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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
BARBARA NEWMAN, )

Plaintiff,

V. Civil Action No. 12-10078-DJC

— N N

METROPOLITAN LIFE INSURANCE )
COMPANY, etal.,

Defendants.

MEMORANDUM AND ORDER

CASPER, J. March 8, 2013
l. Introduction

Plaintiff Barbara Newman (“Newman”) Imgs this action against numerous defendants
under the Employee Retirement Income Security Act (“ERISA”), 29 U.S.C. § 1132 et seq.
alleging that she was improperly denied disabilienefits and suffered an adverse employment
action in retaliation for being a whistlebloweCertain defendants filed a motion to dismiss
pursuant to Fed. R. Civ. P. 12(b)(%) and (6). Newman opposti®e motion and asks for leave
to amend the complaint to cure jurisdictionaledts and include additional claims. The motion
to dismiss is GRANTED in part and DENIED frart. Newman’s motion for leave to amend is
GRANTED in part andENIED in part.
Il. Factual Allegations

Unless otherwise indicated, the facts are as alleged in the complaint. Newman,

proceeding_pro sefiled a complaint that attaches ovevo hundred pages of exhibits and
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contains twenty-one single-spacpdges of allegations thatearin large measure, rambling,
repetitive and difficult to follow. However, a “document filed pro se ‘to be liberally

construed,”” Erickson v. Pardus51 U.S. 89, 94 (2007) (quoting Estelle v. Ganik9 U.S. 97,

106 (1976)), and the Court has attempted to do so here.

A. Employment and Whistleblower Allegations

Newman began employment with LehmBmnothers Inc. (“LB”) on May 9, 2007.
Compl. 123. Newman was aware of “non-pulgcvileged and comdlential information”
relating to Lehman Brothers’ rtie financial condition.” _1df 4. Prior to Lehman Brothers’
bankruptcy, Newman reportedsitERISA and Sarbanes-Oxley (“SOX”) violations to the
Occupational Safety and Health Administrati OSHA”) and the Securities and Exchange
Commission (“SEC”) and maintains whistleblovwstatus under SOX and the Dodd-Frank Wall
Street Reform and Consumer Raion Act (“Dodd-Frank”). _Id. On March 17, 2008, LBI
terminated Newman in retaliation for beirgg whistleblower and denied her access to the
“company benefit systems.” I§1 26, 37. However, Newman continued working until April 16,
2008. _1d.7 30.

B. Denial of Plan Benefits

Effective January 1, 2008, MetLife issuedLishman Brothers Holdings Inc. (“LBHI")
the Lehman Brothers Holdings Inc. Group BétsePlan (the “Plan”)which is an employee
welfare benefit plan governed by ERISA. 141 1, 18. The Plan includes the Lehman Brothers
Short Term Disability Plan (the “STD Planthe Lehman Brothers Long Term Disability Plan
(the “LTD Plan”), the Lehman Brothers Suppkemal Insurance — Contributory LTD Plan (the

“Supplemental Plan”) and the Lehman Broth&soup Life Insurance Plan — Basic Life



Continued Protection (the fle Insurance Plan”)._1df 18. As an employee of LBI, Newman
was a participant in the Plan. 1fl.23. MetLife, as the “Plan Adinistrator,” is authorized to
decide whether a person insuredlenthe Plan is eligible and etted to receive benefits. Id.
19 24, 25. MetLife also pays those benefits.JI26.

On February 4, 2008, Newman submitted a t&tent of Health Form” to MetLife for
supplemental long-term diséity benefits. _I1d.{ 27. On April 16, 2008, Newman submitted a
claim to MetLife for short-term disability benefits. KI28. Newman alleges that LBI submitted
the date of March 12, 2008 as the onset of Nevisngdisability to MetLife as a means to cover
up Newman’s termination.__Id] 27. She further allegesath also on April 16, 2008, LBI
submitted, on Newman'’s behalf, a worker’'s cemgation claim through AIG Insurance to the
State of New York for an “on the jobjury,” which Newman did not have. |IdlThe claim stated
that Newman was disabled as of March 12, 2008 due to “multiple blows to the head.” Id.
MetLife approved Newman’s claim for shortite disability benefits on April 21, 2008, but
provided benefits beginning on March 12, 2008, a gata to the beginning of her disability.
Id. 91 25, 31. That is, Newmalleges, MetLife paid LBRa lump sum from March 12, 2008
through April 16, 2008 for New York State Worker's Compensation even though Newman was
not injured on the job and never claimed to Imel did not apply for worker's compensation. Id.
1 26. According to Newman, MetLife and Lehnmrothers conspired in this manner to cover
up her retaliatory dismissal. 19.27.

On October 20, 2008, MetLife terminated Newrsashort-term disability benefits as of
September 16, 2008, even though she was entitldtes® benefits until October 22, 2008. Id.

1 34. Newman also alleges that MetLife nevavpted her with short-term disability benefits



and that what she received was a salaryticoation from Lehman Brothers that MetLife
disguised as short-termsaibility benefits._1d{{ 28, 76. On November 7, 2008, MetLife denied
Newman'’s long-term disabilitglaim without a review._IdY 36.

Between 2008 and 2011, Newman repeatedly appealed the date of the onset of her
disability, the terminationf her short-term benefits and desiaf her applications for long-term
and supplemental disability benefits. Sde{ 31-57. On May 27, 2011, MetLife informed
Newman that she had exhausted daministrative appeals. [6.58.

lll.  Procedural History

On January 12, 2012, Newman initiated thisacty filing her initial complaint. D. 1.
On May 14, 2012, Newman filed an amended complaint asserting claims against numerous
defendants including but not limited to Metkifand the defendants who bring this motion,
namely Neuberger Berman, LLC, NeubargBerman Group, LLC, Neuberger Berman
Management Inc., Neuberger Berman Holdings ld@ “Neiberger [sic] Berman” (collectively,
the “Neuberger Berman Defendants”); Andr&wmaroff, George Walker, Joseph V. Amato,
William J. Fox and Carol Rado (collectively, thadividual Defendants”); the Plan, the STD
Plan, the LTD Plan, the Supplemental Plan, LehrBrothers Group Benefits Plans, the Life
Insurance Plan and Lehman Brothers Huig@i Inc./Plan Trust (collectively, the “Plan
Defendants”); and LBHI. D. 4. Although Newmedaes not identify the claims she is asserting
or specify which claims she brings against whaefendants, it appeatkat she is alleging
violations of sections 501, 502, 510 and 511 ol¥R in addition to a claim for “bad faith
lawsuits.” D. 4 at 14, 19. On July 30, 201BHI, the Neuberger Berman Defendants, the

Individual Defendants and thedaPl Defendants (collectively, “the LBHI Defendants”) moved to



dismiss the amended complaint puast to Fed. R. Civ. P. 12(b)(2h) and (6). Defs. Mot., D.
41. On November 1, 2012, Newman filed a consolidated opposition to the motion to dismiss and
motion for leave to amend. Pl. Opp., D. 55.
IV.  Motion to Dismiss for Lack of Personal Jurisdiction ower the Individual Defendants

The LBHI Defendants argue that the claiagainst the Individual Defendants should be
dismissed for lack of personal jurisdiction. Defs. Mem. at 9-10; Fed. \RPCiL2(b)(2). In a
diversity case, a federal court’'sezgise of personal jisdiction must be authorized by the forum

state’s long-arm statute and must comply witite Constitution. _Lyle Richards Int'l, Ltd. v.

Ashworth, Inc, 132 F.3d 111, 112 (1st Cir. 1997). Becatl=Massachusetts long-arm statute
is construed “as being coextensive with thdatBmpermitted by the Constitution,” this Court may

“turn directly to the constitutional test” fatetermining jurisdiction._Adelson v. Hananéb2

F.3d 75, 80 (1st Cir. 2011). A court may exerd¢ige types of personal jurisdiction, general and
specific, and “either one, standing alone, is sidfit,” but as a matter of due process, either
requires that the defendant hatdficient “minimum contacts” withhe forum state. Harlow v.

Children’s Hosp. 432 F.3d 50, 57 (1st Cir. 2005). Spiecijurisdiction requires that the

plaintiff's claim relate to the defendant’s contacts with the state, amet@gurisdiction requires
that the defendant have “continuous and systematic contacts with the stateFordeither
specific or general jurisdiction, the defendant’s aotg with the state must be “purposeful.” Id.

Finally, the court’s exercise @frisdiction must be “reasonablnder the circumstances.” Id.

! The Court notes that it has given Newmaritiple opportunities to file her opposition to the
motion to dismiss. Newman first filed her opposition and motion for leave to amend on August
14, 2012, but much of the text of the documens femled and illegible and the Court gave her
until August 31, 2012 to file a legible copyp. 48, 49. On August 30, 2012, Newman filed a
motion for a thirty-day extension to file a legible opposition, D. 52, which the Court granted and
set a deadline of October 31, 2012. D. 54. Newfitbath a legible copy on November 1, 2012.
D. 55.
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“Once a defense of lack of personal jurisidic has been raised, the plaintiff has the
burden of showing that theowrt has personal jurisdictionver the defendant.” _Rissman

Hendricks & Oliverio, LLPv. MIV Therapeutics In¢.No. 11-10791-MLW, 2012 WL 4529021,

at *1 (D. Mass. Sept. 28, 2012); see dfsster-Miller, Inc. v. Babcock & Wilcox Canad46

F.3d 138, 145 (1st Cir. 1995) (noting that “thaiptiff, who bears te burden of proving the
existence of in personajuarisdiction, must carry the devoaf persuasion on the elements of
relatedness and minimum contacts”). The LBBdfendants argue that Newman has failed to
make a prima facishowing of personal jurisdiction ovéite Individual Defendats. Defs. Mem.

at 9. The “prima faciestandard requires th€ourt to consider “whether the plaintiff has
proffered evidence that, if credited, is enoughup®rt findings of all fact essential to personal

jurisdiction.” Boit v.Gar-Tec Prods., Inc967 F.2d 671, 675 (1st Ct992). “To make a prima

facie showing of this calibetthe plaintiff ordinarily cannotest upon the pleadings, but is

obliged to adduce evidence of sgiecfacts.” Foster-Miller, InG.46 F.3d at 145. Newman has

neither alleged facts demonsingt personal jurisdiction in the amended complaint nor offered
evidence of facts demonstratisgme in her opposition. Accordingly, Newman has failed to

meet her burden of showing tharsonal jurisdiction exisfs.

2 The Court notes that the “prima fatistandard is just one of “a trio of standards, each
corresponding to a level of analysis, that migkefully be employedby a court when faced
with a motion to dismiss for want @lersonal jurisdiction._ Foster-Miller, Inc46 F.3d at 145.
“Where a court determines thiatvould be unfair ‘to force an outf-state defendant to incur the
expense and burden of a trial on the merits indbal forum without firstrequiring more of the
plaintiff than a_prima facieshowing,” it may employ one diwo alternative standards, the
‘preponderance of the evidenceastlard or the ‘likelihood’ stedard.” Newman v. European
Aeronautic Defence & Space Co. Eads N.RQO F. Supp. 2d 156, 159 (D. Mass. 2010) (quoting
Boit, 967 F.2d at 676—77). However, these standamfot warranted here where Newman has
not even made a prima facghowing of personal jurisdicticover the Individual Defendants.
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Newman seeks leave to amend to allege a basis for personal jurisdiction over the
Individual Defendants, but ifa to proffer any additionglrisdictional facts. _SePl. Opp. at 3.
However, even if Newman were to amend as ts@®l jurisdiction, the claims that are asserted
against the Individual Defendantire otherwise dismissed on tmerits, as discussed below.
Accordingly, the Court denies Newman’'s too for leave to plead a basis for personal
jurisdiction over the Individual Defendants given thatould be futile to do so as to the claims

that appear to be asserted against them. Hegeh v. Dep’t for Children, Youth & Their

Families 274 F.3d 12, 19 (1st Cir. 2001) (noting thedve to amend a complaint pursuant to
Fed. R. Civ. P. 15(a) “shall be freely given whestice so requires,” so long as there is no
adequate basis for denial such as futifity).

V. Motion to Dismiss for Failure to State a Claim

A. Standard of Review

In considering a motion to dismiss for failui@ state a claim upowhich relief can be
granted pursuant to Fed. R. CR. 12(b)(6), the Coumvill dismiss a complaint or a claim that

fails to plead “enough facts to state a claim to relief that is plausibits face.”_Bell Atl. Corp.

v. Twombly, 550 U.S. 544, 570 (2007). To state a plausible claim, a complaint need not contain
detailed factual allegations, butntust recite facts sufficient to &ast “raise a right to relief
above the speculative level . . . on the assumptiorathtiite allegatins in the complaint are true

(even if doubtfulin fact).” Id. at 555. “A pleadinghat offers ‘labels and conclusions’ or ‘a

® The LBHI Defendants also argue that the claagainst the Individual Defendants should be
dismissed because Newman failed to properlyestmese defendants. Defs. Mem. at 8-9; Fed.
R. Civ. P. 12(b)(5). Because the Court liasnd that Newman has not met her burden of
showing that the Court has personal jurisdictaver the Individual Defedants and the claims
against the Individual Defendantire otherwise dismissed oretmerits, the Court need not
address whether Newman has met her buod@stablishing proper service. Sgaez Rivera v.
Nissan Mfg. Cq.788 F.2d 819, 821 n.2 (1st Cir. 1986) (notihgt faced with a Fed. R. Civ. P.
12(b)(5) challenge, the burdenmof to establish proper sé&® rests on the plaintiff).
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formulaic recitation of the elements of a caw$eaction will not do.” Ashcroft v. Igbal556

U.S. 662, 678 (2009) (quoting Twombl§50 U.S. at 555). “Nor does a complaint suffice if it
tenders ‘naked assertiori[glevoid of ‘further faatal enhancement.”__ld(quoting_Twombly
550 U.S. at 557) (alteration in omgl). A complaint must contaisufficient factual matter that,
accepted as true, would allow the Court “to draer tbasonable inference that the defendant is
liable for the misconduct alleged.” _IdHowever, “a_pro secomplaint, however inartfully
pleaded, must be held to less stringent staisddrdn formal pleadings drafted by lawyers.”
Erickson 551 U.S. at 94 (quoting Estell?9 U.S. at 106) (internal quotation marks omitted).

B. Sections 501 and 511 of ERISA PBwide No Private Right of Action

Newman asserts claims against the LBHFdDeants for violation®f sections 501, 29
U.S.C. § 1131, and 511 of ERISA, 29 U.S&1141. Compl. at 14, 19. However, these
provisions provide for criminal penalties and #fere are not enforceable in a civil action. See

Phillips v. Amoco Oil Cq.799 F.2d 1464, 1472 (11th Cir. 1986d{ing that “[s]ection 1141 is a

criminal statute that provides no private rigiitaction but allows only for criminal prosecution

by the United States Attorney Geak); Dickerson v. Mut. of Am.703 F. Supp. 2d 283, 294—

95 (S.D.N.Y. 2010) (holding thahe plaintiff lacked standintgp enforce section 501, one of
ERISA’s criminal provisions, because the “emfament of the criminal provisions is the
exclusive province of the Attorney General”). Accordingly, the Court grants the LBHI
Defendants’ motion to dismiss as to these claims.

C. Any Claim for Violation of Section 510 is Time-Barred

Newman also asserts a claim against thélLBefendants for viation of section 510,

29 U.S.C. § 1140, of ERISA based upon the allégedination of her employment from LBI in



retaliation for being a whistleblower. Compt. 14, 19, 1 5, 26, 73; PI. Opp., at 6-7. Newman
alleges that “[tjo cover up their retaliatonnfavorable personnel action,” LBI submitted to
MetLife the date of March 12, 2008 as the datewhich Newman first became disabled, even
though Newman was still working on that dateompl. {1 25, 27. The LBHI Defendants argue
that this claim should be dismissed becatisetime-barred. Defs. Mem. at 7.

Section 510 of ERISA makes it unlawful:

For any person to discharge, fine, sugheexpel, discipline, or discriminate

against a participant or bengéry for exercising any righto which he is entitled

under the provisions of an employee bénpfan . . . or for the purpose of

interfering with the attainment of anyght to which such participant may become

entitled under the plan . . . .

29 U.S.C. 8§ 1140; see alstameron v. Idearc Media Coy$85 F.3d 44, 48 (1Tir. 2012).

“Because Congress did not providestatute of limitations in the ERISA statute for section 510
claims, federal courts must apply the limitasoperiod of the state-law cause of action most

analogous to the federal claim.” Muldoon v. C.J. Muldoon & $S@id8 F.3d 31, 32 (1st Cir.

2002). A section 510 claim is most analogousttde-law actions for wrongful termination or
retaliatory discharge. IdAlthough it is unclear whether MeYork’'s or Massachusetts’s law
applies in this case, s&efs. Mem. at 7 & 8 n.&ither state’s law will lad to the same result —

that the claim is time-barred. Skexington Ins. Co. v. Gen. Accident Ins. Co. of ABB8 F.3d

42, 46 (1st Cir. 2003) (exaihing the “well-established andystential-principle than when the
result in a case will not be affected by the chaif law, an inquiring courin its discretion, may
simply bypass the” choice-of-law analysis).

Under Massachusetts law, Neamn's section 510 claim for beiits is most analogous to

Mass. Gen. L. c. 260, 8§ 2A and a three-ystatute of limitations applies. Muldoo?78 F.3d at



32. Under New York law, Newman’s claimnsost analogous to N.Y. Work. Comp. L. § 120

and a two-year statute of limitations &pp. Sandberg v. KPMG Peat Marwick, L.L.R11

F.3d 331, 335-36 (2d Cir. 1997). Federal law appbetetermine the daten which Newman’s
claim accrued and starts the clock on the twaryor three-year statute of limitatich<€Edes v.

Verizon Commuc’ns, In¢417 F.3d 133, 139 (1st Cir. 2005j0r a claim under section 510, “it

is the [challenged employment] decision and plagticipant’s discovery of this decision that
dictates accrual of Plaintiffs’ cause of action.” (dlteration in original) (quoting Tolle v.

Carroll Touch, InG.977 F.2d 1129, 1140-41 (7th Cir. 1992))érnal quotation marks omitted).

Because Newman’s cause otiag accrued in March 2008, the date on which she alleges she
was wrongfully terminated, Compl. § 26, and sheerit file her sectiob10 action until January
2012, her action is time-barred under the egalis Massachusetts or New York state law
provisions. Accordingly, the Caugrants the LBHI Defendantshotion to dismiss as to this
claim.

D. The Claim for Benefits Pursuant toSection 502 Lies Only Against MetL ife
and the Plan

Newman brings a claim under secti 502(a)(1)(B) of ERISA, 29 U.S.C.
§ 1132(a)(1)(B), to recover short-term disabilitgnefits, long-term dability benefits and
supplemental long-term disability benefits ttsdte is allegedly entitled to under the Plan.

Compl. 11 61-62. Newman clarifies in her opposititat she asserts this claim to recover both

*Newman relies upon Burke v. Bodew@80 F. Supp. 2d 262 (W.D.N.2003), to argue that a
six-year statute of limitations should apply to tbiaim. PIl. Opp. at 6. However, that case is
inapposite as it refers to a different ERISZctson, section 413, which does specify an express
limitations period. _Burke250 F. Supp. 2d at 265 (noting that the statute of limitations for
breach of fiduciary duty actions brought under ERIS six years in the case of fraud or
concealment pursuant to 29 U.S.C. § 1113); seeBasger v. AXA Network LLC 459 F.3d
804, 808 n.2 (7th Cir. 2006) (noting that sectl®it0 “was codified in Part 5 of ERISA,
‘Administration and Enforcement,” to which tis¢éatute of limitations in 8§ 1113 expressly does

not apply”).
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her unpaid disability benefits artlde right to future benefits “agnst the Plan and the fiduciary
(fiduciaries) of the Plan,” that the “adminiswed and the decision makers of the Plan include
both MetLife . . . and LBHI Defendants” andathMetLife and the LBHI Defendants are thus
proper defendants in this ERISAr&dits action. PIOpp. at 6, 14. The LBHI Defendants argue
that they are not the proper defendants unties claim because MetLife is the Plan’s
administrator. Defs. Mem. at 5-7.

Section 502 provides a cause of action foraa garticipant “to recover benefits due to
[her] under the terms of [her] plan, to enfofber] rights under the terms of the plan, or to
clarify [her] rights to future benefits under the terms of the plan.” 29 U.S.C. § 1132(a)(1)(B). “It
is under this statutory provisionahclaims, such asithone, challenging denials and termination

of employer-sponsored diséity benefits are brought.”_Terry v. Bayer Cqarf45 F.3d 28, 34

(1st Cir. 1998). The proper defgant in a suit to recover bdite under sectiob02(a)(1)(B) is

the “plan itself.” _Evans v. Aker$34 F.3d 65, 72 (1st Cir. 2008). Accordingly, the Plan, which

includes the STD Plan, the LTD Plan, the SupplaalePlan and the Life Insurance Plan, is a
proper defendart.

The proper defendants for thisich also include “the plan admistrators in their official
capacities.” _ld. However, if “an entity or person other than the named plan administrator takes
on the responsibilities of the administrator, thatity may also be liable for benefits.” Gomez-

Gonzalez v. Rural Opportunities, In626 F.3d 654, 665 (1st Cir. 2010). For the purposes of a

claim for benefits under section 502(a)(1)(B), tlan administrator, or the person or entity

functioning as the administrator,tise person or entity that hagtauthority or responsibility for

> Newman seeks leave to amend her sectichd@@im and cites 29 U.S.C. 1132(d)(1), which
provides that “[a]n employee benefit plan may . . sbed under thisubchapter as an entity.”
PIl. Opp. at 11. Because the Court finds that the R a proper defendant, there is no need for
Newman to amend her complaint.
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administering benefitander the plan._Sad. at 666 (holding that the claimant’s employer who
only performed “ministerial functions in the pessing of [the claimant’s] disability claims”
could not “be held liable under ERISA for the ddnof [the claimant’s] disability claims”);

Evans v. Emp. Benefit PlaB11 F. App’x 556, 558 (3d Cir. 200@xplaining that “[iln a claim

for wrongful denial of benefits under ERISA, theoper defendant is the plan itself or a person
who controls the administration of benefits andhe plan” and “[e]xercising control over the
administration of benefits is the definingature of the proper defendant under 29 U.S.C.
8§ 1132(a)(1)(B)").

In this case, Newman makes several atiega in the complaint that MetLife is the
named “Plan Administrator,” the entity that is designated by the Plan to decide whether a person
is eligible and entitled to receive benefits and gagsbenefits, and is the entity that denied her

claims for benefits._See, e.Gompl. 11 17 (“MetLife as admstrator both determines and pays

claims under ERISA . . . .”), 24 (alleging thidwe “Summary Plan Description for Lehman
Brothers Holdings Inc.” spedifs that “Metropolitan Life laurance Company is the ‘Plan
Administrator’ not just the ‘Claims Administratd for the Plan), 26 (“Metropolitan Life
Insurance Company under the terafisghe Policy must pay the befits owed to each insured
person whom Metropolitan Life Insurance Compaegides is eligible andntitled to receive
short term disability benefitdpng term disability benefits,upplemental long term disability
benefits, basic term life insurance and suppldaidarm life insurance”), 69 (“The Plan, acting
through ‘MetLife,’ arbitrarily ad capriciously denied Ms. Nevan’[s] claim for benefits and

then arbitrarily and capriciously failed to providéudl and fair review of tht denial”). None of

12



the other allegations in the complaint sufficiently allege that any other entity besides MetLife is
the plan administrator or processed Neam's disability claims under the PI&n.

Newman cites several cases to support hgurmaent that the she can pursue her section
502(a)(1)(B) claim against fiduciaries and thia¢ LBHI Defendants ar&duciaries and thus
proper defendants for this claim. S&eOpp. at 8-12, 14. Howevéhnge cases she cites concern
suits against fiduciaries of an ERISA planr foreach of fiduciaryduty or suits against
nonfiduciaries that knowingly participate in the plan fiduciaries’ brea¢heof fiduciary duties,

not claims to recover one’s own disability benefits. See, Blgrtens v. Hewitt Assogs508

U.S. 248 (1993) (a class action against the ragré plan’s actuary pursuant to section 502(a)(3)
alleging that the actuary had knowingly participated in the plan fiduciaries’ breach of their

fiduciary duties); Braden v. Wal-Mart Stores, |n888 F.3d 585 (8th Cir. 2009) (a class action

asserted on behalf of a “Pro8haring and 401(k) Plan” agairestployer and various executives

pursuant to section 502(a)(2) for breach of fiduciary duty); Diduck v. Kaszycki & Sons

Contractors, In¢.974 F.2d 270 (2d Cir. 1992) (a class actwaught on behalf of participants
and/or beneficiaries of pesi and welfare funds alleging breaghfiduciary duty by fiduciary
pursuant to section 502(a)(2) and knowing pgudition in the breach by non-fiduciary pursuant

to “federal common law”).

® Newman alleges Lehman Brothers Holdintyjsc. Group Benefits Plan is the “Plan
Administrator” according to a June 29, 2007 FatrK filing with the SEC. Compl. T 3.
However, this filing, which is attached as athibit to the LBHI Defendants’ motion to dismiss,
identifies Lehman Brothers Holdings InEmployee Benefit Plans Committee as the Plan
Administrator for the Lehman Brothers SavinBtan not the disability plans from which
Newman alleges she is entitled to benefits. Beks. Mem., Ex. A, D. 42-1 at 7; Giragosian V.
Ryan 547 F.3d 59, 66 (1st Cir. 2008) (noting that auit may consider matte of public record

in resolving a Rule 12(b)(6) motion to dismiss”).
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To the extent that Newman is also assgra claim for breach diduciary duty pursuant
to section 502(a)(2), thidaim too must be dismissédSection 502(a)(2) prides that “[a] civil
action may be brought by the Secretary, or byaaticipant, benefiary or fiduciary for
appropriate relief under section 1109 of thike.” 29 U.S.C. § 1132(a)(2). Section 1109, in
turn, specifies the following remedies for breacloé fiduciary duty: “mak[ing] good to such
plan any losses to the plan resulting from each bueach,” “restor[ing] to such plan any profits
of such fiduciary which haveden made through use of assetthefplan by the fiduciary,” and
“such other equitable or remedial relief as ¢bert may deem appropriate, including removal of
such fiduciary.” 1d8 1109(a).

Suits brought pursuant to section 502%aare “derivative in nature,” Aker$34 F.3d at
70 n.4, and there is no indication in the conmilar Newman’s opposition that Newman is
bringing suit on behalf of the Ria In the “request for relief’ection of the complaint, Newman
only requests direct relief on her own befalSeeCompl. at 19—-20. Furthermore, Newman

repeatedly states in her opposition that shs “brought an action under [s]ection 502" to

"The Court notes that although the complaint igodtk of references to section 502(a)(2) or 29
U.S.C. § 1109 where Newman specifies the statutasis for her claims and request for relief,
seeCompl. at 14, 19, there are allegations relating to breaches of fiduciary duty in the complaint.
See e.g.id. 1 60. “The policy behind affording pro sejpitiffs liberal interpretation is that if

they present sufficient facts, the court may iinthe correct cause dadction, even if it was
imperfectly pled.” _Ahmed v. Rosenblait18 F.3d 886, 890 (1st Cir. 1997).

® Newman requests the following religft) an “award of money eqgu the sum of the monthly
short-term disability benefits which werevee provided for 26 weeks including the liberalized
portion, long-term disability benefits and suppéartal long-term disability benefits due under
the terms of the Plan since April 16, 2008iesthwere never provided, with prejudgment
interest”; (2) a “declaration certifying that M8lewman is entitled tdoth past and future
benefits under the terms of the Plan”; (3)“award of costs, disbursements, and reasonable
attorney’s fees”; (4) “recovery a&fn award for emotional distreaad financial harm caused by
MetLife’s conduct in addition to punitive damaggeahd (5) “[sJuch other and further relief as
this Court may decide is juahd proper.” Compl. at 19-20.
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“recover both her unpaid ghbility benefits and the right fature benefits.”_See, e,d?l. Opp.

at 6, 8, 14. Since Newman is orggeking recovery on her own behaifther than recovery that
“inures to the benefit of the planfgrticipants and beneficiaries,” Aket34 F.3d at 70 n.4, she

cannot articulate a claim pursuwam section 502(a)(2)._ SdeaRue v. DeWolff, Boberg &

Assocs., InG.552 U.S. 248, 256 (2008) (explaining tlsattion 502(a)(2) “does not provide a

remedy for individual injuries dtinct from plan injuries”);Jones v. Metro. Life Ins. Co729 F.

Supp. 2d 467, 473 (D. Mass. 2010) (noting thatpdantiff “requests only monetary damages
and has therefore not articulated a claim undelSBR8 502(a)(2) or 502(&3)"). Therefore,
since Newman has failed to state a claim daat survive the LBHI Defendants’ Fed. R. Civ. P.
12(b)(6) challenge, the Court need not addré¢he further question of whether the LBHI
Defendants are the proper defendants under section 502(a)(2Ak&geb34 F.3d at 72 (noting
that the “chief difference between an actionught under § 502(a)(1)(B) and 8§ 502(a)(2) is the
proper defendant”).

Accordingly, the Court denies the LBHI Deftants’ motion to dismiss this claim as to
the Plan, which includes the STD Plan, the LPIan, the Supplemental Plan and the Life
Insurance Plan, and grants the motion abéaemainder of the LBHI Defendants.

E. ERISA Preempts Newman’s “Bad Faith Lawsuit” Claim

Newman asserts a claim for “bad faldwsuits” under Massachusetts law based upon
MetLife’s denial of her disability benefits and seeks ararawfor emotional distress and
financial harm and punitive damages. Congil.19-20. It is unclear what cause of action
Newman is asserting or which lawsuit she meams she has not sought to amend this claim.

Nevertheless, “ERISA supersedes all state laatsrilate to any empleg benefit plan covered
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by ERISA.® Walsh v. Gillette Cg.No. 03-11557-REK, 2005 WL 2977426, at *2 (D. Mass.

Sept. 13, 2005); se’9 U.S.C. § 1144(a). “The SuprenCourt has identified two instances
where a state cause of actiomates to an employee benefit plan: where the cause of action
requires ‘the court’s inquiry [tobe directed to the plan,” or where it conflicts directly with

ERISA.” Otero Carrasquillo v. Pharmacia Co66 F.3d 13, 20 (1st Cir. 2006) (alteration in

original) (quoting_Ingersoll-Rand Co. v. McClendaot98 U.S. 133, 140 (1990)). Newman’s

claim is based upon her denial of benefits urtlerPlan and thus the Court’s inquiry would

necessarily be directed to the Plan. Ofero Carrasquillo466 F.3d at 20 (finding state-law

claims for fraudulent inducement and intentiondigtion of emotional distress to be preempted
because they would require analysis of theplegee benefit plan). Accordingly, the Court
grants the LBHI Defendants’ motion to dismiss as to this claim.
VI.  Motion for Leave to Amend to Add Additional Claims

In her opposition, Newman seeks leave teadthe complaint again to “add counts of
retaliation” under ERISA, Dodd-Fn&, SOX, and the Securities éhange Act of 1934. PI. Opp.
at 3. Newman argues that she has alrealiygged in her complaint “the existence of
discriminatory employment pracéis and retaliation in violatioof Section 806 of [SOX].” PI.
Opp. at 7. Section 80& SOX contains a whistleblowgrotection provision, which “protects
‘whistleblower’ employees of publicly-tcied companies by prohibiting employers from
retaliating against employees because they igeov information about specified potentially

unlawful conduct.”_Day v. Staples, In&55 F.3d 42, 52 (1st Cir. 2009); sk2U.S.C. § 1514A.

SOX prohibits discharging an employee becauseethployee provides information to a federal

regulatory or law enforcement agency, a memirecommittee of Congss, or a supervisor

® The exception for “any cause of action which arasr any act or omission which occurred,
before January 1, 1975” does not gppére. 29 U.S.C. § 1144(b)(1).
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regarding any conduct which tleeployee “reasonably believesirstitutes a violation of one
of the enumerated criminal statutes, any ruleegulation of the SEC, or any provision of federal
law relating to fraud against shareholders. £&¢J.S.C. § 1514A(a)(1); Dap55 F.3d at 54—
55.

A person who alleges discharge or discrirtiorain violation of section 806 must seek

relief by filing a complaint witithe Secretary of Labor. 18&IC. § 1514A(b)(1)(A); Lawson v.

FMR LLC, 670 F.3d 61, 63 (1st Cir. 2012). TIi&ecretary has delegated enforcement
responsibilities under secti 806 to the Assistant Setary for OSHA. _Lawsgn670 F.3d at 63.

A plaintiff-claimant may seek de noveview in federal district aot if the Department of Labor
has not issued a final decision on a complauthin 180 days of itsfiling. 18 U.S.C.

8§ 1514A(b)(1)(B);_sed.awson v. FMR LLC 724 F. Supp. 2d 141, 151-52 (D. Mass. 2010),

rev'd in part 670 F.3d 61 (1st Cir. 2012). Newmalteges in her complaint that she was
terminated on March 17, 2008 in retaliatitor being a SOX whistleblower. S&ompl. | 26.
She further alleges that she filed a whistel®@r complaint on June 23, 2008 and OSHA granted

permission for her to bring a de nosaotion in district court._Id] 84; see alséx. L, Pl. Opp.,

D. 56. Given this backdrop, the Court grants Newrteave to amend to add this SOX claim.

SeeBos. Scientific Corp. v. Radius Int’l, L.ANo. 06-10184-RGS, 2008 WL 1930423, at *1 (D.

Mass. May 2, 2008) (noting that “the amendmenplefidings is generally permitted unless the
opposing party makes a showing of undue delay féith, undue prejudicey futility”).

However, unlike her request to add a SO&iral Newman has not demonstrated why the
Court should allow her to amend the complainadaol the remainder of these additional claims.

SeeResolution Trust Corp. v. Gql&0 F.3d 251, 253 (1st Cir. 1994) (placing the burden on the
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movant to show the basis for its proposed amendments); Benson v. Univ. of Me853yE.

Supp. 2d 171, 176 (D. Me. 2012) (maithat “[p]laintiffs typicdly have the burden on their
motion for leave to amend”). Newman has failed to provide a proposed amended complaint or
articulate the basis for these additional clairAscordingly, the Court denies Newman’s motion

for leave to amend the complaintadd these additional claims. SReskam Baking Co., Inc. v.

Lanham Mach. Co., Inc288 F.3d 895, 90607 (6th Cir. 2002) ¢hog that the district court did

not abuse its discretion in denying the plaintiffistion for leave to amend to add an additional

claim because the basis for the new claim was “detely unclear to the district court, because

[the plaintiff] presented nothing m@than a bare naming of thdaim”); Sanders v. PEG Mortg.
Trust |, No. 11-CVv-13884, 2012 WL 666799, at *5 (E.Mlich. Feb. 29, 2012); Upshaw v.
Andrade No. 10-11517-JLT, 2011 WL 3652822, at *2. (Mass. Aug. 10, 2011) (finding_a pro
se plaintiff's subsequent motions for leave to eard “deficient because they fail to attach a

proposed amended complaint”) pogt and recommendation adopted2§11 WL 3654408 (D.

Mass. Aug. 17, 2011); Noonan v. Wonderland Greyhound Park Realty T2 F. Supp. 2d

298, 344 n.117 (D. Mass. 2010) (explaining that “indfaent [the plaintiff] seeks leave to amend
..., he must file the proper motion fleave with supportingegal authority, seéR. 7.1, and
attach a copy of the proposed amended complaint”).
VII.  Conclusion

For the foregoing reasons, the LBHI Defendantotion to dismiss is GRANTED in part
and DENIED in part. The Court DISMISSESI of Newman’s claims against the LBHI
Defendants except for the secti®02(a)(1)(B) claim that may basserted against the Plan,

which includes the STD Plan, the LTD Plan, thg@emental Plan and the Life Insurance Plan.
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Newman’s motion for leave to amend is GRANTEDpart and DENIED in part. Newman is
GRANTED leave to amend the complaint to incl@d&0OX claim within fourteen days of this

Order.

So ordered.

& Denise J. Casper
Lhited States District Judge
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