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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

THE ALPHAS COMPANY ;
OF NEW YORK, INC,, )
)
Plaintiff, )
)
Y ) Civil Action No. 12-10399-DJC
1068409 ONTARIO LIMITED ;
d/b/aDOUBLE DIAMOND SALES, )
)
Defendant. )
)
)
MEMORANDUM AND ORDER
CASPER, J. May 30, 2013

l. I ntroduction

Plaintiff Alphas Company of New York, Inq‘;Alphas”) brings thisaction pursuant to 7
U.S.C. 8§ 499g(c), also known as the apppabvision of the “Pdshable Agricultural
Commodities Act” (hereinafter “PACA”), to appeal an order of reconsideration issued by the
judicial officer of the Secretargf Agriculture (“Secretary”) thaaffirmed an earlier reparation
order issued against Alphas. The Seusethad ordered Alphas to pay Defendant 1068409
Ontario Limited d/b/a Double Diamond I8a (“Double Diamond”) $95,871.00, plus interest

from January 1, 2010 and costs. Admin. Rec., D. 5; seelf8l68409 Ontario Ltd., d/b/a/

Double Diamond Sales v. Alphas Co. of N.Y., |[feACA Docket No. E-R-2010-163 (Feb. 3,
2012) (hereinafter the “Order on ReconsiderafiorDouble Diamond has moved to dismiss this

appeal because of Alphas’s failure to satisty llond requirement necessary to pursue an appeal

Dockets.Justia.com


http://dockets.justia.com/docket/massachusetts/madce/1:2012cv10399/142477/
http://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2012cv10399/142477/17/
http://dockets.justia.com/

before this Court. D. 7 at 1. Double Diamonsloaseeks leave to file a fee application and to
file a motion for vexatious litigation. D. 7 at 1.

Double Diamond first argues that AlphassHhaowingly filed thewrong type of bond
required to appeal to thSourt. 7 U.S.C. § 499¢g(c) require® thppellant/plaintiff to file a bond
that satisfies the following requirements:

Such appeal shall not be effective unleshvithirty days from and after the date

of the reparation order the appellant dises with the clek a bond in_double the
amount of the reparation awarded agaithe appellant conditioned upon the
payment of the judgment entered by the tguius interest and costs, including a
reasonable attorney’s fee for the djg®e if the appellee shall prevaiSuch bond

shall be in the form of cash, negotiable securities having a market value of at least
equivalent to the amourdf bond prescribed, or ¢hundertaking of a surety
company on the approved list of suretiesued by the Treasury Department of
the United States.

(emphasis added). Double Diamond arguesttiwatypes of bonds filed in this case, a $100,000
“business services” bond, D. 3, and ecand $100,000 “business services” bond, D.ade
facially defective where neithare “judgment bonds” payable on tleems laid out in 7 U.S.C.
499¢g(c). Here, the first bond hidee following scope of coverage:
SECTION 1: Loss is covered under this bamdy (a) if sustained through any act
or acts committed by Employee of Obligee which this bond is in force as to such
Employee, and (b) if discovered prior ttee expiration or sooner cancellation of
this bond in its entirety as provided in Section 14, or from its cancellation or
termination in its entirety in any othenanner, whichever shall happen first.
D. 3, and the second bond similarly provides coyeragainst direct peaiary loss which any
Client actually incurs whesuch loss arises froany Fraudulent or Dishonest Act .. ..” D. 8 at

3. Double Diamond argues that Alphas postedplegee dishonesty bonds” in order “to pay a

much lower premium than the proper Judgment bond.” Id.

! The second bond is captioned “BusinessriSe Bond” but appars on the docket as
“Supersedeas Bond.” D. 4.



Double Diamond also argues that the bomdse untimely filed, where the statute
requires bonds to be filed “within thirty days frand after the date of the reparation order.” 7
U.S.C. 8 499¢g(c). Here, the date of OrderRatonsideration was February 3, 2012. Order of
Consideration, D. 4 at 5. Thirty days “froamd after” that date is March 5, 2012. The two
bonds here were filed on March 13, 2012.

. Discussion

A. The Bondsin this Case ar e Facially Defective

There are two First Circuit apions and several district cdwrders addressing Alphas’s

continuing failure to meehe PACA bond requirements.SeeAlphas Co., Inc. v. William H.

Kopke, Jr., InG.708 F.3d 33, 38 & n.3 (1st Cir. 2013) (tholg that “the bond requirements of

the PACA are mandatory and jurisdictionaldathat the timely filing of a proper bond is a
prerequisite for judicial reviewf a reparation order” and notinigat the bonds at issue “suffered
from no fewer than three material defects: it was not filed within the prescribed thirty-day appeal

period; it was in an amount lefisan the amount stipulated; andlid not conain appropriate

2 Since October 7, 2011, the plaintiff has broughbflthe 26 actions in this district that
are categorized by the Court’'s #et management system as appeals from adverse decisions by
the Secretary of Agriculture brought unde U.S.C. 8§ 499. Chronologically, sédéphas Co.,
Inc. v Church Brotherd LC, No. 11-cv-11787-JLT (D. Mass. Oct. 7, 2011), ECF No. 1; Alphas
Co., Inc. v. Empacadora GAB, IndNo. 11-cv-12076-JGD (D. Mass. Nov. 23, 2011), ECF No.
1; Alphas Co., Inc. v. Kingsburg Apple Packers, Irid-cv-12255-WGY (D. Mass. Dec. 19,
2011), ECF No. 1, Alphas Co., Inc. derry Shulman Produce Shipper, |JMdo. 12-cv-10033-
GAO (D. Mass. Jan. 6, 2012), ECF No._1; Alpl@0., Inc. v. William H. Kopke, Jr., IncdNo.
12-cv-10036-WGY (D. Mass. Jan. 6, 2012), ECF NeAlphas Co., Inc. v. Dean Tucker Farms
Produce, Ing.12-cv-10049-MBB (D. Mass. Jan. 9, 2012),FERo. 1; Alphas Co. of N.Y., Inc.

v. S. Corporate Packers, Ind2-cv-10086-NMG (D. Mass. Jan 13, 2012), ECF No. 1; Alphas
Co. of N.Y., Inc. v. Dean Tucker Farms Produce,,ld2-cv-10127-RBC (D. Mass. Jan 20,
2012), ECF No. 1; Alphas Co. of N.Y., Inc. v. 1068409 Ontario Limit&dcv-10399-DJC (D.
Mass. Mar. 2, 2012), ECF No. 1; Alph@s., Inc. v. YW International, Inc12-cv-10675-WGY

(D. Mass. Apr. 16, 2012), ECF No. Ajphas Co., Inc. v. 1068409 Ontario Limitetl2-cv-
10899-DJC (D. Mass. May 18, 2012), ECF No. 1phds Co., Inc. vlerry Shulman Produce
Shipper, In¢.12-cv-11023-GAO (D. Mass. June 8, 202§ F No. 1; Alphas Co., Inc. v. RC &
LV Food Supply, Ing.12-cv-11889-GAO (D. Mass. Oct. 9, 2012), ECF No. 1.
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indemnification covenants”) (internal quotation omitted); Alphas Co., Inc. v. Dan Tudor & Sons

Sales, InG.679 F.3d 35, 40 (1st Cir. 2012) (noting tha filed “bond is not the required bond

under PACA”), reh’g deniedcert. denied81 U.S.L.W. 3125 (Nov. 26, 2012); see afdphas

Co., Inc. v. Empacadora GAB, Indo. 11-cv-12076-JGD, Docket No. 19 at *7 (D. Mass. July

10, 2012) (granting dismissal where “although Alppasted a [business services] bond, it is not
a judgment bond. It provides no more protectmrEmpacadoras than the Complainant would

have if Alphas had filed no borad all”), summarily affirmedid., Docket No. D. 22.

Courts in this circuit have similarly ruledat the bond must be fde per the terms of the

statute, within 30 days from the daikthe reparation order. See, eWilliam H. Kopke, Jr.,

Inc., 708 F.3d at 36; Alphas Co., Inc.Jerry Shulman Produce Shipper, |ngo. 12-cv-10033-

GAO, Docket No. 10 at *1 (D. Mass. Sept. 2912) (granting dismistavhere “[tlhe First

Circuit [in Dan Tudor & Sons Sales, In6.79 F.3d at 39] has explicitlyaged that ‘fdure to file

the required bond renders a party’s appeal @éwgitfe.” Thus, the plaintiff's appeal was not
effective until Januaryl2, 2012, which is outside the thirtay window established by the

statute. The appeal was themef untimely”); Empacadora GAB, IndNo. 11-cv-12076-JGD,

Docket No. 19 at *7 (granting dismissal whées described above, PACrequires that the
bond be filed within 30 days from the date of teparation order. However, Alphas did not file
its Business Services Bond until December 1, 201188 after the denial of its Petition for
Reconsideration”).

Courts in this district havalso ruled that the bond musave as its face value “double

the amount in the reparation awardeghinst the appellant.”_See, e\William H. Kopke, Jr.,

Inc., 708 F.3d at 35; Empacadora GAB, Inblo. 11-cv-12076-JGD, Docket No. 19 at *7

(granting dismissal where “Alphas’ bond does matet the statutory requirement that the



appellant file a bond for double the amount of tfygaration order. Although Empacadoras was
awarded $65,357.94 in reparations, the coverageiged under the Business Services Bond is
limited to $100,000").

Here, as the First Circuibund in William H Kopke, Jr., In¢c.708 F.3d at 36, the bonds

here are defective in each of these three wansther bond is the correct type of bond; neither
bond was filed within 30 days tifie date of the reparation ordand neither bond has as its face
value double the amount of the reparation awarddwe Court dismisses this lawsuit for lack of
subject matter jurisdiction. I@t *38.

To the extent that Double Diamond segkermission to sue Alphas for “vexatious
litigation,” this Court denies same, but will gtdbouble Diamond leave to file an application for

fees and costs under 7 U.S.C. 8§ 499¢g(c) to re@gmgdharm arising out of having to defend this

lawsuit. See, e.g.Dan Tudor & Sons Sales, IndG79 F.3d at 40 (awarding same); Jerry

Shulman Produce Shipper, IndNo. 12-cv-10033-GAO, Docket No. 10 at 2 (same); Dean

Tucker Farms Produce, In®No. 12-cv-10049-MBB, Docket No. 23 at 11 (same).
IIl.  Conclusion

This Court GRANTS D. 7, Double Diand's motion to dismiss. Under the
circumstances, the Court gives Double Diamond until June 14, 2013, to file an application for
fees and costs.

So Ordered.

/sl Denise J. Casper
United States District Judge



