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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
4MVR, LLC, )
)
Paintiff, )
)
V. ) Civil Action No. 12-10674-DJC
)
WARREN W. HILL CONSTRUCTION )
COMPANY, INC. and )
WARREN W. HILL, )
)
Defendants. )
)
(Revised) MEMORANDUM AND ORDER
CASPER, J. September 13, 2016

(revised September 20, 2016)
l. Introduction

Plaintiff 4 MVR, LLC (“4 MVR”") brought this action relatg to the construction of a
residence in Nantucket, Massachusetts agdafehdants Warren W. Hill (“Hill”) and Warren W.
Hill Construction Company, Inc. (“Hill Construction”). 4 MVR has moved for summary
judgment. D. 232; D. 240. Hill also moves summary judgment. D. 234; D. 276. Hill moves
to strike certain materialsMVR submitted in support of its motion for summary judgment. D.
249; D. 259; D. 262; D. 303. 4 MVR moves tolgrcertain materials il submitted in support
of his motion for summary judgment. D. 288; Z85. For the reasons stated below, the Court
DENIES in part and ALLOWS in part Hil’'motion for summary judgment. The Court DENIES
in part and ALLOWS in pad MVR’s motion for summary judgment. The Court DENIES the
various motions to strike.

. Standard of Review

The Court grants summary judgment where tieer® genuine dispute as to any material
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fact and the undisputed facts demonstrate tleatibving party is entitled to judgment as a matter
of law. Fed. R. Civ. P. 56(a). “A fact is ma#drif it carries with it the potential to affect the

outcome of the suit under the applicable law.” Santiago—Ramos v. Centennial P.R. Wireless Corp.,

217 F.3d 46, 52 (1st Cir. 2000) (duiny Sanchez v. Alvarado, 1013d 223, 227 (1st Cir. 1996)).

The movant bears the burden of demonstratingabis®nce of a genuine igsof material fact.

Carmona v. Toledo, 215 F.3d 124, 132t Cir. 2000). Ithe movant meets its burden, the non-

moving party may not rest upon the allegationsl@mials in her pleadings, Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 256 (1986), but “must, with respect to each issue on which she would
bear the burden of proof at trial, demonstrate dhater of fact could reasonably resolve that issue

in her favor.” _Borges ex rel. S.M.B.W. v. i&no-Isern, 605 F.3d 1, 5 (1st Cir. 2010) (citation

omitted). “As a general rule, that requires thedpiction of evidence that is ‘significant[ly]
probative.” 1d. (quoting Anderson, 477 U.&.249) (alteration in original).

[1I. Factual Background

Unless otherwise noted, the following facte andisputed and drawn from the parties’
various statements of fact. D. 239; D. 254;2[29; D. 283; D. 287; D. 299; D. 300. Hill began
building houses on Nantucket in 1976. D. 239 |1 20-21; D. 283 1 20-21. In 1982, Hill formed
Hill Construction and began working on commercial and residential construction projects. D. 239
124;D. 254 { 5; D. 283 | 24.

4 MVR is a limited liability company that avs the property locatieat 4 Middle Valley
Road in Nantucket (the “Property”). D. 239 1P1254 1 1; D. 283 1 1. Donald A. Burns (“Burns”)
controls 4 MVR and 4 MVR’s solmember is the Donald Alan Burns Revocable Trust, a trust that
was established by Burns. D. 239 1 2, 4-6; D. 287 1 2; D. 283 { 2, 4-6.

In 2010, 4 MVR solicited bids to build eesidence for Burns on the Property (the
“Project”). D. 239 11 59-61, 86-91; D. 254 Y12-14; D. 283 qf 59-61. After reviewing
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contractors, Burns identified four contractorglurding Hill Constructionhe deemed qualified to
bid on the Project. D. 239  65; D. 283 § &€n February 1, 2010, HiConstruction submitted a
bid in the amount of $22,751,741. D. 239 1 86; D.®82; D. 283 { 86. On that same day, Hill
Construction’s bid was accepted by 4 MVR aslthwest bid. D. 239 § 88; D. 283  88.

4 MVR and Hill Construction tbreafter engaged in contrasgotiations. D. 239 11 99-
184; D. 254 11 14-16; D. 283 11 99-184. 4 MVR and Hill Construction were both represented by
counsel during their negotiations. D. 239 |1 79, 99-103; D. 254 { 22; D. 283 Y 79, 99-104, 165.
Burns was involved with the negotiations on behalf of 4 MVR and representatives from the
architecture firm on the Project, Jacobs@rchitecture LLC — icluding Heidi Leinbach
(“Leinbach”), Hugh Newell Jacobsen (“Hugh Jacobsen”) and Simon Jacobsen — assisted with
awarding and finalizing 4 MVR’s contractiti Hill Construction. D. 239 11 36-38, 46, 48, 94-
97, 102, 104; D. 283 11 36-38, 46, 98;97, 102, 104. Hill was invodd in the negotiations on
behalf of Hill Construction. D. 239 195, 1104; D. 283 {95, 110-111. During the negotiations,
4 MVR and Hill Construction discussedhter alia, sources of funding available to Hill
Construction, D. 239 11 113-116; D. 254 9] 21, 71; D. 283 1 113-116, and methods and
requirements for handling the applications for payment Hill Construction periodically submitted
to 4 MVR for work completed (“Pay Applican”). D. 239 {1 160-15 165; D. 283 1 160-162,
165.

At some point during the negotiationstiveen 4 MVR and HillConstruction, 4 MVR
attempted negotiations with tlsecond lowest bidder, WoodmeisteD. 239 § 133; D. 254 { 48.
The negotiations between Woodntersand 4 MVR, however, were ultimately terminated and 4
MVR elected to revisit negotiations withlIHConstruction. D. 239 §{ 155-157; D. 254 1 77, 79;

D. 283 {1 155-157.



On or about February 20, 2010, Hill Constion and 4 MVR executed the contract
governing the Project. D. 239 |1 78, 105, 1852®1 11 21, 23-24. Thewetract consisted of
modified versions of AIA Document A101-2D(the “Agreement”) and AIA Document A201-
2007 (the “General Conditions”)dliectively, the “Contract”). D239 § 78, 105, 188; D. 254 |
21. The Contract was a fixed @ei contract whereby the Projecas to be completed for a pre-
determined lump sum price plus any chaogers. D. 239 1 84-85; D. 254 { 20, 25; D. 283 11
84, 85. The Contract sum was for the stiypedl amount of $22,751,741. D. 239 { 186; D. 283 1
186. Pursuant to a contract between 4 MVR dawbbsen, Jacobsen’s responsibilities during the
Project included providing admatration of the Contract, visitiripe construction site, informing
4 MVR as to the progress of tReoject and reviewing and ceytiihg Pay Applicdons. D. 239 |
39; D. 283 { 39.

Over the course of the Project, Hill Consttion submitted 42 Pay Applications for work
performed and 4 MVR paid certain of the Pay Bgadions that Hill Construction submitted. D.
239 111 220, 324, 326-327; D. 254 1 186-188, 267-270. DjecPultimately experienced delays
and was expected to exceed the initiallyeed upon budget. D. 239 | 375-376, 384-385; D. 254
19 297, 302-303; D. 283 [ 375-376. On January 11, 200¥ R terminated the contract with
Hill Construction. D. 239 { 397; D. 254 § 317;283 1 397. 4 MVR then hired Woodmeister to
complete the Project. D. 239 § 399; D. 254 § 319; D. 283 { 399.

V. Procedural History

On April 16, 2012, 4 MVR instituted this actionaagst Hill and Hill @nstruction. D. 1.
In its amended complaint, 4 MVR asserted claims for breach of contract, breach of express and
implied warranty and breach of fiduciary duty agsiHill Construction. D. 29 at 1. Inits amended
complaint, 4 MVR asserted a claim against Hill for misrepresentation. Id. On January 25, 2013,
the Court granted Hill's motion to dismiss 4 M\&Rmisrepresentation claim. D. 50. On March
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18, 2013, Hill Construction filed a suggestion of bankzyptith this Court. D. 60; D. 254 § 320.
On March 20, 2013, the Court dismissed this actighout prejudice to allow for proceedings in
bankruptcy court. D. 61.

On January 15, 2014, the Court granted 4 My/Riotion to reopen th action only as
against Hill. D. 74. In reopening this actidhe Court permitted 4 MVR to file an amended
complaint asserting a claim for snepresentation and a claim faolation of Mass. Gen. L. c.
93A against Hill. _Id. On January 16, 2014, 4 MYfIRd its second amended complaint. D. 81.
Hill, in turn, asserted in its answer a countairol against 4 MVR for breach of contract and third
party claims against Burns for contribution, viada of Mass. Gen. L. @3A, misrepresentation,
fraud and breach of contract. D. 82 at 20-22. sltdlaims for breach of contract were dismissed
pursuant to an assented to motion. D. 114. On June 24, 2015, thal@wet 4 MVR’s motion
for judgment on the pleadings seeking dismissaHitifs third party claims against Burns for
contribution, violation of Mass. Gen. L. c. 93/Wisrepresentation and fraud. D. 194. Thus, at
this juncture in the litigatiompnly 4 MVR'’s claims for misrepreséation and violation of Mass.
Gen. L. c. 93A against Hill remain.

4 MVR moves for summary judgment ot @fl these claims. D. 232; D. 240Hill moves

for summary judgment on the same claims. D. 234 gdrties seek to strike certain of the other

1 Although 4 MVR expressly “reserves its rightttee intentional misrepresentation claims on
which it has not moved for summary judgment,”31 at 14 n.12, it is not clear what intentional
misrepresentation claims 4 MVR intends to resdhat were not the subject of the pending cross
motions for summary judgment and the Court dogsperceive any such remaining claims.

2 Although 4 MVR filed two motions for summanydgment, they appear to be duplicative filings.
Both motions assert that 4 MVR is entitledsttmmary judgment on 4 M¥s misrepresentation

and c. 93A claims. D. 232; D. 240. Thusgansidering 4 MVR’s motion for summary judgment,
the Court considers D. 232 and D. 240 to be daplie filings. For the da& of efficiency, the
Court cites to 4 MVR’s motion for summary judgment as it appears in D. 232 and 4 MVR’s
memorandum of law in support as it appears in D. 253.
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party’s filings, D. 249, 259, 262, 288, 295, 303, whichGbert addresses below. The Court heard
the parties on the pending motions and tih@se matters under advisement. D. 293.

V. Motions to Strike
A. Hill's Motion to Strike “N ew Allegations Outside theComplaint” Is Denied

Hill seeks to strike certain of 4 MVR’s allegatis as “new fraud allegations.” D. 262; D.
263 at 1.

1. The Allegations at Issue

First, Hill contends that the following allegations relating to Pay Applications that appear
in 4 MVR’s summary judgment motion were nasarted in 4 MVR’s second amended complaint:
(1) 4 MVR’s allegation that Hill made falseepresentations relating to retainage paid to
subcontractors for Line Items #33 (cabinet hamywand #42 (tile & tile floors); (2) 4 MVR’s
allegation that Hill made false representatiomgmarding the percentage wbrk completed on the
Project and that the work was completed in accordance with the Contract as it related to the tile
installation completed by Stephen Silverio Til8i{verio Tile”); and (3) 4 MVR’s allegation that
Hill's representation that work was completechatordance with the Contract was false because
Hill executed subcontracts that did not incorpothgeContract’s material terms. D. 262 at 2-3;

D. 263 at 3; D. 275-1 at 5-12. Second, Hiincedes that 4 MVR’s allegation that Hill
misrepresented Hill Construction’s solvency waseated in 4 MVR’s first amended complaint.
D. 263 at 4-5. Nonetheless, Hill contends thatittsolvency allegation must be stricken because
it was not re-pleaded in 4 MVR’&€sond amended complaint. _ Id.

2. The Standard for Amending Pleadings Post-Discovery

Hill argues that 4 MVR was obligated to end its complaint before pursuing summary
judgment on these “unpleaded” claims. Id. aD3275-1 at 14. In asserting this argument, Hill

relies upon Asociacion de Susgmrion Conjunta del Seguro de Responsabilidad Obligatorio v.




Juarbe-Jimenez, 659 F.3d 42, 53 (1st Cir. 2011 Asbtiacion, the plaintiff represented up until

summary judgment that it was challenginge tinsurance commissioner’s regulations as
unconstitutional “on their face.” Asociacion, 659 Fa&3®3. The plaintiff represented that it was
not asserting an as-applied constitutional chaledd. When the defendant moved for summary
judgment on the facial challenge, however, tlaenpiff asserted for the first time in its opposition
an as-applied challenge. Id. Thus, as thetoexplained, the plaintiffmpermissibly sought to
assert a new legal theory of recovery amdcst the unpleaded theory of recovery. Id.

Unlike Asociacion, 4 MVR has added factual detail to an already asserted claim without
asserting a new claim or theooy recovery. “The federal rutedo not contemplate that parties
will amend their pleadings to reflect new information obtained in the discovery process.” Ashv.

Wallenmeyer, 879 F.2d 272, 274K{TCir. 1989); Umar v. Johns, 173 F.R.D. 494, 503 (N.D. III.

1997) (explaining that “nothing ifederal procedure compels a plaintiff to amend the complaint
as discovery unfolds”) (citation omitted). Moreover, with fraud claims, where the volume of
misrepresentations at issue is potentially substantial, the fraud pleadiigments are satisfied

so long as pled with particularitynder Fed. R. Civ. P. 9(b), BO at 8 and cases cited, and where

the fraud claim alleges numerous transactions tinex, Rule 9(b) will still be satisfied if “the
complaint alleges the basic framework, procedwaed,the nature of fraudulent scheme that give

rise to [the] belief’ that misrepresentations aced. In re Pharm. Indus. Average Wholesale Price

Litig., 478 F. Supp. 2d 164, 172 (D. Mass. 2007)rfgifl.S. ex rel. Thompson v. Columbia/HCA

Healthcare Corp., 20 F. Supp. 2d 1017, 1049 (S.D. Tex. 1998)).

3. 4 MVR’s Allegations Regarding Statements on Pay Applications
Submitted to 4 MVR Do Not Amountto an Impermissible New Claim
or Theory of Recovery



Hill is not entitled to have thfollowing allegations strickefinom the record: (1) 4 MVR’s
allegation that Hill made false representationsPaly Applications relating to retainage paid to
subcontractors for Line Items #33 (cabinet hamywand #42 (tile & tile floors); (2) 4 MVR'’s
allegation that Hill made false representationsPay Applications regarding the percentage of
work completed on the Project and that the wwds completed in accordance with the Contract
as it related to the Silverio Tile; and (3) 4 R allegation that Hill's representation on Pay
Applications that work was completed in amtance with the Contraavas false because the
subcontracts did not incorporate the terms of thet&act as was required. As an initial matter, 4

MVR'’s misrepresentation claims halkieen central to this litigatidnom the outset. See, e.g., D.

199 58-66;: 4 MVR, LLC v. Warren W. Hilldhst. Co., No. 12-cv-10674-DJC, 2015 WL 3932380,

at *1 (D. Mass. June 26, 2015) (statthgt “this is a fraud and deceptive business practices suit”).
The second amended complaint contains spegliggations that provided Hill adequate notice
that 4 MVR'’s misrepresentation claims involved statements on Pay Apmhisaind Hill's alleged
failure to strictly to complyith the Contract in submittg Pay Applications. D. 81.

For example, in the second amended compldiMVR asserts that “[ijn connection with
each [Pay Application] [Hill Construction] submittéor the Project, Hill certified on behalf of
[Hill Construction], that, among other things, ‘téork covered by [that] Application for Payment
has been completed in accordamgth the Contract Documenthat all amounts have been paid
by the Contractor for Work for which previous Gicates for Payment were raised and payments
received from [4 MVR], and that the curreniypgnt here [was] now due.” D. 81 1 34. 4 MVR
further alleged that it reasonghbielied upon those representatiansthe Pay Applications in
issuing payments to Hill Construction. Id. § 35M¥R also asserted that “[a]s a result of Hill's

overbilling the Project and collecting payment frghMVR] for work that Hill misrepresented



had been completed, [4 MR] suffered damages.”Id. T 42. Still mee, the second amended
complaint provides a non-exhaustive list tfxample[s]” of Hill dlegedly overbilling,
misrepresenting the amount of work completedarstepresenting retainage. Id. {1 56-65.

In all of these ways, 4 MVR'’s allegationstimee second amended complaint properly pled
these claims and put Hill omotice that 4 MVR’s misrepsentation claim related tajter alia,
Hill Construction’s billing practices, including but not limited to representations made regarding
work completed on the Project. Hill received guigte notice of the thredlmg related allegations
that Hill now challenges not onlyritugh the operative pleadings.

Because the core of the allegais at issue were assertedha second amended complaint,
4 MVR was permitted to elaborate upon tholegations based upon information it obtained
during discovery. _See Ash, 87928 at 274 (concluding thatlaintiff could recover for
underbilling claim even though plaintiff did not foatty amend the pleadings after learning of the
potential for underbilling-based damages during discqQveryg the extent that the allegations Hill
challenges contain new detailsygn the substantial overlap with the allegations contained in the
second amended complaint, the new detaéspmoperly narrow and drawn from information
disclosed to both parties during discovery. r Esample, during discovery a Rule 30(b)(6)
deposition was taken of Stephen Silveridill's RA, Tab 45, Silkerio Dep. Sep. 23, 2015; 4

MVR’s RA, Tab 53, Silverio Dep. Sep. 23, 2018. MVR represents that this deposition provided

3 In fact, 4 MVR made specific mention of Silvefiide in the second amended complaint, alleging
that “Hill overbilled on tke certain tile scope of work perfoed by Silverio Tile.”_Id. { 60.

4 On November 19, 2015, 4 MVR’s hardcopy recappendix (“4 MVR’s RA”) was filed with
this Court’s clerk office. D246. 4 MVR’s RA consists oblur bound volumes and could not be
scanned. Id. Similarly, Hill filed a hardcopy recaqgpendix (“Hil's RA”). D. 239-1. Hill's RA

is composed of a single voluminous binder and coatde scanned. Id. Neither party filed their
records electronically. Accordinglthe Court cites to both partigsardcopy record appendices as
they were was filed with the clerk’s office. Bqtharties organizes the documents in the record by
tab. As such, in the citations, the Court ndtestab number and, where available, the exhibit
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4 MVR additional information to clarify its mdady pleaded misrepresentation allegations
regarding overbilling to identify the work Sévio completed on tiles. D. 271 at 8. Such
elaborations of particular instances of overbilling do not amount to new claims and are, therefore,

permissible without formal amendment to fileadings._See Umar v. Johnson, 173 F.R.D. 494,

503 (N.D. lll. 1997) (declining to dismiss claiat summary judgment as unpleaded where “the
recasting of the [plaintiffs’] claim [was] an eminently reasonable adjustneeetssary to state that
claim properly, in light of theevidence uncovered during discoveryfror all of these reasons,
Hill's motion to strike these allegations is denied.

4, 4 MVR’s Allegation that Hill Mis represented Hill Construction’s
Insolvency Was Pled

Hill's argument for striking 4 MVR’s claim thadill made false representations regarding
Hill Construction’s solvency faildecause that allegation is expressly asserted in the second
amended complaint. Paragraph 26 of the complaint alleges that Hill, on behalf of Hill
Construction, made the “express representation[] and warrant[y]” that “[Hill Construction] is
financially solvent, able to pay all its debtsthey mature and possessed of sufficient working
capital to complete the Work amerform all obligations hereundef.”D. 817 26. The second
amended complaint also references Hill Consimats alleged insolvency and representations
regarding the same where it &dleged that “[h]jad [4 MVR]known the truth about [Hill
Construction’s] financial difficulties earlier arithd Hill not concealed the full extent of [Hill

Construction’s] financial distregsr a period of months, [4 MVRjould have taken action sooner

number and bates number of the document citdtiere a document cited by the Court appears
in both 4 MVR and Hill's RAs, the Coticites to both parties’ RAs.

® Indeed, 4 MVR’s second amended complaintscédill’'s alleged statements regarding Hill
Construction’s solvency as one of the “express representations and warranties” Hill made “[u]pon
execution of the Contract.”_Id. (etmasis from original removed).
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to minimize its losses.” 1d. § 76. 4 MVR alsssarts in the second amended complaint that Hill's
representation regarding Hill Construction’s solewas material to 4 MVR’s decision to enter
into the Contract. Id. 11 27, 76. Thus, 4 MVRail that Hill misrepresented Hill Construction’s
solvency is contained in the second amendedptaint and Hill cannot claim lack of notice.
Indeed, Hill acknowledged in its opposition &0MVR’s third motion to compel document
production that Hill Construction’s financial catidn and insolvency and Hill's representations
relating to the same were centrathes case. D. 172 at 2-4. Aadmngly, Hill's motion to strike
this allegation is denied.

5. Hill Has Not Demonstrated Any Specific Prejudice

Moreover, striking the allegations is unwarethbecause Hill has not shown, contrary to
his suggestion otherwise, D. 27%116-17, prejudice he has sufferéddisputably, the issues of
Hill Construction’s financial status, insolvency antlitig practices have been central to this case.
See, e.g., D. 81 11 26-27, 34-35;&®H 76. These topics were explored during discovery. See,
e.g., Hill's RA, Tab 45, Silverio Dep. Sep. 23, 804 MVR’s RA, Tab 53, Silverio Dep. Sep. 23,
2015; D. 266-1 at 165; Hill's RA, Tab 3, Hill Ppeat 145:1-156:6; 4 MVR’s RA, Tab 4, Hill Dep.
at 127: 3-24, 139: 16-144: 22, Sept. 15, 2015. Halpa@inted to no litigation strategy he would
have employed, no deposition he would have tatehno particular documents he would have
sought during discovery had he been even morkcékpwarned of these gific iterations of 4
MVR’s alleged misrepresentation claim. Here, fuissal—the practical effect of the . . . refusal
to allow [4 MVR] to prove [its claims] — [isfoo harsh a sanction for a harmless error (if error it
was).” Ash, 879 F.2d at 274-75. For all of thessspns, Hill's motion to strike is denied.

B. Hill's Motion to Strike Larry Sc haedel’s Affidavit Is Denied
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Hill seeks to strike the affidavit of Larry Baedel (“Schaedel”) on the grounds that 4 MVR
violated its duty under Fed. R. Cik. 26(a)(1)(e) to disclose Schaedel as an expert witness. D.
249; D. 250 at 1; D. 268-1.

1. Schaedel’s Expert Affidavit Is Gowerned by Fed. R. Civ. P. 26(a)(2)

Disclosure of experts is governed by Fed.(R. P. 26(a)(2). _See Chevron Corp. V.

Shefftz, 754 F. Supp. 2d 254, 263 (D. Mass. 20A8yanced Analytics, Inc. v. Citigroup Glob.

Markets, Inc., 301 F.R.D. 31, 35 (S.D.N.Y.). Ruast to Fed. R. Civ. R26(a)(2), parties are

required to disclose to the opposing party the itheofi any expert witness that may be used to

present evidence. See Lohnes v. Level 3 Comspdhc., 272 F.3d 49, 59-60 (1st Cir. 2001).

Courts may preclude a party who fails to satisty diisclosure requirementé Rule 26(a) from
“us[ing] as evidence a trial, at a hearinggr on a motion any witnesor information not so
disclosed.” _Id. (alternations wriginal) (citation omitted).

Accordingly, Hill's reliance upon Fed. R. Civ. P6(a)(1) in seeking to strike Schaedel's

expert affidavit is misplaced. See Chevron Corp., 754 F. Supp. 2d dan2@3Mercedes-Benz

Anti-Trust Litig., 225 F.R.D. 498, 505 (D.N.J. 20095 xperts do not “fall wthin the category of

persons covered by the initial disslwe rule” set out in Fed. R.\CiP. 26(a)(1)._In re Mercedes-

Benz Anti-Trust Litig., 225 F.R.D. at 505.

2. 4 MRV'’s Disclosure of Schaedel' #\ffidavit Did Not Violate 4 MVR’s
Duty to Disclose Timely

4 MVR’s disclosure of Schaedel did not vtd 4 MVR’s duty to timely disclose under the
Rules. In terms of timelinesRule 26(a)(2) requires that expé&stimony must be disclosed “at
the times and in the sequence that the court ofdéed. R. Civ. P. 26(a)(2)(D). In the absence
of a court order, expert testimonyust be disclosed “dtast 90 days beforedldate set for trial

or for the case to be ready foiatr” 1d. The Court has not yettsgn expert disclosure deadline.
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D. 250 at 5; D. 265 at 7. Indian its most recent scheduling ordidne Court provided that if no
summary judgment motions were filed by themmary judgment main filing deadline, the
hearing for summary judgment mais would be converted into amtial pretrial conference at
which expert discovery deadlinestaa trial date would be set. D95; D. 196. In the absence of
a court imposed deadline, purstuam the instruction of Fed. FCiv. P. 26(a)(2), 4 MVR was
obligated to disclose Schaedel 9¢siaefore the trial date.

3. Exclusion of Schaedel's Affidavitls Not Warranted under Fed. R. Civ.
P. 37(c)

Even if there was any delay in disclosingh&edel, the sanction that Hill seeks is not
warranted. Pursuant to Fed. R. Civ. P. 37(c)@)party who ‘without substantial justification
fails to disclose information required by Rule &6( . . is not, unless such failure is harmless,

permitted to use as evidence . . . any witneasformation not so disclosed.” Lohnes v. Level 3

Commc’ns, Inc., 272 F.3d 49, 60 (XSir. 2001) (alteration in origal) (citing Fed. R. Civ. P.

37(c)(1)). Here, to the extent that there wasdeigy in disclosing Schaedehffidavit, the delay
was justified based on the circuimastes presented here. Fastdivery closed on September 24,
2015, less than two months before 4 MVRdilBchaedel’s affidavit on November 19, 2015.
Compare D. 195 with D. 244. On September 15, 2iEh,before the close of fact discovery,
Hill's Rule 30(b)(6) deposition was taken. D. 2$6B. 4 MVR represents that the deposition
transcripts were not served dnMVR until after October 21, 2015.D. 265 at 4. Given that
particular timeline of events, it cannot be said that Schaedel’s affidawiitich could not have
been completed before the close of fact dispos@ce it draws upon fact®llected in discovery
including facts from Hill's deposition — wsalisclosed with unjustifiable delay.
In addition, exclusion of Schaedel’s affidargitnot warranted because any delay here was

harmless. Both Rule 26(a) and Rule 37(c)(1) Kseeprevent the unfailattical advantage that
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can be gained by failing to unveil an experaitimely fashion, and thereby potentially deprive a
plaintiff of the opportunity to ‘dpose the proposed expert, challenge his credentials, solicit expert

opinions of his own, or conduct gert-related discovery.” Pdig-Minott v. Smith, 388 F.3d 354,

358 (1st Cir. 2004). Thus, “[ijn determining whether plaintiff's submission of [an expert] report
was harmless, the Court must balance ‘a multiplicity of pertinent factors, including the history of
the litigation, the proponent’seed for the challenged evidenceg fhstification (if any) for the

late disclosure, and the opponent’s ability to ogare its adverse effects.” Bay State Sav. Bank

v. Baystate Fin. Servs., LL®Glo. 03-cv-40273-FDS, 2007 WL 60644%6,*7 (D. Mass. Mar. 23,

2007) (citation omitted).

Considering the history of thigigation and the gbstantial opportunity Hill had to prepare
expert evidence of his own regargliHill Construction’s financial redth, there is no indication of
unfair tactical advantage. Hir$lill does not and cannot claimyasurprise regarding the subject
matter of Schaedel's affidavit. In his affvit, Schaedel focuses upon the issue of Hill
Construction’s insolvency anHill Construction’s working capdl prior to, duing and after
Contract execution. D. 256. These questionslitif Construction’s insolvency and working
capital are central to this litigah. Moreover, Hill was aware oféhimportance of this topic given
the discovery taken on this subject. See, e.g26B-1 at 32; Hill's RA, Tab 6, Leinbach Dep. at
162:12-165:24, Sep. 21, 2015; Hill's RA, TalH8l| Dep. at 100:12-104:13, Sept. 15, 2015.

For all of these reasons, the Court will notk&trbchaedel’s affidavit from the record on
timeliness grounds.

4. Hill is Not Otherwise Entitled to Have Schaedel’'s Afdavit Struck
Finally, Hill argues that Schaedel’s affidasftould be stricken because (1) it is not based

upon personal knowledge; (2) it doeot identify the documents upon which Schaedel bases his
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opinions; and (3) it fails to comply with the expdisclosure requirements of Fed. R. Civ. P.
26(a)(2)(B). D. 250 at 5-7. Each of thesguanents is unpersuasive. First, Hil's argument
regarding Schaedel’s lack of personal knowledgeitisout merit because Schaedel’s affidavit is
an expert submission, D. 250 at 6; D. 265 at 4,“Hjwthe extent an affiant is a qualified expert,

her testimony need not be based on personal ledlg®.” Fraser & Wise, P.C. v. Primarily

Primates, Inc., 966 F. Supp. 63, 69 (D. Mass. 1986tion omitted). Give that Hill concedes

that Schaedel’'s “affidavit is properly characterizsdan expert affidavpurportedly offering an
expert opinion as to Hill Constction’s solvency,” D. 250 at 6, Schaedel’s failure to rely upon
personal knowledge is not a bais striking the affidavit.

Second, in the affidavit, Schasdloes identify the documentsuch as Hill Construction’s
QuickBooks accounting records, Hill Construct®mnbrporate tax returns and Hill Construction’s
loan documents with Nantucket Bank — he relipdn in reaching each particular conclusion. See,
e.q., D. 256 11 12, 15, 17-18, 24-25, 31-34, 37-Bchaedel also describes his relevant
gualifications and experiences, including his tweyggrs of accounting experience. Id. § 1-8.

Accordingly, Schaedel’s affidavis not devoid of an adequatesim]a See, e.g., Chao v. Moore,

No. 99-cv-1283-AW, 2001 WL 743204, at *2 (D.dMlJune 15, 2001) (declining to strike the
expert affidavit where the expert sufficientifed the facts upon which her opinion was based);

M & M Med. Supplies & Serv., Inc. v. Pleasarlley Hosp., Inc., 98F.2d 160, 166 (4th Cir.

1992) (concluding that expert affidavit that itiéad the facts upon which the expert’s opinion
was based should be consideredanotion for summary judgment).

Third, Schaedel’s affidavit will not be strickéor failure to comply with Fed. R. Civ. P.
26(a)(2)(B) because Fed. R. Civ. P. 26(a)(2)(Pplgng to expert reports, is inapplicable to

Schaedel’s affidavit. See Fraser & Wise, R.rimarily Primates, Inc., 966 F. Supp. 63, 68 n.2
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(D. Mass. 1996) (concluding that Fed. R. Civ. Pa2@)(B) was not a basito strike where the
expert affidavit did “not purport to be the repoftan expert discloseid accordance with Rule
26(a)(2)(B)").

5. Hill's Motion to Strike Schaedel’'s Second Affidavit Is Denied for the
Same Reasons

On February 2, 2016, 4 MVR filed a second affidavit from Schaedel. D. 298. Hill moves
to strike Schaedel's second affistavD. 303. In essence, Hill ras the same challenge he raises
against Schaedel's original affidavit. Accordingly, for the same reasons Hill's motion to strike
Schaedel’s original affidavit failed, this motion fails as well.

C. 4 MVR’s Motion to Strike the Affid avit of William J. Lovett Is Denied

4 MVR moves to strike Attorney William J. Lovett's (“Lovett”) affidavit submitted in
support of Hill's motion for summary judgmenb. 288. 4 MVR argues that Lovett’s affidavit
should be stricken because (1) it was filed twysdgter the court impesl deadline for summary
judgment motions; and (2) it viasled Local Rule 7.1(b)(1) becauseavas filed separately from
Hill's motion for summary judgment without leave @durt. 1d. at 1-2. Although Hill did not to
seek leave of court before filing an affidavit separate from the related motion for summary
judgment due by an established deadline, 4 MVRs cha¢ argue that it has suffered any prejudice
as a result of the two day delay Hill's failure to seek leavef court before filing Lovett's
affidavit. As such, and for the sake of a thayh record, the Court denies the motion to strike

Lovett's affidavit. See, e.gSpinal Imaging, Inc. v. Aetna Health Mgmt. LLC, No. 09-cv-11873-

LTS, 2014 WL 1278012, at *16 (D. Mass. Mar. 26,14); BASF Corp. v. Sublime Restorations,

Inc., 880 F. Supp. 2d 205, 211 (D. Mass. 2012).

16



D. Hill's Motion to Strike C ertain Paragraphs in Burn’s Affidavit Is Denied

Hill moves to strike certain paragraphs in Burn’s affidavit, D. 255, in support of 4 MVR’s
motion for summary judgment. D. 259. Hibrtends that paragraphs 12, 14, 16, 18, 22, 24-26,

29, 32-37, 40, 42, 44-45 and 48-75 should be stnick®. 260 at 13. Hill charges that these
paragraphs contain inadmissthearsay, are not based upon personal knowledge, conflict with
Burn’s sworn deposition testimony and interrogatangwers and containgal conclusions._Id.

at 3-14. With the exception of paragraph 40, the Court denies Hill's motion to strike as moot
because the Court does not rely mploe challenged portions of Busraffidavit in resolving the
motions for summary judgment.

As to paragraph 40, the Court denies Hill'stiow to strike becauseontrary to Hill's
characterization, D. 260 at 8, pgraph 40 is not a legal conclasior unsupported allegation. In
paragraph 40, Burns asserts that “[i]f Hill had not falsely represented that he had secured adequate
financing to undertake the Projext behalf of the Contractor, th&ron behalf of the Owner, was
prepared to agree to Woodmeister’'s terms onptiegiously disputed contract issues and hire
Woodmeister to construct the Project at the outd®t.255 § 40. Burns was a manager of 4 MVR
and it is undisputed thae was directly involved in the negaiion and execution of the Contract.

D. 239 11 61, 81-82, 94-96, 110, 133; D. 283 |1 61, 81-82, 94-96, 110. Thus, he had personal
knowledge of the contragtegotiations and auwbrity within 4 MVR suffcient to be directly
engaged with the decision regarding whether to hire Woodmeister over Hill Construction. See,

e.g., Ruggiero v. Am. United Life Ins.oG 137 F. Supp. 3d 104, 2(h.1 (D. Mass. 2015)

(concluding that an affiant had sufficient pmral knowledge to support his testimony where he
served as vice president of a specific division imed in the dispute). Accordingly, paragraph 40

is not stricken, but the motion to strike, D. 259, is otherwise denied as moot.
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E. 4 MVR’s Motion to Strike Certain Par agraphs in Hill's Affidavit Is Denied

4 MVR moves to strike certain portions of Hillaffidavit, D. 280, filed in support of Hill's
cross motion for summary judgment. D. 29Specifically, 4 MVR asserts that paragraph 15
conflicts with prior sworn testimony providég Hill; paragraphs 15, 20, 39, 56, 57 and 59 contain
and rely upon inadmissible hearsay; parpgsa2-3, 5-8, 11-14, 16-119-20, 25-29, 31, 34, 37,
39-52, 54-55, 61-64, 67-73 are conclusory and lacking in any support; paragraphs 66, 73, 75-77
are impermissible conclusionsf law; and paragraphs 3 are inadmissible settlement
communications. D. 295 at 1. The Court dediédVR’s motion to strike as moot because the
Court does not rely upon the chaliged portions of Hill's affidavit in resolving the motions for
summary judgment.
VI. Motions for Summary Judgment on 4MVR’s Misrepresentation Claims

4 MVR moves for summary judgment on thretemtional misrepresentation claims: (1)
Hill's representation that Hill @nstruction secured financing sefént to undertake the Project;
(2) Hill's representation thatlill Construction was solvent; an@) certain representations Hill
made on Pay Applications. D. 232 at 1-2. Hibbves for summary judgment on the same claims.
D. 276. To establish a claim for intentional refresentation, a plaifitimust show that the
defendant: (1) made a false representambnmaterial fact; (2) knew at the time the
misrepresentation was made that the representatas false; (3) intended induce the plaintiff
to take a particular action; and (4) theaiptiff reasonably relied upon the defendant’s

representation as truetioe plaintiff's detriment._See Taylv. Am. Chemistry Council, 576 F.3d

16, 31 (1st Cir. 2009) (citation omitted); Bardeidarpercollins Publishers, Inc., 863 F. Supp. 41,

43 (D. Mass. 1994) (citation omitted). Statemenés tiere “known to be untrue when made or

made with reckless indifference to their truth™ynggve rise to a misrepsentation claim. Lawson

v. Affirmative Equities Co., L.P., 341 F. Supp.2t 66 (D. Mass. 2004). Such statements include
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“actual, direct false statementswasll as half-truths rad the knowing concealment of facts.” 1d.
(citation omitted).

A. Hill Is Entitled to Summary Judgment on 4 MVR'’s Claim that Hill Allegedly
Misrepresented that Hill Construction Secured Financing and Funding

1. The Alleged Misrepresentations and the Integration Clause

4 MVR contends that Hill fraudulently duced it to enter into the Contract by
misrepresenting that Hill Construction securetficing and funding suffient to undertake the
Project in accordance with the@ract. D. 253 at 4-9. 4 MVR astethat Hill, after having been
informed that Hill Construction’s access tmdncing and funding was material to 4 MVR’s
decision to award Hill Construct the Project, represented to 4 MVR directly in writing and
orally that Hill had obtained the funding and fixcéng necessary for Hill Construction to undertake
the Project. D. 253 at 4-5. 4 MVR pointsdmails Hill sent on February 8 and 9, 2010 as
containing Hill's statement(s) that Hill Consttiosn had acquired financing. In a February 8
email, Hill wrote to Burns:

| had just finalized arrangements to reorgara partnership the [sic] I've been involved in

and had the financing to do thidantucket Bank was not nigst option to pursue and |

felt that more than one million was needed awas working on the contractual mechanics

of how much I needed and when; | was beyohdaiuld do it. | thought that in the proposal

it said if offered we would hav&0 days to come to an agremrh Of course, | would not

reorganize my partnership without having tbbk jn the first place sirgcit involves some

holdings | have overseas. | needed to know that the contract would be a design for success

and | was close to beirable to guarantee that.
D. 292-1; 4 MVR’s RA, Tab 24, Ex. 71, HILQ15738, Aug. 28, 2015; Hill's RA, Tab 30, Ex. 71,
HILL-015738, Aug. 28, 2015In another February 8 email, in response to an email in which Burns
asked if Hill Construction mighte willing to reengage negotiatis, Hill wrote to Burns:

| certainly would. | am of th beleif [sic] that you need the chance to see by doing that if

everything can be made good on and that it igaar best interesest [sic] to move on.

Understand that other typesfanding for your job was trickyvhile | needed to observe

the requirement to maintain confidentialitydealing with your business. | assumed that

banking did that, but that did not work. | thessumed that it would be ok to persue [sic]
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this partnership that | have because it is an existing business that | am invested in and would
be similar to a mortgage on a house that | owratlof. | will take astep back but am at
your service if you want to begin to negotiate again.

4 MVR’s RA, Tab 26, Ex. 178, HILL 016271, e 15, 2015; Hill's RA, Tab 32, Ex. 178,
HILL 016271, Sept. 15, 2015. In a February 9 enmHeidi Leinbach, Hill asked Leinbach to
send along a letter to Hugh Jacohsemother member of 4 MVR’s&ritecture team, that read:

Thank you for taking our proposaha@trying to again get us thjgsb. | am glad we gave

you something to work with. | apologize thatould not immediately sign this contract. |

thought there were issues that needed to etizeed and discussed so that | could promise
that we had a program of success and riesagn for failure. Wwas pleased with your
progress on preliminary negotiations on topicshsas retainage and penalty clauses. It
was difficult to quickly resolve the issue of payments on deposits. | hope that it is
absolutely clear that | have resolved tissuie on my side and have obtained the necessary
funding as a company to pay deposits on subaots in full agreement with the proposed
contract.

D. 292-2 at 3; 4 MVR’s RA, Tab 27, Ex. 179, HILL 017128, Sept. 15, 2015. 4 MVR
contends that these statements amountut@uivocal”’ representatisrthat Hill had secured
funding and that the statements were false beddilisead not secureduhding. D. 253 at 4. 4
MVR contends that it informedilthat Hill Construction’s acquisition of financing was material
to 4 MVR'’s decision to abandon negotiationgshwVoodmeister and recommence negotiations

with Hill. D. 253 at 5; D. 253 at 4.

Massachusetts courts haveergd the notion that “a contract must be held sacred

regardless of the fraud of one of the partieprimcuring it.” Bates vSouthgate, 308 Mass. 170,
182 (1941). Accordingly, in determining whethertake the exceptionalction of disregarding
the terms of the contract, “it is necessary tagiwehe advantages of certainty in contractual
relations against the harm andjustice that result from fral.” Id. In weighing these
considerations, courts look “atethhength of negotiations; whetheetplaintiffs were represented

by counsel; who proposed changes that becamefithd final agreemenéind whether the subject
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of the purported misrepresentation was specificadigressed in the contract.” Cone v. Ellis, 59
Mass. App. Ct. 748, 751-52 (2003) (citation omittedR]fpvisions . . . [thadre] not ‘boilerplate’
but . .. [are] negotiated and agreed to . . .tardee respected and enforced according to their

terms.” Id. at 751 (citing Greenery RehabpGinc. v. Antaramian, 36 Mass. App. Ct. 73, 75

(1994)). Disregarding an unambiguous contraghwavision where there isot particular cause
to do so would rendematracts “no more than presumptive statements of the parties’ intentions,

instead of legally enforceable agreementgtirner v. Johnson & Johnson, 809 F.2d 90, 96 (1st

Cir. 1986).

The Contract between 4 MVR and Hill Consttion contains an ungbiguous integration
clause that reads: “The Caoatt represents the entire and intdgd agreement tveeen the parties
hereto and supersedes prior negotiations, repreésgrstar agreements egh written or oral.”
Hill's RA, Tab 12, Ex. 9, AlIADocument A101-2007 at Articlgé, HILL 000003; 4 MVR’s RA,
Tab 8, Ex. 9, AIA Document A101-2007 at Ate 1, HILL 000003. By its plain language, the
integration clause expressly amtambiguously disallows the pagiffom relying upon statements
and representations, either oralvanitten, that were made prior tbe Contract and that are not

reflected in the Contract. See, e.q., Ametddsas Corp. v. Garabedian, 416 Mass. 149, 155 (1993)

(concluding that a contract clsel that provided “[t]his lease myes and supersedes all prior
negotiations, representations and agreements, and constitutes the entire agreement between lessor
and [tlenant” was “unambigious”). Whether thlause must be enforced and bars reliance upon
statements that were made prior to the Contraot upon the nature tife contract negotiations

between 4 MVR and Hill Constructioree Cone, 59 Mass. App. Ct. at 751-52.

2. The Negotiations between 4 MVR and Hill Construction Support
Enforcement of the Integration Clause

21



First, 4 MVR and Hill Construction are businesgities led by persons experienced in the
construction industry. Burns consid himself to be a relativegophisticated businessman. D.
239 1 5; D. 283 1 5. Burns agragedhe integration clause languagebehalf of 4 MVR. D. 239
1 81; D. 283 § 81. Hill is similarly experieed: Hill had begun buildgnhouses on Nantucket in
1976. D. 239 1 19, 21, 23; D. 283 11 19, 21-28. Gdénstruction employed approximately six
employees in 2009, including a licensegbervisor with fifty years afonstruction experience. D.
239 11 25-26; 283 { 25-26. In these ways, the pavaes sophisticated, repeat players. See,

e.g., Adar Investments, LLC v. Bayview Lo&ervicing, LLC, 87 Mass. App. Ct. 1132 (2015)

(granting summary judgment on misrepresentatiamm where the agreement contained a clause
waiving reliance upon any of the defendant’s psiatements and the parties were “sophisticated

business entities”) (citation omitted); Belmont L.Mand Ltd. P’ship v. Lake Vista Villa Ltd.

P’ship, No. 98-cv-5119-AVG, 2001 WL 1763950,*4t(Mass. Super. Nov. 26, 2001) (allowing
summary judgment on fraud claim where thentcact between the “sophisticated parties”
contained a clause reciting thagither party relied upoprior statements ientering into the
contract).

Second, 4 MVR and Hill Construction engaged in extended and deliberate negotiations
during which they were represented by counsdlhen 4 MVR opened the bidding process, it
made available to the bidders a draft of the Gamtihat 4 MVR had modified to fit the particular
demands of this Project. D. 2§97, 79; D. 254 {1 B8, 10; D. 283 1 79. Thaxitial draft of the
Contract was the American Institute of Aitelet’s (“AIA”) Document A101-2007 and Document
A201-2007 with modifications made by 4 MVR’s coghsD. 239 { 105; D. 283 { 105. Once Hill
Construction had been awarded #roject, 4 MVR and Hill Constction engaged in two separate

rounds of negotiations — which were segpad by a brief pesd during which 4 MVR
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unsuccessfully attempted negtibas with Woodmeister, theesond lowest bidder. D. 239 |1
133, 139, 157, 162; D. 254 11 48, 72, 79, 82; D. 279 { 22.

During the negotiations, both 4 MVR and Hilbnstruction were represented by counsel.
D. 239 11 79, 101, 103, 162; D. 254 | 22; D. 283 { 101, 105. The parties negatetatia,
funding and financing available to Hill Consttion and billing methods. D. 239 1 124-132, 140-
143; D. 254 11 16, 31-33, 35-41; 2Z¥9 11 17-19; D. 255 {1 12, 1Bhe parties exchanged drafts
of the Contract and botbarties proposed changes. Seq,, D. 239 1 178; D. 254 |1 173-74; D.
283 1 178; 4 MVR’s RA, Tab 45, HILL 044992, S&iil's Feb. 2, 2010 email; Hill's RA, Tab
42, 4 MVR 0067971, Burn’'s Feb. 16, 2010 emaili'siRA, Tab 43, 4 MVR 0068865, Richard
Zelinka’s Feb. 17, 2010 email. Specifically, counsel for 4 MVR and Hill Construction exchanged
extensive revisions to the drabntract on February 15 anddfeary 17, 2010. D. 239 11 178-80;
D. 283 1 178-80. In addition, Hill Constructiand 4 MVR’s representatives, including Burns
and Hill, met in person to discuss the Cantr D. 239 § 165; Hill's RA, Tab 41, Ex. 198, HILL
019235, Jacobsen Architecture’s Meeting Nottated Feb. 17, 2010. As a result of the
negotiations, the Contract was tatilerplate and instead repreteh trade-offs between the two

parties. _See, e.qg., Greenery Rehab. Grp. ,Mnéntaramian, 36 Mass. App. Ct. 73, 76 (1994)

(concluding on summary judgment that integration clause was entitled to enforcement where the
contract was “negotiated and agreéetrather than “boilerplate”).

Taking all of the factors together, the robnature of negotiations between 4 MVR and
Hill — two represented and experienced parties — compels the conclusion that the integration clause

must be enforced and prior statements areantibnable. _See McCartin v. Westlake, 36 Mass.

App. Ct. 221, 231 (1994) (concluding that the misespntations were not actionable and granting

the defendants’ motion for directed verdict, tioait explained that “[t]heleliberate, uncoerced,
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and businesslike process by which the partieshezhtinal, written agreements cannot be undone
merely on the claim, later asserted, that pteintiffs understood that the commitment and
obligations of the parties werehetrwise than as stated in thgrs#d contract documents”).

Finally, disregarding the integration clauseimsvarranted because, despite the benefit of
discovery, 4 MVR has not made a showing oy anbalanced dynamic present during contract
negotiations, any element of coercion thatswaesent during the getiations or any post-
negotiation deceitful aan regarding the integration clauseat Hill took that would warrant a

disregard of the Contract’s unambigious ter@f. McEvoy Travel Bureau, Inc. v. Norton Co.,

408 Mass. 704, 708, 712-13 (1990) (concluding therepresentation was actionable despite
integration clause in the caatt where individual relied upocorporation’s pst-negotiation
assurances that certain contuattprovisions that # corporation unilaterally inserted in the
contract would not be enforced). To the contrarwas 4 MVR that presented the initial draft of
the Contract with the integratiaause alreadyantained therein. D. 2311 188-191; D. 283 1
188-191; Hil's RA, Tab 12, Ex. 9, AIA Dmument A101-2007, HILL 000001; 4 MVR's RA,
Tab 8, Ex. 9, AIA Document A101-2007, HILL 000001. Even if 4 MVR had hoped to incorporate
Hill's assurance regarding acquisition of financingitne Contract, that term was not included in
the Contract despite the many rounds of editd 4 MVR “cannot later raise the content of
negotiations ‘to contradict what finally and unequivocally aged upon in the final version of
the contract,” without creating ti{egally unacceptable) result th#te language of the contract

simply would not matter any more.” MasingillEMC Corp., 449 Mass32, 542 (2007) (internal

citation omitted).
Accordingly, 4 MVR’s misrepresentation ataifails because theddtract’s integration

clause barred 4 MVR from reasonably relyuqgon Hill's alleged misrepresentations regarding
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Hill Construction’s acquisition of financirfy.Hill's motion for summary judgment on this claim
is allowed.

B. 4 MVR Is Entitled to Summary Judgment on Hill's Misrepresentation
Regarding Hill Construction’s Solvency

4 MVR contends that Hill fraudulently repesged that Hill Construction was solvent and
4 MVR reasonably relied upon that assertion indiegi to enter into th€ontract. D. 253 at 9-
10. Both parties move for summary judgment on this claim. D. 232; D. 276.

1. Hill's Representation regarding Hill Construction’s Finances

Hill's representation that Hill Construction waslvent is contained in the Contract. 4
MVR’s RA, Tab 8, Ex. 9, AA Document A101-2007 § 8.6.3, HILL 000011, Feb. 20, 2010; Hill's
RA, Tab 12, Ex. 9, AIA Document ¥1-2007 § 8.6.3, HILL 000011, Feb. 20, 2010. Section 8
8.6.3 provides: “[Hill Construction] iBnancially solvent, able to paall its debts as they mature
and possessed of sufficient working capital to complete the Work and perform all obligations
hereunder.” _Id. By the express languagé¢hat provision, and by executing the Contract, Hill
represented that Hill Construction sveinancially solvent. The Canaict further provides that the
assurance regarding solvenchal survive the execution andlokery of [the] Agreement, any

termination of [the] Contract and the final conta of the Work.” _1d. In February 2010, when

® Hill and Hill Construction peviously moved for dismissal of 4 MVR’s claim that Hill
misrepresented Hill Construction’s acquisitioh financing and funding The Court granted
dismissal, explaining that “even if 4 MVR was rioteclosed from raising as fraudulent Hill's
representation due to the integration clausénContract, for the reasons stated above, 4 MVR
has failed to plead the factual basis for the falsitfill's representation.” D. 50 at 11. Thus, the
integration clause was one of the two groumgisn which 4 MVR’s misrepresentation claim was
dismissed._ld. Now, based upon a fully develogedrd that demonstrates that the Contract was
the result of deliberate and uncoed negotiations during which Igparties were represented, the
Court determines as a matter of law thatititegration clause bawe4 MVR from reasonably
relying upon any prior statementlHnade regarding financing.
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Hill executed the Contract, thispresentation became binding. D. 239 {1 78, 105, 185; D. 254 1
21, 23-24.

Throughout this action, 4 MVR haspeatedly alleged and asgelthat it relied upon the
representation that Hill @struction was solvent. D. 81 {1 27, 88; D. 255 |1 35-40. Because the
representation regardingill Construction’s solvency isantained in the Contract, 4 MVR’s

reliance upon the representationswaasonable as a matter of laee, e.g., Roadmaster Indus.,

Inc. v. Columbia Mfg. C0.893 F. Supp. 1162, 1179 (D. Mass. 19@®ncluding that reliance

upon misrepresentations was reasonable whereegltesentations were@ressly incorporated
into the agreement).

2. Hill's Representation that Hill Construction Was Solvent Was False
a. Schaedel’s Affidavit Proves HillConstruction’s Insolvency

Having resolved that Hill made a representation regarding Hill Construction’s financial
health upon which 4 MVR reasonably relied, treu’'s decision turns upomhether there exists
a genuine issue of material fact as to Hill Cangion’s insolvency. On this point, 4 MVR submits
an affidavit from Larry Schaedel, a certifiedbic accountant with thirty years of accounting
experience. D. 256 11 1-2, 8. Based upon a reofdwill Construction’s corporate tax returns,
accounting records stored on QuickBooks softwlass documents withlantucket Bank and the
Contract, D. 256 1 12, 24-25, 31-45¢chaedel concludes thatlHConstruction was insolvent
during the negotiations of the Coatt, at the time of execution and during the performance of the
Contract. Id. { 36.

On or about April 13, 2004, iHisigned a promissory noteoth in his individual capacity
and as president of Hill Construction, promgsto pay the Nantucket Bank $400,000 (the “Bank
Loan”). Id. 1 15; 4 MVR’s RA, Tab 84, lam No. 32000005334 Document dated Oct. 22, 2015,
NANTUCKETBANK 0007086. In conjunction with the promissory eoiill signed a business
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credit agreement, the terms of which providatér alia, that the “line was tbe cleared for a zero
balance for 30 consecutive dager calendar year.” Id. 9§ 17Also in conjunction with the
promissory note, Hill Construction and Hill sgpha security agreement granting Nantucket Bank
an unlimited security interest all of Hill Construction’s assetsld.  18. Hill does not dispute
that he entered into this @g@ment with Nantucket Bank. D. 277 at 15-16. The Bank Loan was
renewed or extended approximately annually anthineed in place through at least February 22,
2010. 4 MVR’'s RA, Tab 85, Loan No. 32000005334 Document dated Aug. 21, 2014,
NANTUCKETBANK 000707.

Schaedel explains that Hill Construction was in default of the terms of the Bank Loan
beginning on at least December 3, 2009 becausteit fi'd reduce the balance of the Bank Loan
to a zero balance for thirty consecutive ddysing calendar year 2009, as was required by the
terms of the Bank Loan. D. 256 |1 27, 40. &clel points to Hill Construction’s QuickBook
accounting records which demonstrate that giagiot from January 1, 2009 through February 22,
2010 was the balance of the Bank Loan reduced to a zero balance for thirty consecutive days. 4
MVR’s RA, Tab 86, Christine Genaitis’ Lettertdd Nov. 7, 2014. When Hill Construction failed
to satisfy the requirement to zero out the balance of the Bank Loan, pursuant to the terms of the
Bank Loan the full outstanding balance of the Lbaname due and became a current liability for
Hill Construction. Id. 1 204 MVR’s RA, Tab 84, Loan No. 32000005334 Document dated Oct.
22, 2015.

Schaedel opines that Nantucket Bank’s recoegieal that Hill Consuction had negative
working capital. On November 13, 2009, a Nak&itdBank Commercidlending Screen Print
reflected that Hill Construction was past due oynpant, that the loan had matured and that the

principal balance along with additional intergsthe amount of $401, 730. 19 was due. 4 MVR’s
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RA, Tab 84, Loan No. 32000005334 Document dated Oct. 22, 2015, NANTUCKETBANK
0007177. Based upon these documents, Schaedel concludes that from February 1, 2010 to
February 22, 2010 — the period during which @untract was executedHill Construction had
significant “negative working capital,” i.e., HilConstruction’s current liabilities exceeded its
current assets. D. 256 {1 29-31. &xtel explains that “[n]egative [w]orking [c]apital is a primary
indication that a debtor cannot pi#syobligations as thelgecome due.” _IdMoreover, according
to Schaedel, the fact that Hlonstruction’s current liabilitieexceeded its current assets means
that Hill Construction satisfied the definition iosolvency, as it is defined by both the Uniform
Voidable Transactions Act and the Unitthtes Bankruptcy Code section 101(32)(AdL. 19 35,
38, 43, 45.

Schaedel also attests that Hill Constraies 2009 federal corporate tax returns confirm
that Hill Construction was insadwnt at the time Hill Construction eaged to the Contract. D. 256
19 31-32, 39, 44. Hill Construction’s 2009 federajpooate tax returns reveal that on November
1, 2009 Hill Construction had current liabilities in the amount of $ 625,091 with current assets in
the amount of $ 26,986. 4 MVR’s RAab 87, U.S. Corporationdome Tax Return Form 1120,
HILL 054845-054873. Thus, Hill Construction’s liities exceeded itsassets and Hill
Construction had negative working capitaD. 256 {f 30-32. Similarly, according to Hill
Construction’s 2009 federal corporate tax ne$,l on December 31, 2010, Hill Construction had
current assets in treemount of $ 166,941 while Hill Constriimn’s current liabilities totaled $

392,178. 4 MVR’s RA, Tab 87, U.S. Corporatimcome Tax Return Form 1120, HILL 054845-

" Hill Construction’s QuickBook records demonsgrtitat Hill Constructiomad current liabilities
in excess of current assets, and therefore negatwking capital, at leason February 1, 2010
and continuing through February 22, 2010 even if thekBaan is treated ascarrent asset. D.
256 1 34.
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054873. In December 2010, therefore, beforeraghhegotiations with 4 MVR had begun, Hill
Construction’s liabilities exceeded its assets and Hill Construction had negative working capital.
D. 256 11 30-32.

In the end, Schaedel concludes — based uplb&éhstruction’s taxeturns for 2009, Hill
Construction’s QuickBooks accounting recordsd &lill Construction’s banking records and loan
documents with Nantucket Bank — that befaral at the time the Contract was executed Hill
Construction was insolvent. D. 256 1 44. Iniadd to qualifying as insolvent, Hill Construction
was unable to pay its debas they matured and had negativekinmy capital. _Id. 71 44-46. As
Hill and Hill Construction had access to these documents that clearly demonstrate Hill
Construction’s insolvency, Hill and Hill Cotraction were aware of Hill Construction’s
insolvency.

b. Hill Has Failed to Rebut 4 MVR’s Showing

To rebut 4 MVR’s showing as to Hill dstruction’s insolvency, Hill must produce
evidence that is “significant[ly] probative.” Borges, 605 F.3d at 5 (citation omitted). Hill's
assertions are not significantlygimative because (1) they are doisory and wholly unsupported,;
and (2) they are contradicted by the substhrévidence in the record demonstrating Hill
Construction’s insolvency. First, in Hillgpposition to 4 MVR’s motion for summary judgment,
Hill contends that “[tlhere [i]s [n]Jo [e]vidence [tlhat Hill Construction [w]as [e]quitably
[ilnsolvent [w]hen [t]he [a]llegedim]isrepresentation [w]as [m]adeD. 277 at 15. For all of the
reasons discussed in the previous sectibriyIVR has produced uncontroverted evidence,
including Hill Construction’sown accounting and banking receyddemonstrating that Hill

Construction was insolvent, including equitably, at the Contract execution. Hill's conclusory
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denial of 4 MVR’s evidentiarghowing is insufficient to defeat 4 MVR’s motion for summary

judgment._See LeBlanc v. Great Am. I6%., 6 F.3d 836, 849 (1st Cir. 1993).

Second, Hill asserts that Hill Construction veagiitably solvent because it paid all of its
debts during the twenty-two months on the Projibet,subcontractors received payment for work
completed that 4 MVR paid and the Bank Loan wasmdefault. D. 277 at 15. To support these
assertions, Hill points to his stament of facts, D. 254, his supplementary statement of facts, D.
279 and his affidavit. D. 280. None of thdgmgs, however, provide evidentiary support for
Hill's arguments. These filings do not point to Hill Construction’s accounting records, any billing
records, the documents of therBaLoan or any other relevafinancial documents to support
Hil's assertion$. Hill cannot rebut 4 MVR’s substial showing of Hill Construction’s

insolvency with unsupported assens. See e.g., Colantuoni v. Alfred Calcagni & Sons, Inc., 44

F.3d 1, 6 (1st Cir. 1994). Hill's “mere allegatidrend “denials of the . . . pleading[s]” are

insufficient to create a triablesue of material fact. Id.

[ |
Moreover, even if Hill's allegations were trde has failed to present any evidence, expert

testimony or otherwise, demonstraft that those factual allegationgcessarily mean that Hill

Construction was solvent. For example, dgkerts that 4 MVR’s ntion for summary judgment

on the solvency representation should be dereeduse Hill Constructigmaid the subcontractors

the amounts due as 4 MVR paid Hill Constrantthose amounts. D. 277 at 15. Hill has not,

however, provided any expert statam or other evidence that establishes that Hill Construction

paying the subcontractors the amtsudue precludes thaossibility that Hill Construction was

insolvent. In this way as well, Hill's unsupported contentions do not create a genuine issue of

8 Moreover, Hill's assertion that the Bank Loanswmt in default is directly contradicted by the
loan documents that are in the record. Asd$sed above, Hill Construction’s loan documents
demonstrate that the Bank Loan wasdé@fiault pursuant to its own terms.
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material fact. _See, e.qg., Borges, 605 Fa&d8 (concluding that unsupported opinion was

insufficient to create a triable issue as to any matact and granting samary judgment); In re

Duplication Mgmt., Inc., 501 B.R. 462, 486 (Bankx. Mass. 2013) (granting summary judgment

on claim regarding solvency where “the [d]efantb failed to produce any evidence, expert or
otherwise”).

Finally, Hill's substantive challenges t8chaedel’'s affidavilare unsubstantiated and
meritless. Hill raisesdur challenges: (1) Schaedel invokeBrdigons of solvency that are not in
the Contract; (2) Schaedel dasst identify how much workingapital was needed to perform
under the Contract or any evidenthat Hill Construction’s billsvere not paid; (3) Schaedel
wrongly assumes that the Bank Loan was in w&fand (4) Schaedel improperly classifies
amounts loaned to Hill Construction as a curreattility. D. 277 at 16. Hill objects to Schaedel’s
application of the “accounting ins@ncy” standard defined by the Uniform Voidable Transfer
Act, the Bankruptcy Code and the “Generallgcepted Accounting Principles” because those
standards are not invoked in the Contract. Tidat argument is unavailing because Hill provides
no support for its assertion that only those bankrugéfinitions that are invoked in the Contract
can be relevant to an expert assessmerilbfConstruction’s solvency based upon industry
standards. Id. Hill's contention that Schaedaffdavit is flawed because Schaedel does not
identify how much working capital was needeg&rform under the Contact and because Schaedel
does not identify evidence showing that HillorStruction’s bills were paid is similarly
unconvincing. Hill has not established that eithethoke points are essehtia determining Hill
Construction’s finacial status.

To the contrary, Schaedel’'s affidavit makes clear both the definition of solvency — an

excess of assets over liabilities — and the hgsi; which Schaedel reaches the conclusion that
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Hill Construction is insolvent a review of Hill Constructiors accounting records, banking
documents and federal tax returns that revealed that Hill Construction’s current liabilities exceeded
its current assets. Finally, Hill's third andufth challenges are coatlicted by Schaedel's
affidavit and the evidence upon which it relies:h&sdel's assertion th#tte Bank Loan was in
default is drawn directly from Hill Constructibanking documents, D. 256 ] 27, the authenticity
of which Hill does not dispute. In any event tlact that Hill Construction’s Bank Loan was in
default is only one of the factorsmsidered in Schaedel’s affidavitBecause Hill Construction
has failed to rebut 4 MVR’s substantial showingttHlill Construction was insolvent at the time
the Contract was executed, there &xi® genuine issue afaterial fact as to Hill Construction’s
insolvency.
3. Hill Construction’s Misrepresentation Caused 4 MVR Injury

The record provides a sufficient basis for @eurt to conclude that MVR’s reasonable
reliance upon Hill's false statement caused 4 MhjRry. In January 2012, Hill informed 4 MVR
that Hill Construction needed a four-month &sien on the Project and an additional $1.5 million
to complete the Project. D. 81 { 70; D. 81E2;81-3. Hill also informed 4 MVR that Hill
Construction did not have thenéincial resources to continue ogéng as a business if it had to
perform under the terms of theoftract. D. 81-2 at 1. Hilstated that Hill Construction’s
“resources [would] be exhausted,” Hill Constroatiwould] be unable to pay subcontractors and
would have to walk away from [its] obligationshether through bankruptcy or otherwise.” Id.

Thereafter, 4 MVR terminated the Contra€l. 239 § 397; D. 254 § 317; D. 283 { 397. 4 MVR

® For instance, Schaedel concludes tHdk Construction’s QuickBook accounting records
demonstrate that Hill Construction had current liabilities in excess of current assets and therefore
a negative working capital. D. 256  34. Schaedplessly provides th#tis conclusion holds

“true regardless of whether or not Loan NumB20005334 is considered a [c]urrent [a]sset.” 1d.
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then contracted with Woodmeisti® complete the Project. 239 § 399; D. 254 § 319; D. 283
399.

4 MVR has consistently maintained that itexad into the Contract with Hill Construction
based in part upon the assurance that Hill Coostn was in an adequate financial position to
carry out the Project inompliance with the Contract. D. 81 { 81-88. In his affidavit, Burns
states that if Hill had revealed the truth ofl Bonstruction’s financial status, 4 MVR would have
awarded the Project to Woodmerdt®m the outset and avoided the increased costs of terminating
the Contract with Hill Construction and reengagingtaer contractor to complete the Project. D.
255 9 40. Thus, 4 MVR has demonstrated that its reasonable reliance upon Hill's
misrepresentation resulted in injurythe form of increased costs.

In sum, 4 MVR has marshalled evidencestgport each element tfiis intentional

misrepresentation claim and 4 M\Ms entitled to summary judgment. See, e.q., Massachusetts

Mut. Life Ins. Co. v. Fraidowitz, 360 F.up. 2d 243, 247 (D. Mass. @), aff'd, 443 F.3d 128

(st Cir. 2006) (granting motion for summary jaggnt where “no reasonable jury could possibly
reach any other conclusion on this record thdt [the defendantjvas responsible for a
misrepresentation on his application. and that this misrepresatibn manifestly subjected [the
plaintiff] to an increased risk”). Accordingly, 4 MVR’s motion on this claim is allowed.

C. Hill's Alleged Misrepresentations on Pay Applications

4 MVR alleges that Hill made a series of misrepresentations on Pay Applications Hill
Construction submitted during the Project, 233 at 13, and moves for summary judgment on
these claims. D. 232. Hill also moves for sumyrjadgment on these claims. D. 276. Pursuant
to the Contract, Hill was permitted to submit Pggphcations twice per month for work performed
and for materials that were dedined and suitably sted. D. 239 |1 220-221; D. 283 {1 220- 221,

Hill's RA, Tab 12, Ex. 9, AIA DocumenA101-2007 § 5.1, HILL 000007-000008; 4 MVR’s RA,
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Tab 8, AIA Document A101-2007 § 5.1, HILL 00000@6008. Hill Construction submitted Pay
Applications to Jacobsen for certification. D. 239 11 324-326; D. 283 1 324-326. 4 MVR issued
payment to Hill for only those Pay Applications thadre certified by Jacobsen. D. 239 { 326; D.
283 1 326. In connection with each of the Payl#&sppons that were submitted to 4 MVR, Hill
certified on behalf of Hill Construction as follows:
The undersigned Contractor tiBes that to the best ofhe Contractor's knowledge,
information and belief the Work covered Iblyis Application for Payment has been
completed in accordance with the Contract@uents that all amounts have been paid by
the Contractor for Work for which previouertificates of Payment were issued and
payments received from the owner.
D. 251 at 18-19; D. 255 1 44; P53 at 13; D. 254 1 188; 4 MVR’s RA, Tab 46, AIA Doc. G702-
1992, HILL 008169, Pay Application dated Dec. 2010; Hill's RA, Tab 51, Ex. 13, AlA Doc.
G702-1992, HILL 009738, Pay Application dated Dec.ZBH,0. In connection with each of the
Pay Applications Hill Construction submitted, Jacobsen certified as follows:
In accordance with Contract Documentssdzh on on-site observations and the data
compromising this application, the Architecttdes to the Owner that to the best of the
Architect’'s knowledge, information and beligie Work has progressed as indicated, the
guality of the Work is in acedance with the Contract Documents, and the Contractor is
entitled to payment of the AMOUNT CERTIFIED.
D. 239 1 288; Hill's RA, Tab 51, Ex. 13, AlBoc. G702-1992, Pay Applications, HILL 009738;
Hil's RA, Tab 12, Ex. 9, HILL 000210, AIA Docunme A101-2007 § 9.4.2; 4 MVR’s RA, Tab 8,
HILL 000210, AIA Document A101-2007 § 9.4.2. (g its time on the Project, Hill
Construction submitted 42 Pay Applications. 239 | 324; D. 283 { 324, Hill's RA, Tab 51, Ex.
13, AIA Doc. G702-1992, Pay Afipations, HILL 009738; 4 MWR’s RA, Tab 46, AIA Doc.
G702-1992, Pay Applications, HILL 008169; 4 M\&RRA, Tab 51, Statement of Account(s).
Jacobsen certified Pay Applicatis 1 through 41D. 239 § 325; D. 283 § 325. 4 MVR paid Hill

Construction on the amounts certified by Jacoliseay Applications 1 through 41. D. 239
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326; D. 283 § 326. While Pay Application 4&s submitted, 4 MVR did not release to Hill
Construction the amount claimed in Pay Apgafion 42. D. 239 § 327; D. 283 1 327. Hill signed
each Pay Application on behalf dfll Construction. D. 254 {{ 186-306.

The payment arrangement between 4 MVR andiiiblved two elements that are critical
to 4 MVR’s claim: change ordeesd retainage. First, the Pay Applications incorporated change
orders. The Contract defines a change order as “a written instrument prepared by [Jacobsen] and
signed by [4 MVR], [Hill Construction] and &tobsen] stating their agreement upon all of the
following: (1) [tlhe change in the Work; (2) [t]l@enount of the adjustment, if any, in the Contract
Sum; and (3) [t]he extent of tlaeljustment, if any, ithe Contract Time.” Hill's RA, Tab 12, Ex.

9, AIA Document A201-2007 §.2.1, HILL 000206; 4 MVR’s RA, Ta8, Ex. 9, AIA Document
A201-2007 § 7.2.1, HILL 000206. Secortde Contract provided foa retainage — that is, a
percentage of the agreed upon cacit price that 4 MVR held until certain benchmarks in the
progression of the Project were met. D. 232Y; D. 283 { 327; Hill'RA, Tab 12, Ex. 9, HILL
000008, AIA Document A101-2007 8§ 5.1.8; 4 R RA, Tab 8, HILL 000008, AIA Document
A101-2007 § 5.1.8. 4 MVR describes the retainaga asotection for [4 MVR] in the event that
Work in place was defective or not performedampliance with the Contract requirements.” D.
283 327.

Drawing from these undisputed facts, 4 MVIRges four misrepreseations relating to
Pay Applications: (1) on Pay Applications 2ough 41, Hill misrepresented the percentage of
work completed on the Project byter alia, over-representing on changeders the percentage
of work completed; (2) on Pay Afications 41 and 42, Hill misrepented the percentage of the
work completed and that the work had beempgleted in accordance with the Contract by

impermissibly billing for material and labor casterruns; (3) on Pay Applications 39 through 41,
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Hill misrepresented that Hill Construction had illgd its contractual obligation to pay retainage
to subcontractors whenever 4 MVR paid retainage to Hill Construction; and (4) Hill's
representation on each of the 42 Pay Applicateutsmitted that the work covered by the Pay
Application had been completed in accordance thiéhContract was false because Hill had failed
to comply with the Contract provision requiriffil Construction to incqoorate the terms of the
Contract between 4 MVR and Hill Construstiinto Hill Construction’s subcontracts.

1. Hill Is Entitled to Summary Judgment on 4 MVR’s Claims regarding
Misrepresentations of Work Completed

The first two misrepresentations on Papphications that 4 MVR alleges amount to
allegations that Hill misrepresented the percentage of work completed on the Brojpct253
at 14, 16. To the extent that 4 MVR’s claimstngpon the contention that Hill misrepresented the
percentage of work completed Bay Applications, the claims fdibr two reasons: (1) Hill did
not make a representation regaglthe percentage of work complétand (2) even if statements
regarding the percentage of work completed could be ascribed to Hill, those statements were
merely estimates and are therefore not actionable.

a. Hill Did Not State the Percenage of Work Completed

There is no basis for ascribing the statement®ay Applications regarding percentages

of work completed to Hill.In relevant part, Hill's certificatios on the Pay Applications provided

10 As to its claim regarding change order werlVR asserts that “[iJlor about August and early
September 2011, Jacobsen realized that Hill onlbehthe Contractor had billed 100% for the
change order Work even though the changerondek was not 100% complete and in some
instances had not been performed at all” and Witbek under certain Change Orders that Hill had
represented in Pay Applications 20 through 37 waspbete either had not been performed at all
or still had not been completed by SeptembeI02o the level represented by Hill.” D. 253 at
14. As to its claim regarding casterruns 4 MVR asserts that “fbdverbilling for Silverio Tile’s
labor cost overruns, Hill intentionally misreprated the percentage of the Work completed and
that the Work had been completed in accordavittethe Contract documents.” Id. at 17.
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that “the Work covered by this Application fBayment has been completed in accordance with
the Contract Documents? D. 82 § 34; D. 251 at 18; D. 255 { 44; D. 253 at 13. Thus, by signing
and submitting the Pay Applicatiortsill certified that the work idetified in the Pay Application
was completed pursuant to the terms of the Contiddl's certification related to the manner in
which the work on the Project was completed.MVR has pointed to no basis upon which the
Court can reasonably conclude that Hill's assaearegarding compliance with the terms of the
Contract included a representatiregarding the percentage wbrk completed. 4 MVR has
pointed to and the Court finds ncoprsion in the Contract requirirthat particular percentages of
the Project were completed by particular dafesAnd 4 MVR provides no other basis for the
Court to reach that conclusion.

Instead, as Hill confirmed during his Rule BJ{6) deposition, pursuant to the language of
the certifications on the Pay Algations, representations regaugl the progress of the work on
the Project — in other words, the percentagearhpletion of the Project — were guaranteed by
Jacobsen. Hill's RA, Tab 2, Burn’s Dep. #:4-87:18, September 10, 2015. During her Rule
30(b)(6) deposition, Leinbach camhed that it was Jacobsen, the architect, that certified on
each of the Payment Applicatiotigt the percentage of comiim was accurate. Hill's RA, Tab

6, Leinbach’s Dep. at 62:5-15, Sept, 2015. Leinbach explained that simter alia, conducted

1 while Hill's certifications on th®ay Applications also represented that “all amounts have been
paid by the Contractor for Work for which preus Certificates of Payment were issued and
payments received from the owner,” 4 MVR doesrabt upon that portion of the certification in
asserting this claim.

12 1n its response to Hill's atements of facts, D. 283 1 372, 4 MVR references section 5.1.5 of
the Contract. That provision, however, provides dhat “Applications for Payment shall show
the percentage of completion @dich portion of the Work as of the end of the period covered by
the Application for Payment.” Hill'sRA, Tab 12, Ex. 9, AIA Doument A101-2007 § 5.1.5,
HILL 000008; 4 MVR’s RA, Tab 8, Ex. AAIA Document A101-2007 § 5.1.5, HILL 000008.
The provision does not assign Hill the responiybibr that assertiowor its certification.
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site visits when able anduviewed photographs of the Project “compare what was on the
application for payment with the progress to tatedl then “determine percentage of completion.”
Id. at 70:20 - 73:19.

For instance, 4 MVR alleges that on Pay Aggiion 41 Hill represented that the Project
was 70.8% complete and on Pay Application 42 tdiresented that the Project was 71.8%. D.
81 1 68. 4 MVR asserts that those percentagessaréable to Hill because Hill signed the Pay
Applications. Hill's RA, Tab 17 at 25, No. 14, MVR’s Answers to Interrogatories. Pay
Applications 41 and 42 do not, however, contane@esentation from Hill that the Project was
70.8% and 71.8% complete respectively. HiRA, Tab 51, Ex. 13, AlIA Doc. G702-1992, HILL
003673. Instead, Hill's certification on those Pay Apians — as with alPay Applications —
was limited (in relevant part) to an assurancetti@tvork billed on thaPay Application had been
completed in accordance with the terms of @entract. 4 MVR does ngioint to any other
document that supports its contention that Hiifirmatively representeon Pay Application 41
and 42 that the Project was 70.8%d 71.8% complete or that Hiertified thatany percentages
that appeared in the Pay@lications were accurate.

Because 4 MVR has failed to produce evidestoawving that the representations regarding
percentage of work completed can be ascribétiltp4 MVR has failed to show a false statement

and 4 MVR’s misrepresentation claim fails. See,, 20 Atl. Ave. Corpv. Allied Waste Indus.,

Inc., 482 F. Supp. 2d 60, 93-94 (D. Mass. 2007p@ahg summary judgmemwhere the record

did not support a finding that there was a misgspntation); NPS, LLC v. Ambac Assur. Corp.,

706 F. Supp. 2d 162, 174-175 (D. Mass. 2010) (grgrgsummary judgment where there was no
misrepresentation because the alleged misrepreisentid not rise to théevel of an actionable

statement).
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b. The Percentages Were Not WithirHill's Actual Knowledge

Moreover, even if the representations regeygpercentage of workompleted could be
ascribed to Hill, the claim fails because (1¢ thercentages were mere estimates; and (2) the
percentages were not susceptible to Hill's knowledge because they were within Jacobsen’s
specialized expertise as the architect on theePtoj Courts have repeatedly held that “only

statements of fact are actionable in anysrepresentation action.”Rockland Trust Co. v.

Computer Associates Int’l, Inc., No. @v-11683-DPW, 2007 WI2746804, at *12 (D. Mass.

Aug. 31, 2007) (citation omitted). Opinions, esites and judgments are not actionable because

they are not susceptible attual knowledge._ See Powell v. Rasmussen, 355 Mass. 117, 118

(1969).

The process that was employedigiermine the estimate regagithe percentage of work
completed on the Project demonstrates thatp#reentage was an estimate. During his Rule
30(b)(6) deposition, Burns affirmed that percget of completion for the purposes of the Pay
Applications were determinedrtiugh a “reasonableness standatdill’'s RA, Tab 2, Burn’s Dep.
at 102:13-103:22 and 186:23-187:4, September 10, 2015. Burns outlined that the process
involved, inter alia, familiarizing oneself with the plarend written specifications, determining
the work that was required, collecting informatioom “Mr. Hill's company” and then making
an estimate of the percentage of the work comghlelg. Leinbach described the estimates of the
percentages of completion asdyfiamic process” and “not an exactence.” Hill's RA, Tab 16,
Leinbach’s Dep. at 85:12-86:2, Seff, 2015. Thus, it is clearahthe percentages in the Pay
Applications were estimates. Such estimates ca®roe as the basis of a misrepresentation claim

against Hill. See, e.q., Rockland Trust Co. virfpater Associates Int’l, Inc., No. 95-cv-11683-

DPW, 2007 WL 2746804, at *13 (DMass. Aug. 31, 2007) (rejectimmisrepresentation claim

where the alleged misrepresentation was a mattepafion, or at least guestion of degree” and
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the plaintiff had “ample opportunity . . . to make own judgment” regarding the subject matter
of the alleged misrepresentation).

Moreover, these estimates were uniquely wwithe knowledge of Jacobsen because they
drew upon Jacobsen’s expertise asiamitect. While Burns statelliring his deposition that “the
general contractor[]” made initia¢presentations, Burns also stated that Jacobsen, as the architect,
did more than “opin[e]” as to the percentage of work that was completed. Hill's RA, Tab 2, Burn’s
Dep. at 103:21-104:22, September 2015. Burns expected Jacobsasan architect, “to use a
level of industry care that an architect wouldtoamarily use to review sh an assertion by the
general contractor.”_Id. at 186:23-187:4. In certifying the statement regarding the percentage of
work completed, Jacobsen drew upon site vighistographs, an assessment of the Project’s plans
and written specifications, further information it sought from Hill as needed, and combined those
considerations with “a level ohdustry care that an architecowd customarily use to review.”

Id.; D. 239 | 219; D. ZBY 219. Thus, Jacobsdrew upon its architectak experience to make
the final determination on the percentage of wdpk 239 1 311; D. 283 § 311. In the end, it was
Jacobsen that “evaluated and certified the resdeness of the percentages of completion.” D.
239 1 311; D. 283 1 311.

Thus, 4 MVR’s claim fails because it cant@ reasonably inferred that Hill could have
known that the final estimate that was certifiedlagobsen as an architecture was patently false.

The final estimates reflected an expertise iniggcture that Hill lacked See, e.g., Cummings v.

HPG Int'l, Inc., 244 F.3d 16, 25 (1st Cir. 2001)ggting summary judgment where the plaintiff

failed to produce any evidence that defendantccbal’e known that the alleged misrepresentation

13 Relatedly, this representation concerning percentage of work completed which 4 MVR had the
ability to confirm itself is noactionable._See Fernandes wdRgue, 38 Mass. App. Ct. 926, 928
(1995) (granting summary judgment and explainireg fhatement regarding estimate of land area
was not actionable where buyer had abtlityneasure the area for himself).
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was false when made); Robert E. Ricciardelligéa Serv., Inc. v. Home Depot U.S.A., Inc., 679

F. Supp. 2d 192, 210 (D. Mass. 2010) (granfingimary judgment where the nonmoving party
offered “no evidence that [the moving parkylew or should have known that the statement was

false”); Lawton v. Dracousis, 14 Mass. App. @64, 170 (1982) (rejecting misrepresentation

claim becauseinter alia, there was no evidence that speakad knowledge of falsity of
statements). For all of these reasons, 4 M/RVo misrepresentation claims that turn upon
representations regéing the percentages of vkocompleted fail.

c. The Contract Did Not Expressly Bar the Billing of Cost Overruns

To the extent that 4 MVR’s cost overrursated claim is instead premised upon the
allegation that Hill's mere inclusion of costerruns on Pay Applications 41 and 42 constituted
an intentional misrepresentation, D. 253 at 17, the claim still fails. 4 MVR charges that Hill knew,
based upon the Contract terms and express coroatigris from Jacobsen, that Hill Construction
could not bill for “material and labor [cost] avens” against budget line items. Id. at 16-17. 4
MVR further charges that Hill nonetheless included cost overruns on Pay Application 41 and 42
for Silverio Tile’'s work and sdill's certification that the work being billed was performed in
accordance with the Contract constituted a misrepresentatidnat 17. 4 MVR fails, however,
to point to a contractual provision prohibitingllFConstruction from including cost overruns on
Pay Applications. Instead, ti@ontract was a fixed price coatt of $22,751,741 and that amount
was spread over eighty-one categories of vimaged upon estimates. Hill's RA, Tab 12, Ex. 9,
AlA Doc. A101-2207, Expense Budget dated Feb. 19, 2010, HILL 000015-000016. As they

appear on the face of the Contract, the categamf work contain no language excluding cost

4 Importantly then 4 MVR is not alleging thtite work related to the cost overruns was not
completed. D. 254 1 269-284. Instead, 4 MVR contends that Hill Construction was not permitted
to bill for cost overruns even if the work givingeito the cost overruns has been completed. Id.
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overruns. _ld. To the contrary, asfixed price contractHill Construction was to be paid a set
amount regardless of whether the cost of completing the Project ultimately fell below or above the
pre-determined amount. Hill's RA, Tab 1%. 9, AIA Doc. A101-2207 § 4.1, HILL 000005; 4
MVR’s RA, Tab 8, AIA Doc. A101-2207 § 4.1. SinkllI's certification was tlat the work billed
was completed in accordance with the Contradttae Contract does notessly prohibit billing
for cost overruns, 4 MVR’s misrepresentation claim fails.

The conclusion that the Contratiti not bar billing for oveun costs is further supported
by 4 MVR’s assertion that a ceetion on Pay Application 40 arsatements in emails should
have alerted Hill to the impermissibility ofllong cost overruns. 4 MR asserts that “[a]fter
adjustments were made on Payphpation 40 for improperly lied labor and material cost
overruns, Hill either knew or should have known tH#itConstruction coulaot bill for labor and
material cost overruns to budgeted line itémB. 254 § 273; 4 MVR’s RA, Tab 67, Ex. 161,
Burn’s Nov. 10, 2011 Email, 4 MVR 0044268. In adufti4 MVR asserts théftlhis was also
expressly communicated” in a November 10, 2@idail from Leinbach to Hill Construction
representatives; in the email,ibbach wrote that “material & bor overruns cannot be billed on
the pay applications.” D. 254 § 274; Hill's RA, Tab 67, Ex. 161, Leinbach’s Nov. 20, 2011 Email,
4 MVR 0044268. Even if these statements proéditlill Construction from billing for cost
overruns moving forward, that requirement arfseen communications outside of the Contract
and so the requirement was not incorporated Hitts certification that the work billed was
performed in accordance with the Contract. Hasfahese reasons, Hill’s certification on the Pay

Applications does not support a misrepreation claim for billing cost overruris.

15 At most, 4 MVR'’s allegationsegarding cost overruns amosrib a good faith dispute over
billing. Where a “defendant's good-faith interpreiatof its contractual digations differs from
the plaintiff's, the defendant lacks the intent to dezéhat is a requisite of fraud cases.” Levinson
v. PSCC Servs., Inc., No. 3:09-cv-00269ERR010 WL 5477250, at *10 (D. Conn. Dec. 29,
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2. Neither Party Is Entitled to Summary Judgment on 4 MVR’s
Misrepresentation Claim Related to Retainage Reduction

4 MVR alleges that Hill's re@sentation on Pay Appations that “allamounts have been
paid by the Contractor for Work for which preus Certificates for Payment were issued and
payments received from the Owner” was an ititgral misrepresentation because Hill had been
paid a reduction in retainage from 10% to 4%"“fme Item 42 (‘Tile & Tile Floors’),” change
order 003 and “line Item #33 (‘Cabinet Hardwgreand Hill Constructon had not paid the
subcontractors their share of tmatluction. D. 253 at5-16. In response, Hicontends that 4
MVR'’s claim fails because (1) there is no evidethat the misrepresentation was intentional; and
(2) 4 MVR did not pay the full amount Hill @struction requested on Pay Application 39 and
instead 4 MVR withheld $ 47,250. D. 277 at 19-20ll does not dispute that Hill Construction
requested and received a retainage reduction fi@¥h to 4% on the two line items and that Hill
Construction failed to pay the subcontractoesrtiborresponding retainage reduction. D. 277 at
19-20.

Pursuant to the Contract, the retainage opexateaasliding scale: as substantial portions
of the Project were completed, the percentage ettntract value held iretainage decreased.

More specifically, Hill Construction was pertted to have the retainage amount reduced from

2010); O’ Connor v. Merrimack Mut. Fire In€0., 73 Mass. App. Ct. 205, 213 (2008) (granting
summary judgment on intentional misrepreseoatiaim based upon differing interpretations of
a fire insurance policy); Whaley v. Au@ub Ins. Ass’'n, 891 F. Supp. 1237, 1240 (E.D. Mich.
1995), aff'd, 129 F.3d 1266 (6th Cir. 1997) (statingtttjt]his court cannbfind any evidence of

. an intentional scheme tofidaud . . . [where] the pleadingls@v that this case presents nothing
more than a good faith dispute @show a state statute should ingerpreted”);_see Arthur D.
Little, Inc. v. Dooyang Corp., 147 F.3d 47, 55 (@8t 1998) (explaining that “a good faith dispute
over billing . . . is an insuffieint basis for 93A liability”).
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10% to 4% whenever a category of work set fantthe schedule of valuegas 90% completed.
Section 5.1.8 of the @tract provides:
When the Architect determines that any category of the Work set forth in the Schedule of
Values is ninety percent (90%) completaatordance with the Contract Documents, then
at the request of the Contract(i) sixty percent(60%) of the retainage held for such
category of the Work pursuant to Secti@n.6.1 and 5.1.6.2 above shall be released, and
(i) future retainage for such category of theM/pursuant to said sections shall be reduced
to four percent (4%).
Hil's RA, Tab 12, Ex. 9, HILL 000009, AIA Docuent A101-2007 § 5.1.8; 4 MVR’s RA, Tab
8, Ex. 9, HILL 000009, AIA Document A101-2007 § 5.1.8. When the retainage was reduced and
Hill Construction received the corresponding increase in the payment amount, Hill Construction
was obligated to pay the subcontractors their share of the increased payment before submitting

another Pay Application. Sian 9.6.2 of the General Conditionthe Contract provides:

The Contractor shall not viihold from any Subcontractormeg due the Subcontractor for
completed Work for which the Owner has paid.

Hill's RA, Tab 12, Ex. 9, HILL 000211, AIA Docunmt A101-2007 § 9.6.2; 4 MVR’s RA, Tab 8,
Ex. 9, HILL 000211, AIA Document A101-2007 ®6.2. Moreover, Hill certified on Pay
Applications that “all amounts ke been paid by the Contractor for Work for which previous
Certificates for Payment were issued and paymeatsived from the Owner, and that the current
payment herein [was] now dueSee e.g., D. 82 § 3B, 251 at 18-19; D255  44; D. 253 at 13
Thus, before Hill Construction could be paid for another Pay Application, Hill had to (and did)
represent that the last payment 4 MVR madeHill had been pperly distributed to
subcontractors.

On Pay Application 39, Hill requisitioned foreduction in the retainage from 10% to 4%
— effectively representing that the percentafp@ork completed on line item #42 exceeded 90%.

4 MVR’s RA, Tab 58, AIA Doc. G702-1992, Paypplication #39 dated October 14, 2011, HILL

44



008303. While the request for reduction is undiegutto establish a aim for intentional
misrepresentation, 4 MVR must also demonstrad¢ khil's representatiorthat it had paid the
subcontractors the amount they were due from the retainage reduction was false. 4 MVR has failed
to do so. Even though Hill has not disputed that Hill Construction failed to pay the subcontractors
their share of the redad retainage, D. 277 at 19, it renginue that on a summary judgment
motion the moving party bears the burden of praayevidence to support its claim. See Bartus

v. United States, 930 F. Supp. 679, 680 (D. Mass. 1996) (stating thatfip)ieg party bears the

burden of producing affirmative evidence, or pimig to a lack of evidence, showing that no
genuine issue of material faekists”). 4 MVR has not pointed any evidence in the record
conclusively establishing thete subcontractors were not p&idStill, based upon the substantial
evidence regarding Hill Construction’s insolegnat the time, D. 256, the fact that Hill
Construction’s Bank Loan was in default, D. 2&86d the fact that Hill Construction ultimately
reported to 4 MVR that it lackeslfficient funds to complete ¢éhProject, D. 283 § 374, D. 81-2,
D. 81-3, a reasonable factfinder could infer that Hill Construction failed to pay the subcontractor
their share of the retainage reduotioAccordingly, there exists a genuine issue of material fact
regarding whether Hill Construction failed to pay the subcontractors as Hill represented Hill
Construction had done.

Finally, Hill's argument that 4 MVR’s clai fails because 4 MVR did not make full

payment on Pay Application 39, D. 277 at 20, doatsentitle him to summary judgment. Hill

6 In its summary judgment motion, 4 MVR @itéo no source for itssaertion that “Hill's
statements and representations were false ag¢hapd to retainage on line Item #42 (“Tile &
Tile Floors™); Change Order 003; and line ItéB8 (“Cabinet Hardware”) because while Hill had
billed and been paid a reduction in retainage fld®o to 4% on these items, it had not paid the
subcontractors and suppliers theorresponding retainage andvae paid them the retainage
reduction.” D. 253 at 16. In iteply brief, 4 MVR merely emphasas that Hill dd not deny that

it had requested the retainage reduction and nottpaigubcontractors theshare. D 301 at 16.
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points to no provision in the Contract allowiHgjl to withhold payments due to subcontractors
simply because liquidated damages were assesg@dst Hill Construction. For all of these

reasons, neither party is entitledsummary judgment on this alai See, e.g., Arroyo-Perez v.

Demir Grp. Int'l, 762 F. Supp. 2d 374, 385 (D.P®11) (denying both parties’ motions for

summary judgment where the Court could not Ikes@an element of the claim because neither
party proffered sufficient evidence).
3. Hill Is Entitled to Summary Judgment on 4 MVR’s Misrepresentation
Claim Related to Incorporation of the Contract's Terms into the
Subcontracts

4 MVR moves for summary judgment on thisiclacontending that Hlis certification in
Pay Applications that “the Work covered by fhapplication for Payment has been completed
in accordance with the Contract Documents” tituted a misrepresentation because Hill failed
to incorporate the terms of the Contract into Igiinstruction’s subcontractd. 253 at 17-18.
Hill also moves for summary judgment on this claiin.234; D. 276. Hill argues that he is entitled
to summary judgment because Hill's certificatimm Pay Applications that work on the Project
was completed in accordance with the Contrachdidnclude a representation that the Contract
had been incorporated into the subcontracts. D. 277 at 22. The Court agrees with Hill.

As discussed, on each pay application submitiedMVR, Hill certified that “the Work
covered by [that] Application for Payment haeh completed in accordance with the Contract
Documents.” D. 251 at 18; @55 { 44; D. 253 at 13; D. 254 § 188. In the Contract, “Work” is
defined as “the construction asdrvices required by the Contr&micuments . . . and includes all
other labor, materials, equipment and serviceviged or to be provided by the Contractor to

fulfill the Contractor’s obligations.” Hils RA, Tab 11, Ex. 129, A Document A201-2007,

Article 1 § 1.1.3; 4 MVR’s RA, Tab 8, Ex. ®IA Document A201-2007, Article | § 1.1.3, HILL
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000189. “Contract Documents” are defined as the “Agreement, Conditions of the Contract
(General, Supplementary and other ConditioDsawings, Specifications, Addenda issued prior
to the execution of the coatt, [and] all other documentssted in the Agreement and
Modifications issued after executiontble contract Agreement.”_Id.

Hill's certification on Pay Applications th&tVork” was performed in accordance with the
Contract, therefore, referred the construction, services, laband materials provided by Hill
Construction and ensured thag¢ tonstruction work was completed in accordance with documents
such as the design plans and dpstion. 4 MVR poins to no contractual language that supports
4 MVR’s assertion that the terntd the subcontracts fall withithe contractual definition of
“Work.” 4 MVR notes that there is a provisiontime Contract requiring &t Hill Construction
execute written agreements with its subcontradiwat incorporate the terms of the Conttact.
MVR’s RA, Tab 8, Ex. 9, HILL 000203, AIA DocumeAt101-2007 § 5.3; Hill's RA, Tab 12, Ex.

9, AIA Document A101-2007 § 5.3, HILL 000203. MVR fails, however, to show that a
statement regarding compliance or noncomplianite this provision wasontained in Hill's
certification on Paypplications.

Because Hill's representatioratithe Work was completed @acordance with the Contract

documents did not include a representation thestibcontracts contained certain terms, 4 MVR’s

misrepresentation claim fait8. See, e.g., Amorim Holding Financeria, S.G.P.S., S.A. v. C.P.

17 The Contract provide§bly appropriate written agreemetiie Contractor shall require each
Subcontractor, to the extent of the Work to be performed by the Sudctoniito be bound to the
Contractor by terms of the Contract Documeats] to assume toward the Contractor all the
obligations and responsibilities. . which the Contractor ...assumes towards the Owner and
Architect.” 4 MVR’s RA, Td 8, Ex. 9, AIA 201-2009 § 5.3.1, HILL 000203.

18 Here, again, the Court notes that to the extent that 4 MVR charges that Hill, in good faith,
misinterpreted its obligation under the Contracintmrporate the terms of the Contract into the
subcontractor, a misrepresentation claim onghatnd fails._See, e.qg., Levinson v. PSCC Servs.,
Inc., No. 3:09-cv-00269-PCD, 2010 WL 54772%t *10 (D. Conn. Dec. 29, 2010).
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Baker & Co., 53 F. Supp. 3d 279, 297-98 (D. M264.4) (concluding thahe misrepresentation
claim regarding a particular investment failechanatter of law because the record was devoid of
a misrepresentation regarding the investmefgcordingly, Hill's motion for summary judgment
on this claim is granted.

D. Motions for Summary Judgment on 4 MVR’s Mass. Gen. L. c. 93A Claims

Since 4 MVR has demonstrated that Hill misesgnted Hill Construction’s insolvency, 4
MVR has proven a claim that gives rise tousfiair or deceptive act for a claim under Mass. Gen.

L. c. 93A. Levings v. Forbes & Wallace, In8.Mass. App. Ct. 498, 504 (197@)tation omitted).

The defendant’s conduct must have “attain[ed] alleieascality that woul raise an eyebrow of

someone inured to the rough and tumble of thedaad commerce.” Levings v. Forbes & Wallace,

Inc., 8 Mass. App. Ct. at 504. Clommon law deceit is normallyascality’ enough” to constitute

an unfair and deceptive practice under Mass. Gen. 93A. Nickerson v. Matco Tools Corp.,

Div. of Jacobs Mfg. Co., 813 F.2d 529, 531 (1st €987) (citation omitted)); Winter Panel Corp.

v. Reichhold Chemicals, Inc., 823 F. Supp. 963, @9Mass. 1993) (citation omitted). Thus, “it

is clear that common law actiofw fraud and deceit are withindglcontemplation of an ‘unfair

act’ under the statute.” Datacomm Intedatnc. v. Computerworld, Inc., 396 Mass. 760, 778

(1986). 4 MVR’s Mass. Gen. L. 83A claims rise and fall witthe intentional misrepresentation

claims upon which they are based. See Macowvi&@hase Home Mortgage Corp., 40 Mass. App.

Ct. 755, 760 (1996).
Given the Court’s ruling aboutill's misrepresentation of the financial health of Hill
Construction in entering into a $22,751, 6dhstruction project, this@im may serve as the basis

of a Mass. Gen. L. c. 93A claim and this claim may proceed to trial.
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Conversely, because Hill has demonstratadlement to summary judgment on 4 MVR's
allegation that Hill misrepresead that Hill Construton had secured funaly and financing, Hill
is entitled to summary judgmeoih 4 MVR’s Mass. Gen. L. c. 93A chaiin so far as it is premised
upon this allegation. For the same reasonB,igientitled to summary judgment on 4 MVR’s
Mass. Gen. L. c. 93A claim in so far as itgeemised upon the allegation that Hill falsely
represented its acquisition ohéincing and the allegation thatllHalsely misrepresented on Pay
Applications that (1) the peentage of work completed on the Project; and (2) that Hill
Construction incorporated the termsloé Contract intahe subcontracts.

E. 4 MVR’s Motion for Judgment on Hill’ s Affirmative Defenses Is Denied

4 MVR also seeks summary judgment on certdiflill's affirmative defenses. D. 232;

253 at 19. 4 MVR does not offer substantiveefiong in support of its request for summary
judgment on Hill's affirmative defenses and dowx engage the factuatécord to support its
request for summary judgmend. 253 at 19-20. Instead, 4 MMiRcorporates by reference and
relies exclusively upon the briefing in a motion jisgment on the pleadings as to Hill's defenses
that 4 MVR filed on September 23, 2014. D. 138 Court denied this motion. D. 194.

To the extent that Hill has asserted witlive summary judgmertiriefing any of the
defenses that 4 MVR challengas to any claimsdalressed in this Memorandum and Order, the
Court has analyzed the merit of those defemse®ntext of its ruling on the pending motions.
Beyond that, the Court cannot assess the multiple defenses upon which 4 MVR now seeks

summary judgment. See United States v. Zam895 F.2d 1, 17 (1st Cir. 1990); Rivera-Gomez

v. de Castro, 843 F.2d 631, 635 (1st Cir. 1988).

VIl. Conclusion

For the foregoing reasons, the Court rules as follows:
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The various motions for leauo file reply briefs, D268; D. 275, are ALLOWED
nunc pro tunc and those briefs, D. 268-1 andZ¥5-1 were considered by the Court
in the resolution of the pending motions.

The motion for leave to file papers @xcess of page limit, D. 274, ALLOWED
nunc pro tunc.

The Court DENIES Hill's motion to strike new allegations. D. 262.

The Court DENIES Hill's motion to strike Schaedel’s affidavit. D. 249.

The Court DENIES Hill's motion to strike Schaedel’s second affidavit. D. 303.
The Court DENIES 4 MVR’s motion to ste Lovett’s affidavit. D. 288.

The Court DENIES as moot Hill's motion &trike Burn’s affidavit, except as to
paragraph 40 which the Cawoes not strike. D. 259.

The Court DENIES as moot 4 MVR’s motiongtiike Hill's affidavit. D. 295.

The Court DENIES in part and ALLOWi& part 4 MVR’s motion for summary
judgment, D. 232 and D. 240, in the following manner:

0 The Court ALLOWS 4 MVR’s motions fasummary judgment in so far as
they seek judgment on 4 MVR'’s claimatrHill falsely misrepresented Hill
Construction’s insolvency.

0 The Court DENIES 4 MVR’s motions feummary judgment in so far as
they seek judgment on 4 MVR’s claim thitl falsely represented that Hill
Construction had secutdinancing and funding.

0 The Court DENIES 4 MVR’s motions feeummary judgment in so far as
they seek judgment on 4 MVR’s alithat Hill's certification on Pay

Applications amounted to a misrepeatation because Hill failed to
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incorporate the terms of the Contraetween 4 MVR and Hill Construction
into Hill Construction’s subcordcts with the subcontractors.

0 The Court DENIES 4 MVR’s motions feeummary judgment in so far as
they seek judgment on 4 MVR’samin that Hill's certification on Pay
Applications amounted to a misrepeatation because Hill Construction
had not paid its subcontractors re&ge reductions in the manner required
by the Contract.

0 The Court DENIES 4 MVR’s motions feeummary judgment in so far as
they seek judgment on 4 MVR’s claintisat Hill's certification on Pay
Applications amounted to a misrepretdion because Hill falsely reported
the percentage of work completed on the Project.

0 The Court DENIES 4 MVR’s motions feeummary judgment in so far as
they seek dismissal of certain of Hill's affirmative defenses.

e The Court DENIES in part and ALLOW® part Hill's motion for summary
judgment, D. 234, and Hill's cross mai for summary judgment, D. 276, in the
following manner:

0 The Court DENIES Hill’'s motions for summary judgment in so far as they
seek judgment on 4 MVR'’s claim that Hill falsely misrepresented Hill
Construction’s insolvency.

0 The Court ALLOWS Hill’s motions for samary judgment in so far as they
seek judgment on 4 MVR'’s claim thatill falsely repreented that Hill

Construction had secutdinancing and funding.
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0 The Court ALLOWS Hill's motions fosummary judgment in so far as
they seek judgment on 4 MVR’samin that Hill's certification on Pay
Applications amounted to a misrepeatation because Hill failed to
incorporate the terms of the Contrhetween 4 MVR and Hill Construction
into Hill Construction’s subcordcts with the subcontractors.

0 The Court DENIES Hill’'s motions for summary judgment in so far as they
seek judgment on 4 MVR’s claim ah Hill's certification on Pay
Applications amounted to a misrepeatation because Hill Construction
had not paid its subcontractors re&ga reductions in the manner required
by the Contract.

0 The Court ALLOWS Hill’'s motions for samary judgment in so far as they
seek judgment on 4 MVR’'s claimthat Hill's certification on Pay
Applications amounted to a misrepretdion because Hill falsely reported
the percentage of work completed on the Project.

Accordingly, this case may proceed tmlton 4 MVR’s misepresentation claim
against Hill regarding only the retairmgeductions; and 4 MVR’s Chapter 93A claim
limited to Hill's misrepresemtion of Hill Construction’s solvency and the retainage
reductions. On or before September 27, 2@1BIVR and Hill shallindicate in a joint
statement, not to exceed five (5) pages inltethether they consent to a bench trial on
these claims, a proposed date for such triadofle the end of this year) and the expected
length of trial.

SoOrdered.

& Denise J. Casper
Lhited States District Judge
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