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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

HELDER BARBOSA,
Petitioner
V. Civil Action No. 12-10764-DJC

BRUCE GELB as Superintendent of
the Souza-Baranowski Correctional Center,

Respondent.
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MEMORANDUM AND ORDER

CASPER, J. August 6, 2014
l. Introduction

Petitioner Helder Barbosa (“Barbosa”) hdsd a petition for a writof habeas corpus
(“Petition”) pursuant to 28 U.S.C 8§ 2254 alleging that the state court denied him his Sixth
Amendment right to confrontation. D. Respondent Bruce Gelb opposes the Petition, arguing
that Barbosa has failed to show that the statetamdjudication of his eim was contrary to or
an unreasonable application dearly established federal laas determined by the Supreme
Court. For the reasons set forth beldlwe Court DENIES Barbosa’s Petition.
Il. Background

A. Factual and Procedural History

On November 15, 2004, a Suffolk County gramy judicted Barbosa with murder in the

first degree, armed assault wititent to murder, assault amattery with a dangerous weapon
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and unlawful firearm possessiorPet. at 1; S.A. at 3b. All of these charges related to the
shooting of Edward Serret and Geraldolit&cia on the night of October 6, 2004 in Roxbury,

Massachusetts. Commonwealth v. Barb@ds Mass. 773, 774 (2010). Serret died from his

injuries. Id.at 775. The prosecutiontheory of the case wasahBarbosa shot Serret and
Carbuccia because Carbuccia had witnessed Barbosa commit another muiater78d.

Shortly after the shooting, between 8:00 and 8:30 p.m., Boston Police officers
encountered Barbosa in the area of the shgotwhom the officers arrested after Barbosa
attempted to flee._Idat 776. After 9:00 p.m. that nighbetective Dennis Harris interviewed
Barbosa at police headquarterdeafreading Bdrosa his_Mirandawarnings. _Id.at 777.
Although Barbosa stated that he ran from dficers because he had a warrant for a motor
vehicle infraction, a search ofdlpolice database revedlthat there was n@arrant outstanding.

Id.

B. Relevant Proceedings in Superior Court

At trial, the prosecution introduced evidencatt@arbuccia had told investigators that he
had witnessed Barbosa fatally shaabther man in September 2004. dt778.

Julie Lynch, a criminalist for the Bast Police Department described DNA samples
taken from Barbosa’s left boand testified to the significancef Serret's inclusion as a
“possible source of the DNA.” Idat 779. She further testifldhat the DNA profile found on
Barbosa’s boot could be found in one in thiixe quadrillion Caucasies, one in fourteen
guadrillion African-Americans, and one in liadrillion South Eastern Hispanics. ld.ynch

also testified as to the press that DNA examiners use to test DNA samples, but did not

L All references to the record will be citedfalows: Barbosa’s Peton (“Pet.” or D. 1);
Barbosa’s Memorandum in Support of PetitidMem.” or D. 22); Barbosa’s Supplemental
Answer (“S.A.”); and Trial Transcripts (“Tr.”), submitted to the Court.
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personally participate in the testing process. atd782. Another examiner, Cheryl Delatore,
performed the DNA testing on the samples and gmexp a table showing the characteristics of
the DNA profiles, which Lynch used dog her direct examination. lét 781-82. Lynch did,
however, review Delatore’s work and signed Dai@’'s final report regarding the testing that
Delatore had performed. &t 782. Moreover, she used|&tere’s work to form her own
independent opinion about the nature of the resultsatld@81. A jury convicted Barbosa on all
charges._ldat 774 & n. 1.

C. Barbosa’'s Appeal to the Supreme Judicial Court

Barbosa timely appealed. S.A. at 13. dppeal, Barbosa argues that Lynch’s testimony
violated his Sixth Amendmentgiit to confrontation and:

that the trial judge erred in admittingvidence of (1) an earlier, uncharged

murder, allegedly committed by the defendant; (2) an out-of court statement by

Carbuccia and Serret that they had witnessed the earlier, uncharged murder; (3)

the defendant's unequivocal, post-Miranda denials of guilt; and (4) an autopsy

photograph depicting Serret's injuries. Fipathe defendant claims that the judge

did not adequately instruct the jury witkspect to (1) the limited permissible use

of the uncharged murder evidence, andti2)failure of the police to tape record

its postarrest inteogation of him.
Barbosa457 Mass. at 775. The Supreme Judic@ir€determined that Barbosa’s confrontation
rights were not violated by ¢hadmission of Lynch’s opinion, butere violated by Lynch’s
testimony as to Delatore’s findings and opmiand the admission of a table prepared by
Delatore showing the DNA characteristics of the four testadples._Idat 786. However, the
court found that this was not a resile error because Barbosa dut preserve this objection at
trial and in light of the other “overwhaing” evidence against Barbosa. lak 792-93. In
addition, the court found that theal judge did not err by aditing Carbuccia’s testimony about
Barbosa’s prior alleged murdand an autopsphotograph. _Idat 793, 801. The Supreme

Judicial Court held that the trial court corredihgtructed the jury regarding the limited use of



the uncharged murder evidence, but erred imgianly one part of an instruction pertaining to
the alleged recording of Barbosanterrogation, but that therer was not prejudicial.__ldat

795-96. Finally, the Supreme Judiciab @t held that Barbosa’s post-Mirandanials of guilt

should have been excluded but that this errordwiias not objected to atal) did not create a
substantial likelihood of a nearriage of justice. lcat 800.
[1I. Discussion

A. Standard of Review

Pursuant to the Antiterrorism and Effeeiideath Penalty Act of 1996 (“AEDPA”), this
Court reviews Barbosa’s applicatidor a writ of habeas corpue determine if the state-court
adjudication “resulted in a deasi that was contrary to, or inw@d an unreasonable application
of, clearly established federal law, as determimgthe Supreme Court of the United States.” 28

U.S.C. § 2254(d)(1); Clarke v. SpencéB2 F.3d 135, 140 (1st Cir0@9). This standard is

“difficult to meet’ because the purpose of [thatste] is to ensure that federal habeas relief
functions as a ‘guard against extreme malfunctiortke state criminal justice systems,” and not

as a means of error correction.”_Greene v. FisheilU.S. _, 132 S. Ct. 38, 43 (2011) (internal

citations omitted).

A state court decision is “contrary to” cibaestablished Supreme Court precedent where
“the state court applies a rulkat contradicts the governingwaset forth in [Supreme Court]
cases” or where “the state couonéronts a set of facts that aretevaally indisthguishable from

a [Supreme Court] decision andveetheless arrives at a resulffeient from [Supreme Court]

precedent.” _Williams v. Taylob29 U.S. 362, 405 (2000). Aast court decision involves an
“unreasonable application” of Supreme Courqgadent “if the state cauidentifies the correct

governing legal rule from [theupreme] Court’s cases but unreasonably applies it to the facts of



the particular state prisoner’s case.” a407;_seé¢’Abbe v. DiPaolg 311 F.3d 93, 96 (1st Cir.

2002); McCambridge v. HalB03 F.3d 24, 36-37 (1st Cir. 2002). Because the statute “uses the

word ‘unreasonable,” as opposed to ‘erroneous’ or ‘incorrect, a statd’s application of
federal law must go beyond simple error totifysissuance of the writ of habeas corpus.”

Morgan v. Dickhayt677 F.3d 39, 46 (1st Cir. 2012) (citing Willian&29 U.S. at 411).

B. The Superior Court’'s Admission of Lynch’s Testimony Does Not Warramt
Habeas Relief

1 Admission of Lynch’s Expert Opinion Did Not Violate Clearly Established
Federal Law

Barbosa argues that the admission of Lys@Xpert opinion that Serret was a possible
source of the DNA that police recovered fronriiBsa’s boot was a violation of his right to
confrontation. “Under section 22%4(1), only Supreme Court precad in effect at the time of
the state court adjudication on theerits counts as ‘clearly estehed Federal law.” _Nardi v.
Pepe 662 F.3d 107, 110 (1st CR011) (quoting Greend 32 S. Ct. at 43-44)At the time of the
Supreme Judicial Court’'s deasi, the pertinent cases regardthg Confrontation Clause were

Crawford v. Washingtgn541 U.S. 36 (2004), and Msdez-Diaz v. Massachuset&b7 U.S.

305 (2009). Barbosa’s relian@a Bullcoming v. New Mexico  U.S. |, 131 S. Ct. 2705

(2011), and Williams v. lllinois ~ U.S. _, 132 S. Ct. 2221 (2012), is therefore inapposite,

because the Supreme Judicial Court affirBadbosa’s convictions on September 7, 2010, prior
to the Supreme Court’s ruling in either case. Tayk#19 U.S. at 412 (“clearly established
federal law” only “refers to #h holdings, as opposed to the dicta, of the [Supreme] Court’s
decisions as of the time of thelevant state-court decision”).

In Crawford the Supreme Court held that “[w]haesstimonial statements are at issue,

the only indicium of reliabilitysufficient to satisfy constituti@l demands is one the Constitution



actually prescribes: confrontation,” Crawfpffll U.S. at 68-69. The Crawfocdurt did not
provide a “comprehensive definition” of “t@sionial,” but acknowledged that the term “applies
at a minimum to prior testimony at a prelimindrgaring, before a grandry, or at a former
trial; and to police interrogations.” laét 68. The Supreme Courttéa extended Crawfortb
apply to affidavits prepared in state laborasrithat attest to the nature and quantity of

controlled substances. Melendez-Diag7 U.S. at 311.

In Nardi, the First Circuit was faced with a question similar to that which faces this
Court. In that case, the Supreme Judicial Cbetd that a doctor’'s amon in reliance on an
autopsy report was not in vigian of the Confrontation Clausbecause the doctor provided his
own opinion, which rested on “traditional and pessible sources of expert knowledge” and the
defense was free to cross examine hiooud the foundation of that opinion. Nar862 F.3d at

109 (citing_Commonwealth v. Nardi52 Mass. 379, 388-89 (2008)). eThirst Circuit, applying

Crawford (Melendez-Diazwas decided after the SJC's decision_in NArdgreed with the

Supreme Judicial Court hat forensic laboratogports were not clearly testimonial under the

operative law._Nardi662 F.3d at 112. Moreover, the First Circuit went on to conclude that even

if the reports were testimonial, it would be “unclear whether . . . the admissibility of in-court
expert testimony that relied in some measure on such a report would be affected. In such a case,
a witness exists who can be cross-examined; and a long tradition exists of allowing experts to

rely on hearsay where it is commpractice in the prefssion to rely upon sh evidence.”_lId.

%In Nardi, the First Circuit concluded that “Melendez-Diazd Bullcomingwere decided
afterthe SJC acted in this case, and_the Crawdi@eision predating SJC review did not ‘clearly
establish’ that forensic laboratory reports wergdzhas testimonial. . .That close decisions in
the later Supreme Court cases extended Crawéoreew situations hardly shows the outcomes
were clearly preordained.” Nardi62 F.3d at 112.
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(citation omitted). Ultimately, theourt relied on the fact that Crawfordid not “clearly
establish” the testimonial natuoé forensic reports. Id.

As an initial matter, and as in Naréederal law at the time had not “clearly established”
a rule that compels a owvary outcome under theo@frontation Clause at the time of the SJC’s
decision in this case. Under these circunt#anthe court cannot say that the state court
“unreasonably appliedederal law._Taylqr529 U.S. at 407.

More importantly, this Court agrees with the First Circuit in Nardnd the Supreme

Judicial Court’s decision here that thereswenthing improper abowtdmission of Lynch’s own
expert opinion itself, evens it relied upon work product fronm@ther chemist. Courts in this

district have found that fr to llliniois v. Williams, a case after the Supreme Judicial Court

decided the appeal in this casee Supreme Court had not comset “the extent to which an

expert can rely on such out-of-court staents.” _United States v. de la Criw. 01-10118-JLT,

2012 WL 769761, at *11 (D. Mass. Feb. 21, 20E)ort and recommendation adoptsid, 01-

10118-JLT, 2012 WL 773617 (D. Mass. Mar. 5, 20@&nying motion to vacate pursuant to 28

U.S.C.§ 2255); see algdensley v. RodenNo. 10-12133-RWZ, 2013VL 22081, at *5 (D.

Mass. Jan. 2, 2013) (finding thedmission of expert’sestimony based on autopsy report did not

violate clearly established federal lagven in consideration of Melendez-Djazn light of the

foregoing, this Court concludes that the admissibbynch’s own experbpinion did not violate
clearly established law.
1. Reference to Delatore’s Opinion atlte Table Does Not Require Reversal
Barbosa next argues that any referencBdtatore’s opinion during Lynch’s testimony
and the admission of a table prepared by Detashowing the characteristics of the DNA

profiles recovered from Bbosa's boot and Serret's DNA pilef violated his right to



confrontation. D. 22 at 40. €hSupreme Judicial Court condkd that Barbosa's right to
confrontation was violated when the Superior Court admitted the Delatore’s table and reference

to her opinion during Liych’s testimony._Barbosd57 Mass. at 786.

Even the SJC’s conclusion that the asBiun of the table and opinion of Delatore
violated Barbosa’s right of omfrontation, such admission diot have a “substantial and
injurious effect” on Barbass trial. Fry v. Pliler 551 U.S. 112, 120 (2007) (holding that a
federal habeas court must evaluate the prejudidiaience of constitutionatrror in a state court
criminal trial under the “subst@ial and injurious effect” statard describedn Brecht v.
Abrahamson507 U.S. 619 (1967)). This standardrnisre forgiving than the “harmless beyond
a reasonable doubt” standard. &i.116. There was no substahtind injurious error where
references to inadmissible evidence werenglative of admissible evidence and there is

overwhelming evidence of guilt. Brown v. Redno&87 F.3d 761, 762 (7th Cir. 2011); Moses

v. Payne 555 F.3d 742, 755 (9th Cir. 2009).

Here, admission of Delatore’s table andnagn was cumulative of Lynch’s properly
admitted expert testimony. The chart and reference to Delatore’s opinion corroborated Lynch’s
independent opinion that Serreas a possible source of tB&A found and introduced against
Barbosa. In addition, the Commonwealth adinced the DNA evidence to demonstrate that
Barbosa was nearby the scene of the muriilee Commonwealth, however, established this fact
in other ways, namely through Carbuccia’s testisnthat Barbosa had shot him (even if he had
initially denied during the investigion that he could &htify the shooter)the fact that police
discovered Barbosa near the scene shortly #fte shooting and evidence of consciousness of

guilt (namely, Barbosa’s flight from police aftdéis encounter with them shortly after the



shooting). Accordingly, the Couconcludes that the admissionsafch evidence did not have a
substantial and injurious effect timle outcome of Barbosa’s trial.
V. Conclusion

For the foregoing reasons, the Court DENIB&bosa’s petition foa writ of habeas
corpus, D. 1.

So Ordered.

&/ Denise J. Casper
Lhited States District Judge




