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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MATTHEW GIORGIO and
COLIN TRAVER,

Plaintiffs,
Civil Action No. 12-11171-TS

V.

STEVEN DUXBURY,

N e N N N N N N N

Defendant

ORDER ON FEEAND INTEREST

July 25, 2016
SOROKIN, J.

Pursuant to 42 U.S.C. § 1988 and Rule 54 of the Federal Rules of Civil Procedure,
Plaintiffs seek attorneys’ fees and costghe amount of $201,981.00, plus post-judgment
interest! Doc. 215 Plaintiffs also move for prpidgment interest. Doc. 214. For the following
reasongPlaintiffs’ Renewed Motion for Attorneys’ Fees and Costs, Doc. 2148, i©WED IN
PART. Plaintiffs’ Motion for Prejudgment Interest, Doc. 214, is DENIED.

l. Background
Plaintiffs won this case at tridl. The view of the facts that prevailed vindicated a

substantial constitutional interestthe right of an incarcerated inmatepractice his religion and

1 Specifically,Plaintiffs ask for 486 hours at the rate of $400 per hour for Attorney McCormick,

I, and 20 hours at the rate of $275 for Attorney Maitland, for a total of $199,900, plus $2,081 in
Ccosts.

2 For purposes of this motion, familiarity with the record is assumed.
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to do so free from the threat of the imposition of burdens or punishment for doifidnabthe
jury found in favor of Plaintiffs is unsurprising. Among other pointairféffs’ testimony and
the evidence plainly established th@f Plaintiffs requested in writing the ability to smudge; (2)
Plaintiffs later filed grievancesegking the right temudge; (3) smudigg is a permittd and
recognized religioupracticeunder DOC rules as well as a matter of federasttutional law;
(4) Defendanpossessedutnever provided the smudging materials to Plaintdfsg (5) no
DOC official (i.e., neither defendant nor anyone eleegr informed Plaintiffs of the
unidentified, unmarked, batpparentlydesignated location for smudginghe jury awarded
$50,001.00 in favor of Mr. Giorgio and $50,000.00 in favor of Mr. Traver, for compensatory
damages an$i500,000.00 as punitive damages to be shared by Mr. Giorgio and Mr. Tirager.
Court entered Judgmeint theseamounts. Doc. 111. Thereafter, and subsequehetbling of
additional motions and mediation, the parties requkstatthe Court vacate that part of the
judgment awarding punitive damages ($500,000), Doc. 208, which the Court did. Accordingly,
an Amended Judgment was entered on March 23, 2016. Doc. 209. Now before the Court is
Plaintiffs’ renewedMViotion for Attorneys’Fees, as well as Plaintiffs’ Motion Awarding Pre
Judgment Interest. Docs. 21 and 215.

As a threshold matter, the Court notes that Defendant has not opipeded request.
TheDepartment of CorrectioffDOC”) is not a party to this litigatioandhas not sought to
intervene, but has filed an opposition. Doc. 219. Although DOC is gadwy-n all respects, the

Court has reviewed DOC'’s opposition. The Cdwasundertaken its own independeatiew of

3 There was another view of the facts, a view advanced at some points throughosethig ca
the defense. Under this view of the factgjimiffs failure to engage in the religious rite at issue
in this case- smudgng -- arose from the Plaintiffown failures to follow up on their request to
smudge. Te jury rejected this view.



the fee request to ensure it is “reasondlaheluding consideration of the “lodestar method,

Matalon v. Hynnes, 806 F.3d 627, 638 (1st Cir. 2015).

Il. PertinentConsiderations

The Courtfinds the following pertinent as it relates to the instant motion.
First, Plaintiffs are not entitled to ppedgment interest where they did not submit the

question of prguadgment interest to the jur@ordero v. De Jesudendez 922 F.2d 11, 14 (1st

Cir. 1990) (“The substantive obstacle to an award of prejudgment interest is insainh@unt
Plaintiffs did not, in either trial, request that the question of prejudgment intersgbmitted to
the jury; nor did they ask for a jury instruction on)it.

Second Plaintiffs request $45,541.00 in attorney fees and costs incurred up to entry of
the original judgment in this cadBoc. 215 at 2. fie time records submitted by counsel in this
casealbeit abit spase arenonetheless sufficient to support tieguestsn terms of allowing the
Court to analyze theeasonableness of thee request

Third, the rate for counsel is determined by reference to the rates “prgvaithe
community for similar services by lawyers of reasonably comparableesiplerience and

reputation.” _Blum v. Stenson, 465S. 886, 896 (1984)TorresRiverav. O'Neill-Cance] 524

F.3d 331, 336 (1st Cir. 2008). Counsel has supported his application with affidavits from two
attorneys, a detailed affidavit from an attorney experienced in defendihggins cases and a
brief affidavit from a plaintiffs’ attorney stating that theurly rateof $400is acceptale given

the experience and level of skill demonstrated by Plaintiffs’ counselg ¢his Court’s decision

in Matalon 806 F.3d at 638 ($400 an hour approved). The Court finds that the appnaiaase

$350 per hourThe Court recognizes it awardethigher rate in Matalgrhoweverthat case

presented legal and factual issues of substantially greater compthexitthe instant case



Nothing about the Court’s determination reflects adversely on Plaintiff's cowhsditigated
the case vigorously but with focus, skill and parsimaspecially at the trial.

Fourth, in preparation for the filing of the Complaint, the time records submitted show an
entry which states: “Legal Research Relative To Civil Rights Actions andityadidCauses of
Action Regarding Native American Religious Services v. Security Concerqae&s etc.” Doc.
2152. This same entry was listéal eleven different days, for a total of 42.5 hodiise entries
arerepetitive and do nothing to inform the Court of the specific nature of the researehdfor
this amount of research order to daft a complainbn a relatively narrow issue. Moreover, the
need to research at this stage of the litigatiat Isast partlyo ensurdghat the claimgsif
brought, would be able twithstand a motion to dismisBefendants brought a Motion to
Dismissand counsel spent an additional 26 hours phegaheopposition. The Court dismissed
four out of the six named defendants. These hours (42.5 and 26), which both related to the
sufficiency of the Complaingre excessivgiven the level of success of Defendants’ mation
light of the foregoing consideratiorsteduction of 3%6 (22.61 hourkis appropriateSee

Andrade v. Jamestown Housing Auth., 82 F.3d 1179, 1191 (1st Cir. 1996) (reduction of lodestar

based on level of succes$hus, counsel should be awarded for 45.89 hours and not for the 68.5
hours requested (a reduction of 22.61 hours). Finally, counsel spent 3.5 hours amending the
Complaint to add a Religious Land Use and Institutionalized Persons Act (“RUJ&RIm that
failed as a ma&gr of law at the summary judgment sta§eeDoc. 215-2 at 5This anount
should not be compensated.

Fifth, onsummary judgment, the Court rejected Plaintiffs’ claims as they related to
“prayer feathers,” “offsite powwows,” and “sweat lodge ceremonies,” as well as their claim for

violation of RLUIPA. Doc. 90.The remaining claim relatezhly to Plaintiffs’ denialof their



right to smudge. The Couttendenied Plaintiffs’ Cross Motion for Summary Judgment, which
related only to the smudging issue, finding that the issue presented disputed i$scieort.
90. The time records reflect that counsel spent 62 hours in connection with work on theysummar
judgment motions. Doc. 21%at 810. Most of counsel’summary judgment briefing was
unsuccessful. Thus the Court finds that a 50% reductitre 62 hourslaimedis appropiate.
SeeAndrade, 82 F.3dt1191. Accordingly, Plaintiffs may recover f&1 hourgather than the
62 hours requested in connection with the motions for summary judgment (a reduction of 31
hours).

Sixth, the Court considers the issue of coussililure to distinguish between core and

non-core work. This distinction is not required under the EageMatalon 806 F.3dat 638, and

it is neither necessary nor reasonable in this case. The administrativecar@everk was

fairly limited as this was nat“paper” case involving large amounts of non-core work. And,

Plaintiffs counsel represents that he excludatrely from his fee request “time spent on

telephone call$ Doc. 2154 at 4 and included “little to no administrative work.” Doc. 223 at 4.
Sevenththere were substantial peatrdict motions filed by the Defendalpcs.128

and 154, work for which Plaintiffs seek $56,440 (i.e., 141.1 hours at the praptsed $00

per hour).Doc. 215-3 at 5.At first blush, this amounmhight seenexcessive in relation to the

amount of fees up to and through the verdict. However, the record demonstrates taatiglbst

work was required in response to significant issaesed in thddefendant’s initiapostverdict

motion, and his supplemental pagtrdict motion(raising different issues and filed by different

counsel), which includedhallengs based upoassertegury misconduct, qualified immunity,

and remittitur Notably, the supplemental postrdict motion Doc. 154was necessafyecause

DOC legal counse{provided to the Defendantyithdrew fromthe case citinghe appearance of



a conflict of interestDoc. 151.Thisin turn raisedignificantissuesor new counsehs to

whether the Defendant was represented faity which Plaintiffs were required to respood

risk having the judgment vacatddnder these circumstancéds expected thatounsel would
spend considerable time and effort opposingwesets of posterdict filings.Plaintiffs

prevailed on these motions. The pt&t motions also challenged the punitive damage award
whichthe parties (i.ethe Defendant and Plaintiffs)ltimatelyresolved by agreememesulting

in a revised judgment which did not include any punitive damage award. In reviewingl&uns
bills, and considering the issues before the Cotirnd a reducton of only 5% of the total post-
trial hours is warrantedue to the punitive damages isslieereforethe Courtreduces the
claimed postrial hours from 141.1 hours to 134.1 hours (a reduction of 7 hours).

Finally, included in the fee request were hours billed by counsel’'s second dhair-at
20hours at the ratef $275. The Court finds both the hours and the rate to be reasdrable.
ease of analysis these hours are converted to 15.71 hours at thpe33tour rate awarddor
Attorney McCormack’s time.

CONCLUSION

For the reasons set forth heréraintiffs Motion for Attorneys’ Fees and Costs, Doc.
215,is ALLOWED IN PART. Plaintiffs request fees fartotal 0of506 hoursof work, but the
Court finds fees are only warranted for 437.6 hdufihe Court findgurtherthat a rate of $350

per hour is warranted. Thus, given the number of hours (437.6), thperataur ($350), and the

4 As the Courhasexplained, itsubtractdrom Plaintiffs’ request: (1)14.03 hours for research in
drafting the Complaint; (2) 8.58 hours for preparing the opposition to Defendant’s Motion to
Dismiss; (3) 3.5 hours for amending the Complaint to incudeUIPA claim; (4) 31 hours for
work related to the motions for summary judgment; (5) 7 hours for post-verdict motdn&)a
4.29 hours for associate conversion (albeit at a higher rate than the one Plaintiffs segbes
that there is no effect on the amount of fees awarded
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additional costs ($2,081), the Court hereby enters judgment awarding Plaattiffaeys’ fees

and costs in the amount $155,241.00. Post-judgment interest is also awarded according to the
applicable federal rate from the datesofry of judgment until the date of paymérnthe Motion

for Prejudgment Interesboc. 214js DENIED.

SO ORDERED.

/s/ Leo T. Sorokin

Leo T. Sorokin
United States District Judge

5> SeeMcDonough v. City of Quincy, 353 F. Supp. 2d 179, 192 (D. Mass. 2005).
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