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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
KAREN L. BACCHlI, )
)
Plaintiff, )
)
V. ) Civil Action No. 12-11280-DJC
)
MASSACHUSETTS MUTUAL LIFE
INSURANCE COMPANY, )
)
Defendant. )
)

ORDER OF FINAL APPROVAL OF CLASS ACTION SETTLEMENT,
CERTIFICATION OF THE CLASS FOR SETTLEMENT PURPOSES
AND FEE AWARDS

CASPER, J. November8, 2017

l. Introduction

After having preliminarily certified the clagsthis case pursuant to Fed. R. Civ. P. 23 and
having preliminarily approved theass action settlement, D. 246js Court conducted a final
fairness hearing on July 27, 2017. D. 301, 302ndtged, the final hearing was for the purpose
of determining whether the Court should grantlfaygroval to the class action settlement and the
attorneys’ fees and expenses and any inceativerd to the named plaintiff, Karen L. Bacchi
(“Bacchi”). D. 240 at 3. Before and at theahiag, the Court received objections from certain
class members, the majority of wh concerned, at base, the propoaesrd of attorays’ fees to

class counsel. For the reasons summarized 80 and further below, the Court GRANTS final
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certification of the class for settlement purposeder Fed. R. Civ. P. 23(e) and final approval of
the settlement, D. 294, and AWARDS attorneggd and expenses sought by class counsel and
the incentive award sought for Bacchi, D. 264.
Il. Procedural History

Over five years ago, Bacchi brought thisiactDefendant Massachusetts Mutual Life
Insurance Company (“MassMutual”’) on behalf af purported class o$imilarly situated
MassMutual policyholders asserting claims regay MassMutual's safg fund calculation,
alleging that the company retained monies thahould have distrited to policyholders as
dividends. D. 1, 35. After several years of hard fought litigation between the parties and a
mediation that resulted in the proposed settlement, the Court preliminarily granted approval of that
settlement agreement and certification of thesglfor this purpose, approved the procedure for
providing notice to the class of same and scliweglla hearing for consetation of the final
approval of the settlement and deteration of any fee awards. D. 240.
II. Class Certification

For all of the reasons previously statedha Court’s Order of gliminary approval, D.
240, and on the record at the March 29, 2017 heeemayrding same, D. 24 8-10, | certify the
proposed Settlement Class pursuant to Fed.\R.FCi23(b)(3) as defined in D. 240, 1 3.
V. Final Approval of Settlementunder Fed. R. Civ. P. 23(e)(2)

For all of the reasons previously statedha Court’s Order of gliminary approval, D.
240, and on the record at the idla 29, 2017 hearing regardingvsa D. 242 at 8-10, and further
addressed here, | find that the proposed settiesefair, reasonable and adequate as required

under Rule 23(e)(2).



The Settlement is a Mediated Raion After Extensive Litigation.As the Court has
previously noted, D. 242 at 8, this settlement casi¢éhe result of the pas’ mediation after a
significant period of litigation irthis case. The course of thHaigation involved approximately
two years in which the parties completed both &t expert discovery. D. 296 at 11. Although
the Court (Tauro, J.) had previously deniddssMutual’s motion to dismiss, D. 35, it had
MassMutual’s motion for summary judgment unddviaement, D. 224, at the time that the parties
asked the Court to stay any further action on that matteght of the fact that parties were in the
midst of attempting resolve the matter througkdiation, D. 230, 231, which resulted in the
proposed class settlement now before the Court, D. 235.

The Parties Reached This Settlatat Arm’s Length Negotiation#\s the Court has also
previously noted, this proposeskttlement comes as the resaft arm’s length negotiations
between experienced and competent counsel fdr patties. It also comes after a formal
mediation before a neutral mediator in Decenf#l 6. D. 295 at § 9; D. 265-1 at 1 25. Even
after this mediation, the parties, on behalftldir respective parties continued to negotiate a
settlement that resulted in teettlement that was proposedthhe Court initiallyin March 2017,
id.; D. 235, and remained subjdotthe final approval, after @a$s notice was provided, that the
Court now provides.

This Settlement Avoids the Risk of No Recovery for A Large @lagdavorable outcome
for the class in this case dhe merits was, at best, ueat. See D. 296 at 10-11. As
aforementioned, MassMutual’'s motion for suamn judgment remained pending and, as
Plaintiffs’ counsel points out, a recent amendnwrthe Massachusetts safety fund law allowed
an insurer, such as MassMutual, to retain alsampf up to 20% of its reserve, a figure which the

defendant did not exceed here, D. 296 at 11,vamndh may have likely put another obstacle in



Bacchi’'s path otherwise to obtaining the relief that she soughtlaiftmn the class. Moreover,

the proposed settlement achieves some positive sdsulthe class. The settlement provides for

a common fund of $37.5itlion for class members, MassMutual will continue for at least ten
years to provide safety fund calculations to the Massachusetts Division of Insurance and
MassMutual will pay the costs and expenses for administrating and distributing the settlement
funds to class members (an expense that Plaiesfisnate to exceed $3 million). Id. at 11; D.

235 at 17-20; D. 265 at 12. The distribution & tommon fund to each class member will be
based on @ro rata amount of dividends received oveetblass period, prided that suclpro

rata share is greater than or etjteone dollar. D. 235 at 17.

The Objections of a Small Number of Cldsmbers Does Not Warrant Rejection of the
SettlemenfThe vast majority of the class registeredobjections to the proposed settlement. The
total objections received from class membedsrdit exceed approximately 35, D. 296 at 14; D.
296-1; D. 293; D. 302 at 41-42, representing &/ \&nall percentage of the approximate 2.71
million class members. Moreover, having considered all of the objections filed by class members,
the Court concludes that nonetbé objections warrant rejection thfe proposed settlement. The
Court has not attempted to repeat every olgadiere, but does summarize the general categories
of these objections.

First, to the extent that some of thessanembers objected because they contend that
MassMutual was not culpable and that the Plttlaims are frivolous, the Court rejects such

objections where Plaintiffs assedtlegal claims that survived MassMutual’s motion to dismiss

! To extent that any class members objectedhe grounds that tHeenefit to the class
members was not sufficiently defined, D. 293-2, ordeeminimisthreshold of one dollar was
inappropriate, D. 244, 283, the Court rejects thoseations. _See Hill v. &te Street Corp., No.
09-cv-12146, 2015 WL 127728, at *12 (D. Ma3anuary 8, 2019nd cases cited.
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and although the ability for Plaintiffs to prevaih the merits of the claims was uncertain, there
was risk (and certainly, increased litigation costsMassMutual if this case had not settled and
had proceeded through resolution bynsoary judgment or at trial.

Second, disagreements about the legal meanamiisising a class &on to pursue these
claims, presenting such civil claims in a judid@aum and not a regulatory one (or, alternatively,
as criminal charges) or requig the mailing of objections (as sgandard procedure in class
settlement review processes, see D. 296 atdi®s not bear great weighs to whether this
specific settlement is fair, reasonable and adecaradedoes not compel the Court to reject the
proposed settlement.

Third, to the extent that some objectors codtthat the settlement amount is too small,

the Court does not agree given the uncertaintyRkantiffs faced of naecovery whatsoever if

the parties had not settled and leadtinued to litigate. See te Lupron Mktg. & Sales Practices
Litig., 228 F.R.D. 75, 97-98 (D. Mass. 2005). Thau@ also considered the objections by some

members, see, e.g., D. 244, 266, that the size of the common fund that MassMutual has to pay as

a result of the settlement will adverselffeat MassMutual and, ultimately, its policyholders
including class members. Howevas,both parties have asserteditierent junctures in this case,
MassMutual maintains a sufficiegapital ratio and continues to hold the statutorily mandated
reserves and surplus assets, D. 205 1 5; 295 { 1Hhemdis nothing to suggest that this state of
affairs will be materially changed bysifunding of the common fund here.

Fourth, to the extent some class memlodjected to the scope of the release of claims
of the class members, D. 282, 283, the Court looles that such releass appropate as
consideration of the settlement achieved, particularly when the definition of “Released Claims”

includes limitations including but not limited to that such claims shall “arise out of or in any way



relate to the subject matter of the Action and Haeen, or could have beasserted in the Action
or any court or forum . . . concerning in amgpect, MassMutual’'s compliance with M.G.L. c.
175, 88 1401 or 141” and whetere is a specific exasion for “the certified class claims currently
pending in the [Chavez action], currently pendinghe Superior Court for the County of Los
Angeles, California.” D. 235 at 78.

Fifth, to extent that a number of the class members objected to the proposed award of
attorneys’ fees to class counsel, either in and of itself or as by comparison to the likely pro rata
share that any class member wblikely receive, the Court decks to reject the settlement on
this basis, but returns to this issue in the datetion of the attorneys’ fees award as discussed
below. The settlement agreement itself only cdpp®y attorneys’ fees award that class counsel
could seek at 25% of the “CaSettlement Amount” (i.e., tredmmon fund of $37.5 million), but
otherwise left the determination of the appropridtteraeys’ fee award to theourt. D. 235 at 16.

V. Attorneys’ Fees and Expenses for Class Counsel

Class counsel seeks an award $#,375,000 in attorneys’ fees, $1,533,575.85 in
unreimbursed litigation expensasd an incentive award of $3,000the named plaintiff. D. 264
at 1; D. 298 at 2. The attorneys’ fees, whigbresents 25% of the Cash Settlement Amount, and
expenses shall come from the Cash Settlement Amount. D. 35 at 16.

A. Attorneys’ Fees

As required by Fed. R. Civ. P. 23(h), the Gauay award reasonable attorney’s fees and

costs to class counsel. The Fi@rcuit has recognized thath& prevailing praxis” for such

2 This “carveout” of claims in the Chavez staaction was the subject of some discussion
at the July 2% hearing when counsel for the named plaintiff in that matter appeared to confirm
that the carveout for the claims in the Chavez class action from “Released Claims” here means
what it says and that MassMutual would honor that giethe settlement agreement. D. 302 at 4-
21; see D. 274, 291.




determination is the “percentagé fund” approach when awardirfges to class counsel, In re

Thirteen Appeals, 56 F.3d 295, 307'(Cir. 1995), but given the ailability of the lodestar

approach as an alternative amgeh,_id., a court may also, in déscretion, consider a “lodestar
cross check” to gauge the reasonableness of angmiage of fund award. See In re Lupron, No.
01-cv-10861-RGS, 2005 WL 2006833 *6t(D. Mass. August 17, 2005).

Although the First Circuit harsot set a presumptive bencark for percentage of fund
awards, other courts in the Girt have noted that sh benchmark has been between twenty to

thirty-five percent. _See Mazola v. Mdyept. Stores Co., &N 97-cv-10872-NG, 1999 WL

1261312, at *4 (D. Mass. January 27, 1999): In re bletim Mktg. & Sales Practices Litig., 58 F.

Supp. 3d 167, 172 (D. Mass. 2014). In assessingheh#te attorney fee award sought here by
class counsel, at 25% of the coomfund, is reasonablthe Court has consideat the factors that

courts have generally weighed in making sdeterminations, Roberts v. TIX Co., Inc., 2016 WL

8677312, at *10 (D. Mass. September 30, 2016) (clting Relafen Antitrust Litig., 231 F.R.D.

52, 79 (D. Mass. 2006); In re Tyco, 5353upp. 2d 249, 266 (D.N.H. 2007); In re Lupron, 2005
WL 2006833, at *3), and does so now in turn.

First, as previously noted above, the size efddbmmon fund is substantial and even with
the subtraction of attorneyds will benefit a large class of policyholders, who, as result of the
Rule 23 mechanism and representation by Bacahicldss representative, and class counsel, did
not have to initiate gparticipate in the litigation to have theiro rata share of the common fund
as established under the terms of the settlement.

Second, as also noted above, ttase involved extensive liagjon over a course of years
and involved disputes between the parties atahitset (in the form of MassMutual’s motion to

dismiss), numerous battles during the couo$ediscovery and full-throated opposition to



MassMutual’s motion for summary judgment thamained pending at the time that the parties
undertook to resolve this case by naidin, short of further time fiert and money that continued
litigation may have taken. Moreayehe cost/benefit analysis thfe putative class continuing this
litigation to a resolution on the merits was unclear where the risk of non-recovery either upon
resolution of summary judgment or at trial loomed.

Third, skilled and experienced class counselfght this case on bdhaf Bacchi and the
putative class on a contingency fee basis. D. 2661B. That is, they bore all of the costs and
expenses of bringing this action regardingnptex claims against a well-financed and well
represented defendant, MassMutual, through yealgigdtion as well as the risk of adverse
judgment. Certainly, courts have considered tvethe contingency feergtture and percentage
of fund approach to attorneys’ fee awards hawveeskto incentivize classounsel to agree to early
settlements on sub-optimal terms for the class,watlt large fee awards to themselves. See

Roberts, 2016 WL 8677312, at *12; Sakiko Fujisv&. Sushi Yasuda, Ltd, 58 F. Supp. 3d 424,

429-30 (S.D.N.Y. 2014). Certainlyhis was the point that a nimer of objections from class

members have registered to the attornegs’dward sought here. See, e.g., D. 244, 248, 250, 251,

258, 266, 268, 275, 280, 285, D. 302 at 41-Fe proper alignment of risk and benefits between
class counsel and the class, however, depends largely upon the facts and circumstances of the
specific case and the terms ottproposed settlement. Unlike ather cases, the settlement
reached here came not early in the case, liat aktensive discovery and on the heels of a
summary judgment motion when presumably couosddoth sides, clag®unsel and counsel for
MassMutual, understood the strengths and weaknestesir positions and the risk of proceeding

to resolutions on the merits of the claims. s&l unlike other cases, whatever the size of an

individual class member’s award, the class memleed not claim such award, as the settlement



provides that MassMutual shall credit or pay such shares automatically within thirty days and
forty-two days, respectivelpf the effective date dhe settlement. D. 235 &8-19. That is, this
is not a situation in which class counsel will get its fee award and class members who do not

register claims will not gaithe benefit of the settlemenCompare Roberts, 2016 WL 8677312

at *11. Moreover, any shares that cannot be fmacdass members (e.g., because they cannot be
located or fail to deposit or cash a check tendered to them) will not revert to MassMutual (that
agreed not to object to class counsel’'s requesitiorney’s fees that did not exceed 25% of the
common fund, D. 235 at 16), but shhk paid in equal shares tharities identified in the
settlement agreement. Lastly, this is not a casdich class counsel seeln award at the higher
end of the benchmark for percegeaof fund awards (one-thim more), but 25%, on the lower
end of those benchmarks.

Fifth, the Court has considered the objecti@pgroximately seventeen, to the attorneys’

fee award, that were registered by somsimembers. See, e.g., D. 244, 248, 250, 251, 258, 266,

268, 275, 280, 285, 293-1, 302 at 41-42. Although the number of these objections was a small
percentage of the full class, those that wegstered were strenuous in their opposition to the
amount of the attorneyfe award sought here. Some of these objections reflected concern about
unaligned incentives between clasainsel and the purported claas,addressed above. Some
objections appeared to take issuith the notion of contingency festructures in @ss actions in
general, which, as suggested ahdhe Court rejects as a babkisre for rejecting the proposed
award. Finally, a number of the objections objedtet the attorneys’ fees award in total was
excessive and unfair when viewed in comparispthe average $22.02 yaaut that tle parties
estimate for each of the 2.7 million class memb&se, e.g., D. 248, 250. Although the Court

understands why individual class members would make the comparison of any attorneys’ fees



award to any individual recovery that they eaugght each receive, the appropriate focus for the
Court’s analysis is on a comparison to the recoasrg class as a whol&ee In re Tyco, 535 F.
Supp. 2d at 265. Class certification under R2®¢b)(3) for settlement purposes, which is
appropriate here, allows for @eery for a class, that amonghet things, is too numerous to
proceed on such claims against MassMutual akme it would not be feasible for any class
member(s) to do so on their owparticularly where any inddual recovery would pale in
comparison to the costs of individual litigaii Moreover, under the percentage of fund
calculation, the relative size of tatorneys’ fees award reflects nost the upfront cost and risk
that class counsel undertook and maintained durmgdahrse of this litigation, but the size of the
common fund that they recovered the behalf of the sizable number of class members. See

Mokover v. Neco Enterprises,dn 785 F. Supp. 1083, 1087 (D.RLR92) (noting that with the

percentage of fund approachhétsize of a common fund is abjective yardstick by which the
benefit conferred upon theads can be measured”).

Sixth, the Court has considered the lodestasicheck as to the reasonableness of the
percentage of fund award sought here. Thesiadleheck here amourtts1.31, D. 265 at 25, at

the lower end of multiplies reflected in other cas (see, e.g., In re Rén, 231 F.R.D. at 82

(noting that multipliers have ranged from 1.04t0 and concluding that a multiplier of 2.02 was
appropriate)) and is supportbyg the submission by class counsBl. 265-1 at 14-16. While the
lodestar approach may be more imperfect asearseasure of the reasonableness of a fee award,
the Court considered it here inmgonction with the otheconsiderations théthas explained above
and finds that it lends support to teard that class counsel seeks here.

Finally, as to public policy coiderations, those weigh in favof approving the fee award

sought here. Although the Court ogmizes that “the public has norpeular interest in whether
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or not lawyers are paid a fee for bringingsd actions,” In re Lupron, 2005 WL 2006833, at *6,
there is a public interest imaving experienced couglsundertake the risk of pursuing litigation

regarding the dividends distributed to the seivaifion policyholders in the class and achieving
a benefit for them that might not otherwise have been achieved.

B. Litigation Expenses

As to the litigation expenses of $1,533,575.85 thads counsel seeks here, the Court has
reviewed the submission supporting same. D. 266186, 29-30; D. 265-2 4t 8; D. 265-3 at 4,
8. This Court cannot say that such expensiiserein whole or in any particular part, are
unreasonable, particularly given the coursecaritested litigation, theeed to defend against
dispositive motions at two junctures, conduct egiee discovery and the required engagement of
experts given the complexity of the claims anfitdses here. D. 265-1 at 11 34-37. Accordingly,
the Court shall grant this award of costs.

VI. Incentive Award to Named Plaintiff

There was at least one objection to the predaacentive award to Bacchi as the named
plaintiff. D.244. Such awards, however, arstomary and appropriate iacognition of a named
plaintiff who has served, astise case here, as the class regmeive through extensive litigation
and has assisted class counsel, by, among otimgisttobtaining critical documents, reviewing
filings and otherwise assisting skacounsel in the prosdmn of this case, & D. 265-1 at  23.
Moreover, the $3000 award sought here is reaserafdl more modest than awards sought in

other matters. _See, e.qg., t@ Relafen, 231 F.R.D. at §awarding $8,000 for each named

consumer); Scovil v. Fedex Ground Package. 3nc., No 10-c\615-DBH, 2014 WL 1057079,

at *7-8 (D. Me. MarcHL4, 2014) (noting a range icentive awards other caseand approving
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incentive awards from $15,000 to $20,000 to the vamamsed plaintiffs). Accordingly, the Court
grants the incentive award fine amount of $3000 to Bacchi.
VII.  Conclusion

For the reasons discussed ahdkie Court GRANTS final appval to the class settlement,
CERTIFIES the class under Fed. R. Civ. P. Z3(bfor the purposes dhe settlement, D. 294,
and AWARDS $9,375,000 in attorneys’ feasd $1,533,575.85 in unreimbursed litigation
expenses to class counsel and anritice award of $3,000 to Bacchi, D. 264.

So Ordered.

&/ Denise J. Casper
UnitedStateDistrict Judge
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