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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
BBJ, INC. and WESTON O. GRAVES
Plaintiffs,

V. Civil Action No. 12ev-113054T

BREWING COMPANY, MILLER
BREWING COMPANY, and RENEE

*

*

*

*

*

*

MILLERCOORS, LLC, COORS *
*

*

CUSACK, *
*

*

Defendants

MEMORANDUM

July 21, 2015
TALWANI, D.J.
l. Introduction
BBJ, Inc. and Weston Gravé¥laintiffs”) bring this action against MillerCoors, LLC
(“MillerCoors”), Coors Brewing Company (“Coors”), Miller Brewingo@pany (“Miller”), and
Renee CusacikCusack”) arising out oélleged misrpresentations and contracts between the
parties for the sale gromotinal merchandise between 2007 and 2009. Presently before this

courtareMiller’s Rule 12(b)(6) Motion to Dismiss [#108], Coors and Cusakkike 12(b)(6)

Motion to Dismiss Based on Forum Selection Clause, or, in the Alternative, to Sever and

Transfer[#104, MillerCoors’sRule 12(b)(6) Motion to Dismiss Based on Forum Selection

Clause or, in the Alternative, to Sever and Transfer [#101], Plaintiffs’ Motion to Seuetay

or, in the Alternative, to Sever and Transfer Plaintiffs’ Claims Againstiint MillerCoors,

LLC [#99], and several subsidiary motions.
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. FactualBackground

Plaintiffs allege the following facts in thedecond Amended Complaint [#98]:

BBJ, Inc. is a&companythat markets and sells promotional merchandise for brewing and
beverage companies. Second Am. Compl. 3. Weston Graves is BBJ, Inc.’s prégdideht.
Prior to and throughout 2007, BBJ, Inc. had licensing agreements with Coors and Miler for t
sale of promotional merchandise under Coors and Miller's Licensed Promotienziidnidise
(“LPM”) programs. 1d. 11 1223.

In July 2007, Csack, a Coors employdaijtiated discussions with BBJ, Inc. to induce
BBJ, Inc. to become a distributor under Coors’s Print to Order (“PTQO”) prodicarfi.25.

Cusack explained that the PTO program was run differently than the LPM prabedras a

PTO distributor BBJ, Inc. would be requiredstockinventory of “big ticket’itemsnot carried

in the LPM program, and that the PTO program didreqtire a licenseld. 1 2627. Cusack
further explained that the PTO program would require BBJ, Inc. to stock apprdyimate
$2,000,000 in inventory, whereas the LPM program had previously required BBJ, Inc. to stock
only $200,000 in inventoryld. 1 30. When Graves expressed concern over the increased
investment required to stock $2,000,000 in inventory, Cusack promised that Coors would help
BBJ, Inc. sell through the inventory it stocked under the PTO progicrfif 3631. BBJ, Inc.
agreed to become a PTO distributor for Coors in reliance on Cusack’s prothi$e32.

In February 2008, BBJ, Inc. received a purchase order from Coors for $1,900,000 of
merchandise under the PTO program as an inducement for BBJ, Inc. to inar@aseniory to
the levels required under the PTO progrdah.| 35; Mem. Supp. Mot. Disngor Transfer EXx.

B [#105-2]. In May 2008, Plaintiffs entered into a new licensing agreement with Gtaodral

Properties, Inc. to continue participation in Coors’s LPM program as welbn8&am. Compl.



1 34; Mem. Supp. Mot. Dismiss or Transfer Ex. A [#105-1]. In June 2008, Miller and Coors
created a joint veure known as MillerCoors. Second Am. Compl. 1 36. From November 2008
until April 2009, BBJ, Inc. invested capital in building its inventtmyCoors’s PTO program.
Id. § 39. Additionally, in 2009, BBJ, Inc. and MillerCoors entered into a licensing agreement f
the year20009. Id. 1 38.

In April 2009, MillerCoors and Coors notified BBJ, Inc. ttiay wergerminatingBBJ,
Inc.’s licenses and that BBJ, Inc. would no longer be a distributor @mans’sPTO program.
Id. 1 40. Following this notification, “MillerCoors, Coors, and Miller breached Coomess
promise that it would help [BBJ, Inc.] . . . sell through its millions of dollars of purdHase®
inventory.” Id. § 41. As aresult, BBJ, Inc. was left with “approximately 515,000 Coors branded
items valued at approximately $2,000,62&" 1 43. Subsequently, MillerCoors, Coors, and
Miller published false statements to two or more people “on the internet” thaté'$Snaas
disingenuous” andhatBBJ, Inc. and Graves “were not forthright and acted outside of these

Defendants’ policies.”ld. 11 8892.

1. Procedural Background

MillerCoors, Miller, Coors, and Cusack previoustpved to dismiss the claims against
thembased on &rum selection clause in the 2009 License Agreensragreemensigned by
Plaintiffs and MillerCoors SeeMot. Dismiss [#10]. On September 30, 2014, a magistrate judge
issued a Report and Recommeimatecommending thahe court allow the efendants’
motion. SeeReport & Recommendation [#76]. On January 20, 2015, the court issued an order
adopting in part and denyimg part the magistrate judge’s recommendatiSeeOrder [#92].

In particularthe court held that MillerCoors, as a signatory to the 2009 License Agreemsnt, wa



entitled to enforce the forum selection clause. The court did not, howlecate the proper

method for MillerCoors to enforce the forum selection clause or which clganssa

MillerCoors fall within the scope of the forum selection clause. The counefuneld that

Miller, Coors, and Cusack—who were not signatories to the 2009 License Agreement—had not
established that they were entitled to enforce the forum selettioge. Ultimately, the court

denied the defendants’ motion to dismiss without prejudice.

Thecourt subsequently issued a Scheduling Order imposing deadlines for thetparties
file any motions to sever, transfer,dismiss. SeeScheduling Order [#95]. The court further
granted Plaintiffs leave to amend their complaint for the limited purpose ofirgptae terms
“Defendant” and “Defendants” with the names of the particular defendants refeireelach
allegation and countld. After Plaintiffs filed their Second Amended Complaint, the parties

filed their pending motions to dismiasdtransfer addressed below.

V. Miller's Motion to Dismiss

Miller moves to dismiss allauntsagainst it for failure to state a claim puant to
Federal Rule of Civil Procedure 12(b)(6). To survive a Rule 12(b)(6) motion to dismiss
complaint musallegesufficient facts “to state a claim to relief that is plausible on its face.” Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). In resolving such a motion, the court must

accept all factual allegations in the complaint as true and draw all reasonatdadet in favor

of the plaintiff. Ashcroft v. Igbal, 556 U.S. 662, 678-79 (2009). The court need not, however,

accept the plaiift's legal conclusions as trudd.
Althoughsomewhatinclear the Second Amended Complaint appears to bring the

following claims against MillerCount | (Fraud), Count Il (Mass. Gen. Laws ch. 9329unt IX



(Commercial Disparagement), Count Xl (Unjust Enrichment), Count Xl (Opeoukty; and
Count XllI (Declaratory Relief). In response to Miller's motion to dignBlaintiffsasserthat
they state plausible claims for interference with contractual eagtcommercial disparagement,
and violation of Mass. Gen. Laws ch. 93A. Plaintiffs do not oppose Miller’s motion to dismiss
the remaining counts. Accordingly, Miller's motion to dismiss CoufEsdud), XI (Unjust
Enrichment) XII (Open Account)and AMlIl (Declaratory Relief)s ALLOWED as unopposed.

A. Interference with Contractual Relations

As stated above, Plaintiffs contend that they state a plausible claim againstdviiller
interference with contractual relationsT'd‘make out a claim of tortious interference with
contractual relations, a plaintiff must demonstrate that ‘(1) he had a domitta@ third party;
(2) the defendant knowingly induced the third party to break that contract; and (3) the
defendant’s interference, in addition to being intentional, was improper in motiveamsirand

(4) the plaintiff was harmed by the defendant’s actions.” Cavicchi v. Koski, 855 N.E.2d 1137,

1141 (Mass. App. Ct. 2006) (quotigaghetti v. Chmielewsk626 N.E.2d 862, 86@Viass.

1994).

Plaintiffs’ Second Amended Complaint does not incladgaim against Miller for
interference with contractual relationBlaintiffs did not list Miller inCountVIll, entitled
“Interference with Advantageous Commercial Relatibr®ather, Count VIII includes

allegations related only to Coorsln their opposition, Plaintiffs contend that Miller interfered

1 SeeSecond Am. Compl. 11 84-86 (“Defendant Coors knew of ongoing working relationships
between Plaintiff and BBJ Customers and Cgsid acts and conduct to disparage and inform
specific BBJ Customers of Plaintiffs’ exclusion from the PTO program vgabstantial

detriment and impediment to Plaintiff being able to perform its obligations to BBJ Custome
under their contractual agreemerithe actions of Defendant Coors to induce BBJ Customer not
to perform their obligations were improper in motive and means . . .. As a direct amdgbeox
result Coors’ actiongBBJ, Inc.] has suffered substantial damages . . . .").
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with contractualelatiors by “making false and disparaging statements about Plaintiffs and by
encouraging Plaintiffs’ customers not to do business witimti#fa anymore.” Mem.Oppn 12
[#119. Plaintiffs, however, fail to allege the elements ofaam for interference with
contractual relations against Miller in their complaint. Plaintiffs do footinstanceallege that
Miller knowingly induced thid parties to break contracts with Plaintiffs. Nor do Plaintiffs allege
that Miller’s interference was improper in motive or means. Thus, to the exaeRiamtiffs
attempt to bring a claim against Miller for interference with contractual relatiadhs fGecond
Amended Complaint, Miller's motion to dismiss that claim is ALLOWED.

B. Commercial Disparagement

Miller moves to dismiss Plaintiffs’ commercial disparagement claim on two grounds
First, Miller contends that Plaintiffs failed ppead a false statement by Miller. Second, Miller
contends that Plaintiffs failed to plead special damages with the requisitecgpec

To prevail on a commercial disparagement claim, a plaintiff must demonstrate that a
defendant “(1) published a false statement to a person other than the plaintiff;a{2) ‘
concerning’ the plaintiff's products or services; (3) with knowledge of thenséaties falsity or
with reckless disregard of its truth or falsity; (4) where pecuniary hathetplaintiff's interests
was intended or foreseeable; and (5) such publication resulted in special damagésmn tie

pecuniary loss."HipSaver, Inc. v. Kiel 984 N.E.2d 755, 763 (Mass. 2013).

As to the falsestatement elemerlaintiffs allege that Miller polished falsestatements
to “two or more people” “on the internet” that Weston Graves ‘@sisgenuous” and that
“Sports Team and . . . Graves were not forthright and acted outside of [Milleli@ppd|
Second Am. Compl. 11 88-92. Although Plaintiffs do not prewichny factual details garding

the alle@d false statement&he pleading standard Rule 8 announces does not reqetasled



factual allegations. Seelgbal, 556 U.S. at 678The court concludes that Plaintiffs allege facts
plausibly suggesting thiller published false statements concerning Plainti@$. Advanced

Tech. Corp. v. Instron, Inc., 925 F. Supp. 2d 170, 183 (D. Mass. 2013) (dismissing commercial

disparagement claim where plaintiff merely alleged that “Defendants hade anseries délse
statements... regarding the ABI techniqudyut did not allege the content of any false
statement).

As tothe speciadamageglementin contrastPlaintiffs’ allegations in the complaiate
insufficient. $ecial damages are an “essential element of a cause of action for commercial
disparagement.’HipSaver, InG.984 N.E.2d at 771To establish special damages, a plaintiff
ordinarily must demonstrate that publication of the false statement resultedpaciéisloss of
sales to identified customersld. at 772. There is, however, an exception to this general rule
where the false statement has been “widely disseminated” such that “it woulddssiinhgto
identify particular customers who chose noptwchase a plaintiff’'s goods or servicesd. at
772-73. Under the “widespread dissemination” exception, “the rule requiring theiceiotif
of specific purchasers is relaxed and recovery is permitted for the lossnotket.” I1d. at 773
(quoting Restatement (Second) of Torts § 633 cmt. h (19UMlerFederal Rule of Civil
Procedure 9(g)[i]f an item of special damages is claimed, it must be specifically stated.”

Herg Plaintiffs allege that Miller’s publication of false statements “cause[d] Plainaff
suffer special and general damages, including theetaoy loss of many customers.” Second
Am. Compl. § 93. Plaintiffs do not allege the names of any customers th&idhay a result of
Miller's publication of a false statement. Nor do Plaintiffs allege factsesiigg widespread
dissemination of the false statement and diminution in sales following the widisprea

dissemination. The coutttereforeconcludeghat Raintiffs fail to allege sufficient facts to



support special damagasder either the general rule or the excepti8aeBose Corp. v.

Consumers Union of U.S., Inc., 57 F.R.D. 528, 530 (D. Mass. 1973) (dismissing commercial

disparagement claim where plainfifiled to allege the “loss of particular customers by name”
or “a general diminution in its business,” such as through “facts showing afiststd business,
the amount of sales for a substantial period preceding the publication, the amouwsg of sal
subsequent to the publication, facts showing that such loss in sales were [sic] teandtur
probable result of such publication, and facts showing that plaintiff could not allegenties of

particular customers who withdrew or withheld their custéguibtingErick Bowman Remedy

Co. v. Jensen Salsbery Labs., 17 F.2d 255, 261 (8th Cir. 1826)&lsdrowning v. Clinton,
292 F.3d 235, 245 (D.C. Cir. 2002) (“A plaintiff can satisfy this pleading obligation by
identifying either particular customers vg@ebusiness has been lost or facts showing an
established business and the amount of sales before and after the disparagingpuhblmag
with evidence of causation.”). ThuBlaintiffs’ commercial disparagemeciaim against Miller
is dismissed Plaintiffs mayamend their complaint to propejlegespecial damages.

C. Mass. Gen. Laws ch. 93A

Miller moves to dismiss Plaintiffs’ Chapter 93A claim on the ground that Plaintifi®fa
allege that Miller engaged in unfair or deceptive conducmdQct is unfair if it is “within at
least the penumbra of some comniaw, statutory, or other established concept daumness.”

PMP Assos., Inc. v. Globe Newspaper Co., 321 N.E.2d 915, 917 (Mass. 1M#Ssachusetts

courts have recognized that detionbased claims may be actionable under Chapter &

Dulgarian v. Stone, 652 N.E.2d 603, 609 (Mass. 1995) (“Defamatory statements are actionable

under G.L. c. 93A.”); Ellis v. Safety Ins. Co., 672 N.E.2d 979, 986 n.15 (Mass. App. Ct. 1996)

(“[T]he conduct complained of in [plaintiff's] extant slander claim may be actionable Gter



c. 93A."). Accordingly, for the reasons set forth in the prior section, Plain@fispter 93A
claim (under a commercialisparagement theorig dismissed and Plaintiffs may amend their

complaint to properly allege special damages.

V. Coors and Cusack’s Motion to Dismiss or Sever BEnathsfer

Coors and Cusack move to dismiss or, alternatively, to severaarsder the claims
against them to the District of Cobmto based on forum selection clauses in: (1) the 2008 MCGP
Distributor License Agreement (“2008 License Agreemeraiid (2) Coors’s “Purchase Order
Terms and Conditions” incorporated by reference into Coors’s 2008 Purchase OrddiffsPlali
asserthat @ors and Cusack are not entitled to enforcedf@um selection clauses because (1)
neither Coors nor Cusack were signatories to the 2008 License Agreement, andR@jchase
Order Terms and Conditions” were never incorporated into the 2008 Purchase Order. Coors and
Cusack replyhat they are entitled to enforce the forum selection clause in the 2008 License
Agreement because the signatory to that agreem@abrs Global Properties, Incwas
dissolved and assigned its rights under the agreement to Coors in May 2008.

A. Coors and Cusack’s Motion to Dismiss

The First Circuit “treat[s] a motion to dismiss based on a forum selection claase as
motion alleging the failure to state a claim for which relief can be granted Ralet2(b)(6).”

Claudio-De Leon v. Sistema Universitario Ana G. Mendez, 775 F.3d 41, 46 (1st Cir. 2014)

(internal quotation marks and citation omitted). In deciding a Rule 12(b)(6) motiontisslig
court is ordinarily limited to considering “only the complaint, documents attachgdatali

documents expressly incorporated into it.” Foley v. Wells Fargo Bank, N.A., 772 F.3d 63, 72

(1st Cir. 2014). When, however, “a complaint’s factual allegations are expliaksly to—and



admittedly dependent upon—a document (the authenticity of which is not challenged), the
document effectively merges into the pleadings and the trial court can revedetiding a

motion to dismiss under Rule 12(b)(6Beddall v. State StBank & Trust Co., 137 F.3d 12, 17

(1« Cir. 1998).

In moving for dismissal, Coors and Cusack relycertaindocuments, including Coors’s
“Purchase Order Terms and Conditions” and Patti Z. Beacom'’s affidatmigstihhat Coors
Global Properties, Inc. was dissolved and assigned its rights thel2008 License Agreement
to Coors in May 2008. These documents are not attached to or expressly incorporated into the
complaint. Nor do these documents fall within the exce@pplicable whenhe factual
allegations in the complaifiire expressliinked to—and admittedly dependent upom—
document (the authenticity of which is not challende@®eeBeddall 137 F.3d at 17. Coors and
Cusack cannot establish the applicability of either forum selection clatisutihese
documents. Coors and Cusack’s motion to dismidgeigeforeDENIED.

B. Coors and Cusack’s Motion to Sever dndnsfer

Coors and Cusaa@somove tosever andransfer the claims against them based on
forum selection clausan two documents. The First Circuit has left open the question of
whether “forum selection clauses are to be treated as substantive or proedtnal

purposes.”_Rivera v. Centro Medico de Turabo, Inc., 575 F.3d 10, 16 (1st Cir. 2009) (quoting

Lambert v. Kysar983 F.2d 1110, 1116 & n.10 (1st Cir. 1993)). The court need not resolve

which law appliesn analyzing thepplicability andenforceability of the forum selection clauses
asthere does not appear to be amgterial discrepancidsetween federal common law,

Massachusetts law, and Colorado law asdmatters SeeHuffington v. T.C. Grp., 637 F.3d

18, 23 (1st Cir. 2011); Excell, Inc. v. SterliBgiler & Mech., Inc, 106 F.3d 318, 320 (10th Cir.
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1997); Report & Recommendation 18 n.12 [#76].
I. Forum Selection Clause the Purchase Order Terms and Conditions

Coors and Cusack contend that the 2008 Purchase Order between Coors and Plaintiffs
incorporate by reference a document entitled “Purchase Order Terms andddeyidithich
contains a forum selection clause. The Purchase Order states: “The CompamyésdSTerms
and Conditions are incorporated by this reference.” Mem. Supp. Mot. Dismiss oreT iaxsB
[#105-2]. Plaintiffs respond that the Purchase Order did not incorporate the “Purchase Ord
Terms and Conditions” by reference because (1) the PRRechder referenced document
entitled“Standard Terms and Conditions,” not “Purchase Order Terms and Congli(®ns
Coors never provided Plaintiffs a copy of the “Purchase Order Terms and Condgiath$3)
Plaintiffs never signed or initialed thedRhase Order Terms and Conditions.”

“Incorporation by reference is a common tool in the drafting of contractguisév.

Vertex Pharm Inc, 637 F.3d 1, 7 (1st Cir. 2011). In order for a document to be incorporated

into a contract by reference, “tdecument to be incorporated [must] be referred to and
described in the contract so that the referenced document may be identibad Heubt.”

Schacter v. Circuit City Stores, Ind33 F. Supp. 2d 140, 143 (D. Mass. 2006) (qudtomgney

v. Genrad, Inc., 925 F. Supp. 40, 47 (D. Mass. 1995)); Chicopee Concrete Serv., Inc. v. Hart

Eng’'g Co, 498 N.E.2d 121, 122 (Mass. 1986); Taubman Cherry Creek Shopping Ctr., LLC v.

NeimanrMarcus Grp. 251 P.3d 1091, 1095 (Colo. App. Ct. 2010); 11 R. Lord, Williston on

Contracts 8§ 30.25 (4th ed. 2015) (“As long as the contract makes clear referenaotuthent
and describes it in such terms that its identity may be ascertained beyond dopdutiéiseo a
contract may incorporate contractual terms by referencedéparate, noncontemporaneous

document . . ..”). “Additionally, in order to uphold the validity of terms incorporated by

11



referenceit must be clear that the parties to the agreement had knowledge of and asséeted to t
incorporated terms . . . .” 11 R. Lord, Williston on Contracts § 30.25 (4th ed. 2015).

In the present case, Coors and Cusack have not established that the Purchase Order’
reference to “[the Company’s Standard Terms and Conditions” incorporated theesibcum
Coors and Cusack now provide entitled “Purchase Order Terms and Conditions.” Not only is
there a discrepancy in the titles of the documents, but there is nodathiglying informatior—

such as dates or documentsnbers—to alleviate the ambiguitySee, e.g.Northrop Grumman

Info. Tech., Inc. v. United States, 535 F.3d 1339, 1346-47 (Fed. Cir. 2008) (holding that a

contract did not incorporate a letter where the contract “d[id] not refer tcether L. . explicitly,
as by title or date, or otherwise in any similarly clearcigeemanner”). Coors and Cusack have
not established that Plaintiffs had knowledge of and assented to the terms dantthee
“Purchase Order Terms and Conditions.” Accordingly, Coors and Cusack’s motion fertrans
based on the forum selection clause in the “Purchase Order Terms and ConditiiNTED.
il Forum Selection Clause the2008 License Agreement

Coors and Cusack also move to sever and tratisfarlaims against thebased on the
forum selection clause in the 2008 License Agreemeardgeeemensigned by Plaintiffs and
Coors Global Properties, Inc. Coors contends #idtough it is not a signatory to the
agreementt is entitled to enforce the forum selectionudabecause the agreement states that it
“inur[s] to the benefit of [Coors Global Properties, Inc.’s] successors aighgassand Coors is
an assignee of the agreement. Mem. Supp. Mot. Dismiss or Transfer Ex. A 1 12.04 [#105-1]. |
support of this contention, Coors provides an affidavit from Patti Z. Beacom, stati@ptira
Global Properties, Inc. was dissolved and assigsadtellectual property assets associated with

the 2008 License Agreement to Coors in May 2008. Mot. File Reply Ex. 1 [#116-2].

12



“[T]he threshold question in interpreting a forum selection clause is whétheltause at

issue is permissive or mandatory.” Clau@lie-Leon 775 F.3d at 46 (quotinRiverg 575 F.3d

at 17). In the present casthe parties do not dispute that the forum selection clause in the 2008
License Agreement is mandatory. 34em. Supp. Mot. Dismiss or Transfer Ex. A { 12.02
[#105-1] (“All disputes under this Agreemesttall be resolved by the courts of the State of
Colorado . . . .” (emphasis added)).

“The next step in evaluating a forum selection clause is ascertaining its sChgadio-
De Leon 775 F.3d at 47“This is a clausspecific analysis, so ‘it is the language of the forum
selection clause itself that determines which claims fall witkisabpe.™ Id. (quotingRivera
575 F.3d at 19)Forum selection clauses with “embracing language.g, “with respect to,”
“with reference to,” “relating to,” and “in connection with’rave typicallybeen construed
broadly. SeeHuffington, 637 F.3&t 22 In contrast, forum selection clauses with narrower
language—e.g, “to enforce” and “to constrtie-have been construed as narrower in scdge.
at 23 see alsad. at 22(“[C]ourts describe the phrase ‘with respect to’ as synonymous with the
phrases ‘with reference to,’ [and] ‘relating to,’ . . . and they have held such plodsebrbader

in scope than the term ‘arising out of’ . . ; Jphn Wyeth & Brother Ltd. v. IGNA Int’l Corp.,

119 F.3d 1070, 1075 (3d Cir. 1997) (“[T]he phrase ‘arising in relation to’ is broader than ‘arising

under’ . .. ."); Jacobson v. Mailboxes Etc. U.S.Ac., 646 N.E.2d 741, 745 (Mass. 1995).

In the present case, the forum selection clause in the 2008 License Agreatesrihat
it applies to “[a]ll disputesinderthis Agreement.” Mem. Supp. Mot. Dismiss or Transfer Ex. A
1 12.02 [#105-1] (emphasis added). Coors and Cusack have not established that any of
Plaintiffs’ claims against them are disputaader” the May 2008 License Agreement. Rather,

Plaintiffs’ claims against Coors and Cusack appear to be based on prior reficeseatal

13



contracts between the parties, including: (1) Cusack’s 2007 oral representatitaistiffs
regarding the PTO prograr(2) Coors’s PTO contraetith Plaintiffs, and (3) Coors’s February
2008 Purchase Ordédor items under the PTO prograrRlaintiffs allege that these prior
representations and agreements relate to Coors’s PTO program (rathibettR program)
for which a license is not required. Second Am. Compl.  27.

Coors and Cusaakrguethat Plaintiffs’ claims are disputes “under” the 2008 License
Agreement because the 2008 License Agreement contains an integration clansegtiades
these prior negotiations and contracts. Significantly, however, the integratise atathe 2008
License Agreemenhtegratedall prior negotiations and contracts between Plaintiffs and Coors
Global Properties, Inc., not all prior negotiations and contlattigeen Riintiffs and Coors.
Because Plaintiffsclaims appear to be based on separate, prior representations and contracts
with Coorsthat were ot integrated into the 2008 License Agreement with Coors Global
Properties, In¢.Coors and Cusack have not establistiat Plaintiffs’ claims are disputes
“under” the 2008 License Agreement. Accordingly, Coors and Cusack’s motion to sever and
transfer the claims against them based on the forum selection clause in théc2068

Agreement is DENIED.

VI. Motions Relatingo MillerCoors

MillerCoors moves to dismiss or, alternatively, to sever and transfer thes@dgainst it
based on the forum selection clause in the 2009 License Agreement. Plaintiffs memex to s
and stay oralternatively, to sever and transfer their claigaiast MillerCoorsarising under the
forum selection clause in the 2009 License Agreement. In its January 20, 2015 Ordeuyrthis

held that MillerCoors, as a signatory to the 2009 License Agreement, iscetdtidaforce the

14



agreement’s forum selection clause. The court did not address which claims gkernSoors
fall within the scope of the forum selection clause or the proper methodtcetiie forum
selection clause in this casklaintiffs’ Second Amended Complaint appears to bring the
following claims against MillerCoors: Count | (fe@d), Count Il (Mass. Gen. Laws ch. 93A),
Count IV (Breach of Covenant of Good Faith and Fair Dealing), Count IX (Cormaherci
Disparagement), Count X (Civil RICO), Count XI (Unjust Enrichment), Count XIefOp
Account), and Count XIII (Declaratory Relief).
A. Scope and Enforcement of the 2009 License Agreement’s Forum Selection Clause
“[1] tis the language of the forum selection clause itself that determines which etims f
within its scope.”Rivera 575 F.3d at 19Additionally, the First Circuit has held that “contract
related tort claims” involving the “same operative facts” agp#rallel contract claims that are
subject to the forum selection clause should also be litigated in the forum chokerpbties.

SeeLambert 983 F.2d at 1121-22ee alsdrivera 575 F.3d at 24.

The language of the forum selection clause in the 2@&hse Agreement states that it
applies to “[a]ll disputes under this Agreement.” Mot. Dismiss Ex. A 1 12.02 F#13].
Significantly, the 2009 Licensing Agreement contains an integration clausstdtest that the
agreement “supersed¢all other previous negotiations, commitments and writings” between
MillerCoors and Plaintiffs.Id. § 12.07. In considering the language of the forum selection

clause and integration provision in the 2009 License Agreement, the court concludes that t

2 The court considers the 2009 License Agreement in deciding MillerCoors’s Rules)2(b)(
motion to dismiss as Plaintiffs have not objected to MillerCoors’s reliance©agheement and

the agreement falls within the exceptions allowing consideration of a documsideaafthe
complaint when the document is “sufficiently referred to in the complaagWatterson v.

Page 987 F.2d 1, 3 (1st Cir. 1993), and when the “complaint’s factual allegations are expressly
linked to—and admittedly dependent upon—a document (the authenticity of which is not
challenged),’seeBeddall 137 F.3d at 17See, e.g.Second Am. Compl. {1 38-40.

15



following claims against MillerCoors eitharedisputes “under” the 2009 License Agreement or
arise oubf the same operative fads the disputes “under” the 2009 License Agreement: Count
| (Fraud), Count IV (Breach of Covenant of Good Faith and Fair Dealing), Coulnylst
Enrichment), Count Xl (Open Account), and Count Xlll (Declaratory Relief). Thesets are
therefore subject to the forum selection clause in the 2009 License Agreement.

In contrastMillerCoors has not established that the&irasin CountlX (Commercial
Disparagement Countll (violation of Mass. Gen. Laws ch. 93/&der a commercial
disparagement theory), and Codnh(Civil RICO) are disputes “under” the 2009 License
Agreemat orarise out of the same operative famssthedisputes “under” the 2009 License
Agreement. Plaintiffs’ RICO claim isased on statements in MillerCoors’s tax returns that are
unrelatedo the other causes of action in this litigattordditionally, Plaintiffs’ clains for
commercial disparagemeand violation of Chapter 93Ai(ider a commercial disparagement
theory) @pearto be based ocertain statementse.g, statements that Plaintiffs were
“disingenuous” and “not forthright”-allegedly made by MillerCoormafter and unrelated to the
alleged formtion and breachbf any contracts by the defendafit#ccordingly, Counts II
(Chapter 93A) IX (Commercial Disparagemengnd X(Civil Rico) are not subject to the forum
selection clausand shall remain in this action

The court mushextaddress the proper methfmat enforcing the forum selection clause

for all claims that that fall within its scope, including Counts I, 1V, XI, >ahd XIII against

3 The court notes that, although there is no pending Rule 12(b)(6) motion to dismiss Count X,
Plaintiffs’ Civil RICO claim may be vulnerable sooRule 12(b)(6) motion. Accordingly,
Plaintiffs may consider omitting this claim from their amended complaint.

4 Plaintiffs’ commercial disparagement claim against MillerCoors suffers frorsaime pleading
deficiencies regarding special damages dsedisbove. The court thus grants Plaintiffs leave to
amend Count IX against MillerCoors in order to properly allege special damigi® absence

of such an amendment, Count IX may be subject to dismissal pursuant to a Rule 12(b)(6) motion.
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MillerCoors. Plaintiffs request that the court sever the claims subject to tine $efation
clause. Federal Rule of Civil Proced@ftempowershe court to “sever any claim against a
party.” “The decision to separate parties or claims is a case management determination

‘peculiarly within the discretion of the trial court.AcevedeGarcia v. Monroig, 351 F.3d 547,

558 (1st Cir. 2003]citation omitted) Under Rule 21, the court may sever claims or parties
“when doing so would serve the ends of justice and further the prompt and efficienitidispos

of the litigation.” In re Merrill Lynch & Co.,Inc. Research Reports Sédig., 214 F.R.D. 152,

154 (S.D.N.Y. 2003jinternal quotation marks and citation omitte@)jaintiffs further request

that the court stay the claims subject to the forum selection clause untieatiition of the
remaining claims.“[T]he power to stay proceedings is incidental to the power inherent in every
court to control the disposition of the causes on its docket with economy of time andoeffort f

itself, for counsel, and for litigants.” Landis v. N. Am. Co., 299 U.S. 248, 254 (1936). Thus, the

decision “whether to stay proceedings involves balancing the interests oftibe gad the
Court. A stay is appropriate where it is likely to conserve judicial and pagy tesources, and

energy.” Bank ofAm., N.A. v. WRT Realty, LP, 769 F. Supp. 2d 36, 39 (D. Mass. 2011)

(internal quotation marks and citation omitted).

The courtconcludes that neither a severance nor a stay is warranted in this case.
Plaintiffs’ claims against MillerCoors involve overlapping issues of law actdifdh the claims
against the other defendantee, e.g.Second Am. Compl. T 41 (“MillerCoors . . . breached
Coors’ express promise . . .."). Thasncerns for judicial economy weigh against a severance
or stay. Moreover, any further delay would be inappropriate and prejuditigtht of the fact
that this case is nearly three years old and orlyeapleading stage of litigation.

MillerCoors requests that the court dismiss the claims that are subject to the foru
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sdection clause under Rule 12(b)(6). The First Circuit has heldfteatAtl. Marine Constr.

Co. v. U.S. Dist. Court for the W. Distf dex., 134 S. Ct. 568 (2013), “the use of Rule 12(b)(6)

to evaluate forum selection clauses is still permissible in this CiraQlaudioDe Leon 775

F.3d at 46 n.3. Accordingly, given the specific posture of this case, the court holds that
Plaintiffs’ claims against MillerCoors in Count$§Araud) IV (Breach of Covenant of Good

Faith and Fair Dealing)XI (Unjust Enrichment)XIl (Open Account)and Xlll (Declaratory

Relief) are dismissed without prejudice based on the forum selection clause in the 2009 License

Agreement.

VIl.  Conclusion

Miller's Rule 12(b)(6) Motion to Dismig#108] is ALLOWED IN PART and DENIED

IN PART. Miller's motion to dismis€ounts | (Fraud), XI (Unjust Enrichment), XII (Open
Account), and XIII (Declaratory Relief) is allowed as unopposed. To the eRarRaintiffs
attempt to bring a claim for tortious interference with contractual relatiomssadéiller, that
claim is dismissed. Plaintiffs’ claims against Miller in Counts IX (Commercial Digpanant)
and Il (Chapter 93A) are dismissed with leave to file an amended complaistitth@ently
alleges special damages.

Coors and Cusack’s Motion for Leave to Fllgstanter Reply [#116] is ALLOWED.

Plaintiffs’ CrossMotion to Strike Affidavit of Patti Z. Beacoff#117] is DENIED. Coors and

Cusack’sRule 12(b)(6) Motion to Dismiss Based on Forum Selection Clause, or, in the

Alternative, to Sever and Transf#104] is DENIED.

MillerCoors’sRule 12(b)(6) Motion to Dismiss Based on Forum Selection Clause or, in

the Alternative, to Sever and Transfgt01] is ALLOWED IN PART and DENIED IN PART.
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MillerCoors’s motion to dismiss or, alternatively, to transfer Counts Il (Eh8B#R), I1X
(Commercial Disparagement), and X (Civil Rico) is denied. MillerCoors’s motidistoiss
Counts | (Fraud), IV (Breach of Covenant of Good Faith and Fair Dealing), {uigt
Enrichment), XII (Open Account), and XlII (Declaratory Relief) i®aled; thesea@untsare

dismissed without prejudice. Plaintiff§lotion to Sever and Stay or, in the Alternative, to Sever

and Transfer Plaintiffs’ Claims Against Defendant Mileors, LLC[#99] is DENIED.

Plaintiffs may file an amended complaint in accordance with this Memorandum and
Order no later than August 5, 2015. If Plaintiffs do not file an amended complaintgust?s,
2015, Coors, Cusack, and MillerCoors shall file an answer or responsive pleadingusy 2Qig
2015. If Plaintiffs file an amended complaint by August 5, 2015, Miller, Coors, Cusack, and
MillerCoors shall file an answer or responsive pleading by August 20, 2015.

IT IS SO ORDERED.

[s/ IndiraTalwani
Date: July21, 2015 United States District Judge

19



