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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 12-11659GA0

SDCO ST. MARTIN, INC.,
Plaintiff,

V.
CITY OF MARLBOROUGH,

Defendant.

OPINION AND ORDER
March 20, 2014

O'TOOLE, D.J.
I. | ntroduction

The plaintiff, SDCO St. Martin (“St. Martin”)owns a buildinghat is located partly in
the City of Marlborough(the “City”) and partly in the Town of Southborough, straddling the
borderbetween those municipalitidsor a number of years, St. Martin has made payments to the
City under an agreement made between the City and a prior owner drtte¢ on whichthe
building sitsthat were characterized then (and still are by the Citypagments in lieu of taxes”
(“PILOT"). St. Martin by thisaction see& a declaratory judgmerthat thepayments are an
illegal tax under Massachusetts laWhe City has counterclaimed for breach of@fPILOT
agreementseekingto recoverwhat it claims argast underpayment3.he parties have filed
crossmotions for summary judgments a matter of law on the basis of a record of undisputed
facts

1. Factual Background

The relevant undisputefacts arethese:In the 1980s, Paul Maggiore owned |atincht

straddled theborder betweenMarlborough and Southborough. In 1987, Maggiore decided to
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build a building on the propertyhat would be mostly in Southborough, but partly in
Marlborough.As part of tle development process, he negotiated with the City about connecting
the building to the City’s water and sewer syst&outhborough does not provide sewer services
to its residents.
Maggiore and the City signed an agreement in May X88¥“1987 Agreement’)The
key provisions of thtagreement, as relevant here, were as follows:
3. Upon certification that the “Maggiore Group” has acquired all of the
preliminary approvals, including the industrial user sewer permit, the Qaty s
allow the connection from the withithescribed propertio the City sewer system.
4. In consideration for the connection to the City sewer system, the “Maggior
Group” shall make an annual payment in “lieu of taxes” in accordance with the
following schedule.
The “Maggiore Group” shall pay the sum of Fifty Thousand ($50,000.) Dollars to
the City on the date that the first (1st) phase is connected to the City sewer
system. The annual payment shall be increased to One Hundred Thousand
($100,000.)on the date the second (2nd) phase is tied to the first phase or
otherwise connected to the City sewer system or on the first legal daguzfrya
1990, whichever is sooner. . . .
On the first legal day in January on the eleventh year of this contractntivel
payment in lieu of taxes shall be increased to One Hundred Fifty Thousand
($150,000.) Dollars; thereafter, the annual payment shall be increased each year
accordance with the Boston Consumer Price Index.
Mertineit Aff., Ex. 5 at 2.
The 1987 Agreement further provided:

All successors in title to the “Maggie Group” shall be subject to this Agreement
to be recorded at the Middlesex South District Registry of Deeds

It is undisputed that the 1987 Agreemerats not recorded at the registry of deeds.
Maggioreconnectedsewer linedrom the new building to a prexisting public sewer at

his own expense, with no expense to the City. The connection is located emitingtythe City,



running across easements granted to phantiff's property: The cost of the connectiomas
$2,000.

In 1998, the property was sold by th&aggioretrust to Taurust95 West Technology
Partnership, and four years later St. Martin acquired it from TalghsNeither the deed from
the Maggiore trust to Taurus-495 nor the deed from Taurus-495 to St. Madaany reference
to the 1987 Agreement. Since it was not recorded, a title search would not have revealed its
existence. Nonetheledspth Taurus-495 and St. Martin continued to make the annual payment to
the City in addition toregularwater and sewer &s and regular real estate property taxes
assessed on the portion of the propérgluding part of the buildinglocated within the City.
There is no evidence that St. Martin knew of the 188ieement; it appears that it (like Taurus
495) simply continued making payments that its predecessor had been nstkiMartin's
records referred to the payments generally as a “water/sewer fee” or “w/s feen’rdteived by
the City, he PILOT payments wedeposited in the City’s general furltlis undisputed that the
amounts to be paid under tH®O87 Agreement were calculated to approximate what the
Maggiore (and successors) would hypothetically have owed therCigal estate taxes the
building had been located entirely in Marlborough, rathan partly in Marlborougbut mostly
in Southborough.

In 2012, after a change of management compaaiespresentative of St. Martin became
curious about the annual payment and made inquiry of the City. The City then furnishgd a ¢
of the 1987 Agreemant The City also asserted that recent years’ payments had not been

upwardly adjusted according to the CPI and demanded that St. Martin make up close to half a

! The City contests the validity of the easements. This dispute is immaterial.
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million dollars in what the City claimed were overdue past obligations. When &inv&fused
the demand, the City threatened to cut off the sewer connection. This suit followed.
[11.  Discussion

The dispute is governed by Massachusetts municipaf laturns in part upon the scope
of a municipality’s lawful power to tax, and in part upon the distinction between a taxfead a

It is a first principle thain Massachusetts “[c]ities and towns have no independent power

of taxation.”_Opinion of theuktices 393 N.E.2d 306, 310 (Mass. 1979). funicipality does

not have the power to levy, assess, or collect a tax unless the power to do so in arparticul

instance is granted by the Legislatur8ilva v. City of Attleborg 908 N.E.2d 722, 725 (Mass.

2009).Marlborough has and exercises the same power granted to other municifmatdéieseal
property within its city limits, an&t. Martin, like its predecessor owners of the property at issue,
has paid regularly assessed real estate taxes to thé€ipted above, the PILOT amount was
calculated to reflect what the municipal real estate tax might be if the building in question
instead of being only partly in Marlborough, wérgpothetically locate@ntirelywithin the City
It should go without sagg (or citation)that the City lacks authority to talkypothetical
property®

In addition to general taxes, a municipality may also charge fees for thed specific

municipally-provided servicesr as an exercise of police pow8eeDenver St. LLC v. Town of

Saugus970 N.E.2d 273, 274 (Mass. 2012). “There are two kinds of fees, ‘user fees based on the

rights of the entity as proprietor of the instrumentalities used’ andlatgy fees,’ ‘founded on

police power to regulate partieul businesses or activities.fd. (quoting Emerson College v.

% This Court’s jurisdiction is based on diversity of citizenship. 28 U.S.C. § 1332.

3 calling the payments under the 198@reement “payments in lieu of taxes” is unreal. St.
Martin has paid and continues to pay the actual taxes assessed. The payments under the
agreement are actually paymetitslieu of" taxes that are not actually owed.
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City of Boston 462 N.E.2d 1098, 1105 (Mass. 1984ewer charges would be an example of a

lawful user feeSeeTown of Winthrop v. Winthrop Housing Authorit$41 N.E.2d 582, 5884

(Mass.App. Ct. 1989).

Whether a charge islawful fee or a unlawfultax “must be determined by its operation
rather than its specially descriptive phrasBénver Streget970 N.E.2d at 275ln Emerson
College the Supreme Judicial Court identified the thraggrthat distinguish fees from taxes.

Fees f1.] are charged in exchange for a particular government service which

benefits the party paying the fee in a manner ‘not shared by other members of

society [;] ... [2.] are paid by choice, in that the partyyipg the fee has the

option of not utilizing the governmental service and thereby avoiding the

chargé[;] ... “and [3.] ... are collected not to raise revenues but to compensate

the governmental entity providing the services for its expenses.

Denver St.970 N.E.2d at 27%alteration in originalquotingEmerson College462 N.E.2d at

1105)%

The City provides sewer services to residenfsMarlborough, including of course St.
Martin, and charges them for the use. St. Martin has thedsewer usage fees charged by
Marlborough. Accordinglythe payments under the 198¢reement cannot be justified as user

fees for the use of the Marlborough sewer sysfigm. parties to @t agreement, in paragraph 15,

* The City relying on Anderson St. Assocs. v. City of Bos&#v N.E.2d 759 (Mass. 2004),
argues that the Court need not delve into the fee versus tax debate because thegpmadent
pursuant to a voluntary contract to which the plaintiffs are successors. AnderisoeaSily
distinguishable from the current case. In Andersortist.developers were exempted from an
obligation to pay real estate property taxes to Boston pursuant to a specifargts¢theme
granting benefits to developers of bligth urban areas. The scheme encouraged “payments in
lieu of taxes.” Sedlass. Gen. Laws ch. 121A, 88 6A, 10. The payments involved in this case
have no such statutory provenance. What mattered in Andersoasstot simply the
voluntariness of the contra@l payment, as the City suggests, but rather that the scheme was
authorized by the legislature.

> And nonresidents. The record indicates that Marlborough permits certain resifetits
neighboring Town of Hudson to use its sewer system, charging tthersame use fees as
residents of Marlborough.




acknowledged that Maggiore would besponsible for “all user fees for City services.” Mertineit
Aff., Ex. 5 at 4.

So if payments under the 198{greement are nactualmunicipal real estate taxésr
legitimate payments “in lieu” of suclgnd are nothe regular user fees charged Mambugh
residentdor use of the sewer system (or legitimate payments “in lieu” of such), whiey®
According to the agreement they are “[ijn consideration for the connection to theeier
system.”ld. at 2. Put that way, they could be considered a “connection Beg.that is not an
available option in this case. In the first place, Maggiore separately pamhaation fee (as well
as the construction costs of connection) when the connection waséice. Moreover, any
legitimate municipal service fee must not only be imposed on all users on commensgsr

Berry v. Town of Danvers13 N.E.2dL08, 110 (Mass. App. Ct. 1993t also must bear some

reasonable relation to the costs to the municipality of providing that seBaeBenver St. 970
N.E.2d at 275A multi-million dollar fee collectedn perpetuity, as the City would apparently
have it, could not conceivably be regarded as a legitimate serviceafsenably related to the
service provided

Moreoverthe payments cannot be regarded as a legitimate fee, as opposed to a tax, under

the saecalledEmerson Collegeest. The Emerson Collegéactors weigh heavily ifst. Martin’s

favor. The first factor is whetheBt. Martinis receiving gparticularized servicen exchange for

the paymentsin Denver St the SJC upheld a fee for new connections to the sewer system in
Saugus during &#me when amoratoriumwas placed on new connections due to environmental
issues. 970 N.E.2d at 280. The JdGndthat “access to the sewer system for r@nnections

was not a benefit shared by anyone other than those who paid the Ieé&]rilike in Denver

St, here the plaintiff's building was conneetl to the sewer systemvhen there were no



limitations on connections. Threcord indicates that theity has never denied a connection to a
building located in Marlborough and hegen permitted theonnedbn of buildings completely
outside of the City without additional chard&. Martinis being charged for a service that is
generallyprovided to the publigvithout anycharge additional to normal usage charges. It is not
receivinga particularized benefin exchange for its payments

The third Emerson Colledactor calls for a determination whether the fees are collected

to compensate the City far servicerenderedor rather area means ofaisgng revenue. There is
no question that this factor weighs heavily in favor of the plaintiie funds received are not
designated to thenaintenance or operation of teewer system but rathare depositedn the

City’s general fund, just like tax revenues. This is a strong inditdaabthe payment is meant to

raise revenueCf. Emerson College462 N.E.2d at 110&ilva v. City of Fall River 798 N.E.2d

297, 304 (Mass. App. Ct. 2003) (“Here, however, with uncontradicted evidence that the funds
are deposited to Fall Rivergeneral account and nothing in the record to indicate the basis on
which the charge was calculated or how the funds are used to defray expenses, we cannot
conclude that the money collected is not used to subsidize general governmentaingigra

Berry, 613 N.E.2cat112.

The secondEmerson Collegéactor isthe voluntarinesf the paymentThe importance

of voluntarinesgactorhas been limited by the SJEeeSilva v. City of Attleborg 908 N.E.2d at

728 (“Massachusetts cases decided siBowerson College . . have consistently given less

weight to the voluntariness factor. Other jurisdictions have abandoned it as unhelpful in
determining whether a charge is a fee or d}Jax
In any event, even if the payments were voluntarily agredua) telaggiore, it cannot

seriously be contended that the payments the ri@ity seeks would be made voluntartily S.



Martin. This whole controversy arises because the City seat@rijgel St. Martin(under threat
of disconnection from the public sewer system) to make payments itndbagree to on the
ground that Maggiore did agree to thamouple of decades ago

Put aside the question whether Maggism@jreement to make the payments “in lieu of
taxes” was truly voluntary; it can be assumed so for present purposesthe record bere the
Court there appear to be only two possible ways that St. Martin can now be inviyiudand
to that agreement: tHE©87 Agreementould be deemed to “run with the land” so that St. Martin
acquired the payment obligation under the agreement wiaequiredtitle to the real estate, or
St. Martin could be deemed to haagsented tthe contract by making thealledfor payments
from 2002 to 2012.

Neither theory can succeed for the same reason. The undisputed evidence in the record is
that St. Martin did not know of the existence of the 198greement until 2012As to the real
estate theory, it is not disputed that the 1987 Agreemastnever made of record as originally
contemplated. It was not therefore discoverable (and not discoveretifjerexamination.

Similarly, St. Martin’s payments over the years are not enough standingtalan®unt
to animplied in factcontract A contract may be implied in fattf a persorknowingly receives
services and other benefits, and there is no evidence that those services andweEreetiesng

furnished gratuitously Popponesset Beach Ass'n, Inc. v. Marchileb8 N.E.2d 983, 987

(Mass. App. Ct. 1996). The problem is that St. Martin ¢ierdast decade has not been receiving
any servicesbeyondwhat other property owners connected to the City sewer system receive.
Like those other property owners, St. Martin has paid the regularly assessecamwdatewer
charges. Unlike those other property owners, it has made PILOT payments for no additional

service or benefitWhat has been gratuitous has not been the provision of services, but the



payment of substantial sums for no servidésder these circumstances, it would be absurd to
hold St. Martin contractually responsible to continue payangonsiderablesomething for
absolutely nothingn return. The very essence of a contract, implied or otherwise, is mutuality,
and that is wholly lackingMoreover, wth the connection already in placgt. Martin has no
choice but to remain connected to the City sewer system. 248 C.M.R. 10.@B41§),613
N.E.2d at 111At the most, the pattern of payments may provide a reason why St. Martin cannot
recoup past payments made with what may have beewitsiegligent inattention.

To summarizehe Emerson Collegéactors:the paymentinder the 198 Agreementoes

not confer a particularized benefit on St. Martin which is not shared by the gpuobliat the
amount bears no relationship to the City’'stcm maintain the connectida or operation of the
sewer systemit is notavoluntarypaymentand the payment does not reimburse the City for the
actual or reasonably estimatedstsbut rather is deposited in the City’s general fupgt like
tax revenuesThe payments under the 1987 Agreementrarte therefore, legitimate municipal
feesfor particularizedservicerenderedThey arean illegal exactiormnd cannot be enforced.
IV. Conclusion

For the reasons stated herein, the plaintiff's MofmmSummary Judgment (dkt. n6)
is GRANTED, the City’s Motion for Summary Judgment is DENIED (dkt. ng. 69

St. Martin is directed to propose a form of judgment within 14 days of the entry of this
Order.

Itis SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge
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