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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

WAYNE MIRANDA, *
*
Petitioner, *
*
V. * Civil Action No. 12-cv-11957-IT
*
ANTHONY MENDONSA, *
*

Respondent. *

MEMORANDUM & ORDER

April 11, 2017

TALWANI, D.J.

Petitioner Wayne Miranda filed_a Petitiomder 28 U.S.C. 8§ 2254 for Writ of Habeas

Corpus by a Person in State Cust@tBetition”) [#1]. Heclaims that his due process rights were

violated: (1) when the prosecutor participateéarilitating cash payments to eyewitnesses to the
shooting, which were contingent upon reaghspecified outcomes during the course of
Petitioner’s case; (2) when the Massachusatfgeme Judicial Court (“SJC”) affirmed his
conviction by applying new lawx post factpand (3) when the prosecutor made statements
during his closing argument that improperly shiftee burden of proof to Petitioner and relied

on alleged evidence outside of the record. Fer#asons that follow, the Petition [#1] is
DENIED.

I.  Factual Background arferocedural History

A. Factual Background
On November 18, 2005, a grand jury chargetitiBeer with murder in the first degree,
assault and battery with a danges weapon, and unlawful possessof a firearm. Pet'r Mem.

Supp. Pet. Writ Habeas Corpus 1 [#22].
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At trial, the Government presented theorieprficipal and joint venture liability to the

jury. Commonwealth v. Miranda, 934 N.E.2@2, 224 n.1 (Mass. 2010) (“Miranda I”).

Petitioner asserted a defensara$identification._Id. at 227. Inupport of that defense, his trial
counsel presented expert tesimy and elicited evidence that othenay have been responsible
for the shooting and that the pmdiinvestigation was not thorough. Id.

Trial counsel also attacked the credibility of three Government witnesses, in part by
“bringing out the fact that each received sdoren of consideration, including monetary
consideration, in exchange fibreir testimony.” Id. The jury heard testimony that witnesses John
Andrade and Carmen Rodriguez had eacteadly received $3,000 from the New Bedford
Chamber of Commerce (“Chamber of Comasg) pursuant to its reward program for
information leading to an indictment in ansolved homicide, and each stood to receive an
additional $2,000 if the proffered information leda conviction. Id. at 227-28; Suppl. Answer
1844-45, 1919-21, 2286 (“S.A.”) [#14]. The jury also heard testimony from the individual in
charge of the Chamber of Commerce progtiaat under that program, a witness would not
receive payment until the Chamber of Commerce received a letter from the district attorney
verifying that the witness had provided inf@tion in connection with a specified, unsolved
homicide, and that the information led toiadictment, conviction, or both. S.A. 1919-22 [#14];
Miranda |, 934 N.E.2d at 227-28. Thatividual also testified thahe district #&orney provided
the required letter for Andrade and Rodrigusihough the district attoey did not endorse or
otherwise fund the program. S.A. 1922{#14]; Miranda |, 934 N.E.2d at 227-28.

In July 2008, Petitioner was convicted etend-degree murder, agtaand battery with
a dangerous weapon, and unlawful possessiarfiofarm. Miranda |, 934 N.E.2d at 224. The

jury returned a general verdict, and with mspo the second-degree murder and assault and



battery with a dangerous wsan charges, did not specify ather it found Petitioner guilty
individually or as a joint venter. 1d. at 224 n.1, 232; S.A. 2496 [#14].
B. Procedural Background
In September 2009, the SJC granted Petitigsragplication for direct appellate review.
S.A. 43, 56 [#14]. In his merits brief before that court, Petitioner mentioned in a footnote the

SJC’s decision in Commonwealth v. Zanetti, JL&.2d 869 (Mass. 2009), in which the SJC

had examined theories of principal and joinituee liability. The footnote asserted that “the
changes in the law of joint venture as set forth. . Zanetti do not apply” because his trial
occurred in July 2008, S.A. 94 [#14], but did acgue that application of Zanetti to review
Petitioner’s case would result in ar post fact@pplication of law irviolation of Petitioner’s
due process rights.

In September 2010, the SJC affirmed Petitieneonvictions. It rejected Petitioner’s
contentions that there was insufficient evidetcevarrant a finding that he was the shooter, and
thus acted as a principal, and insufficient ewice of joint venture. Miranda |, 934 N.E.2d at
232-33. The SJC explained that “it d[id] not matter who shot the victim” because “[t]he jury
reasonably could have inferred the defendtaoivingly participated in the shooting by
committing the shooting himself . . . or by supplyjhts co-venturer] with the means to commit
the shooting . . ., with the intent that [his\eenturer] do so.” Id. at 233 (citing Zanetti, 910
N.E.2d at 884). It also held that the evidencenitéed a conviction on either theory. Miranda I,
934 N.E.2d at 233.

After the SJC affirmed hisoavictions, Petitioner requestedehearing for review of the
SJC’s allege@x post fact@pplication of law in its decision. S.A. 251-58 [#14]. The SJC denied

the request. Id. at 259. Petitioneemhfiled a petition for a writ afertiorari in the United States



Supreme Court, which was denied in Novemp011. Miranda v. Massachusetts, 132 S. Ct. 548

(2011). Thereatfter, Petitionaled the_Petition [#1] here.

On September 3, 2014, this court stayedRARtition, finding thaPetitioner had not
exhausted his state court remedigth respect to the allegexk post fact@pplication of law
claim but that a stay was warranted towllim to do so. Mem. & Order 7 [#27]. Petitioner

subsequently filed a Motion for Relief from UnlawRestraint in Violation of the United States

Constitution in Bristol County Superior Cowthich was denied on June 10, 2015. Pet’r Suppl.

Mem. Supp. Pet. 1-2 [#34]. The SJC affhthat denial on May 12, 2016. Commonwealth v.

Miranda, 49 N.E.3d 675, 676 (201@Miranda 11”). Petitioner therfiled a_Notice of Exhaustion

and Request to Include Filings as Part of Re¢®28], and this court lifted the stay on June 13,

2016. Elec. Order [#29].

Il. Leqgal Standard for Habeas Review

Under the Antiterrorism and Effective Ded@enalty Act of 1996 (“AEDPA”), a state
prisoner must exhaust available state remediesdetrking a federal writ of habeas corpus. 28
U.S.C. § 2254(b)(1)(A). This reqreiment gives “the state thedi ‘opportunity to pass upon and

correct alleged violations of its prisonefsteral rights.” Josselyn v. Dennehy, 475 F.3d 1, 2-3

(1st Cir. 2007) (quoting Duncan v. Hgnb13 U.S. 364, 365 (1995)). Once a claim is

adjudicated on the merits in the state couféderal court considering a petition for a writ of
habeas corpus determines, as a threshold, and potentially dispositive, issue whether clearly

established federal law exists. Lockyer v. Aadlr, 538 U.S. 63, 71 (2003). Clearly established

federal law refers to holdings, not dicta, in Sampe Court decisions thexkisted on the date the

state court rendered the dkeaged decision. Williams v. Taylor, 529 U.S. 362, 412 (2000);

Greene v. Fisher, 565 U.S. 34, 38 (2011). In detanmiwhether clearly established law exists,




a Supreme Court’s holdings are to be readowly. See Carey v. Musladin, 549 U.S. 70, 76-77

(2006) (finding no clearly established feddeal where previous Supreme Court cases only
applied inherent prejudice tdst cases involving governmentensored conduct, rather than
conduct of independent courtroom spectatibnss creating an “open question in our
jurisprudence”). Where no clearly established fatew exists, a district court cannot decide
the merits of a habeas petition, because it cahetermine whether the state court’s decision
was contrary to or an unreasonable applicatiahatf law._Id. (finding state court decision was

not an unreasonable application of Court’s itfeastablished precedents); Wright v. Van Patten,

552 U.S. 120, 126 (2008) (per curiardpwes v. Fields, 35 U.S. 499, 508 (2012).

If such clearly established federal law exists, the court must then determine whether the
state court’s decision was (1) ‘f@oary to, or involved an uaasonable application of, clearly
established Federal law, as determined by thme®oe Court of the Unite8tates; or (2) resulted
in a decision that was based on an unreasergdiermination of the facts in light of the
evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d).

As to (1), a state court precedent is cagtta Supreme Court precedent “if the state
court arrives at a conclusion opposite to teaiched by [the Supreme Court] on a question of
law.” Williams, 529 U.S. at 405. A state-court daon “is also contrary to [Supreme Court]
precedent if the state court camiits facts that are materiallydistinguishable from a relevant
Supreme Court precedent and arrives at a repptisite to ours.” Id. Atate court unreasonably
applies clearly established Supre@wmurt precedent if it ggies legal principles to the facts of a
case “in an objectively unreasonable manremieasonably extends clearly established
principles to a new context” in which thep not belong, or “unreasdolg refuses to extend

clearly established legal primtes to a new context” in vith they should apply. Sleeper v.



Spencer, 510 F.3d 32, 38 (1st Cir. 200M)r(g L’Abbe v. DiPaolo, 311 F.3d 93, 96 (1st

Cir.2002));_se&Villiams, 529 U.S. at 407-09. As to (2), a federal court may not disturb the state
court’s findings of fact unlessgetitioner rebuts the presunmmi that those facts are correct
“with clear and convincing evidence to thentrary.” Sleeper, 510 F.3d at 38; 28 U.S.C.
§ 2254(e)(2).
[ll.  Discussion
A. Claim 1: Contingent Witness Payments

Petitioner claims first that his due prgseights were violated when the prosecutor
knowingly participated in the facilitation of caphyments to witnesses that were contingent
upon a particular outcome. Petitioner properly exhausted this claim in Miranda |.

Clearly established federal law exists oa ¢feneral question of whether a due process

violation results from the government’s use @bapensated witness. In Hoffa v. United States,

the Supreme Court considered whether the govertisneompensation of an informant violated
the defendant’s due process rights. 385 U.8, 320-12 (1966). It reasoned that such use was
“not per se unconstitutional,” and held thatdu® process violation was present where certain
procedural safeguards, such as cross-examination, jury instructiengess credibility, and
elucidation of the facts surroumgj the witness’s connection tise government, were in place.

Id. at 311-12; see also Napue v. lllinois, 36®&. 264, 269 (1959) (holding that the government

must not knowingly sponsor or suborn perjuife Supreme Court reiteeal these procedural

safeguards in later cases. In Giglio v. Unitealt&, the Court held that the government must

fully disclose to the defendant the terms 10y agreement with a cooperating witness. 405 U.S.

150, 154 (1972) (citing Brady v. Maryland, 373 U3S, 87 (1963)). It also announced in Banks

v. Dretke, that defendants must be afforded “bia#itlide to probe [informants’] credibility by



cross-examination . . . .” 540 U.S. 668, 702 (2004pting_On Lee v. United States, 343 U.S.

747, 757 (1952)) (concluding that the use of anrmémt violated the defendant’s right to due
process when the jury was ignorant of the infortisditrue role in the investigation and trial of
the case”). The SJC used this rubric in debeimy whether the witness payments to Andrade
and Rodriguez violated Petitier’'s due process rights. Mivda |, 934 N.E.2d at 231 (“In
analyzing the defendant’s due processlehgk, we adopt thieederal procedural
safeguards . . . .”). Accordingly, this court rws the SJC decision undbese broad standards.
Multiple procedural safeguards were in plac®etitioner’s trialPrior to trial, the
Government disclosed to Petitioner’s trial ateyithe terms of the reward program by which
Andrade and Rodriguez had reasdy and stood to receive, payments in exchange for providing
information._Miranda |, 934 N.E.2d at 231. Hiiml attorney was thereafter given the
opportunity to, and did, cross-examine boitnesses about those payments, S.A. 1844-45,
2286, and the jury also heard testimony fromitigevidual who ran the Chamber of Commerce
reward program, S.A. 1918-22. fiter, the judge instructeddhury after both Andrade and
Rodriguez’s testimony to “scrutiniz[e]” the tesbny “with particular care” because the rewards
those witnesses received were “contingenthere being a guilty verdict.” S.A. 1861-62, 2286.
In her final charge to the juryhe judge repeated this instrustiand gave further instructions on
how to assess witness credibility. S.A. 2415*18here a witness’ receipt of a reward is
contingent on there being a guilty verdict, testimony of such a witness should be scrutinized
with particular care.”). Finafl, no facts exist indicating that either the Government or the
Chamber of Commerce suborned perjury. Givenetlpescedural safeguards, the SJC’s decision

that the Government’s use of compensatédesses whose payntesias contingent upon a



particular outcome did not vioPetitioner’'s due process rightas neither contrary to nor an
unreasonable application of clgaestablished federal law.

Perhaps anticipating this analysis, Petitiorssests that no clearly established law exists
on the narrower question of whether a due progiegation exists when the witness payment is
contingent upon a particular outne, and that this court should consider the matter anew. But
this argument does not save the claim, for tleeabe of clearly established federal law would
preclude this court from deciding the menfsis petition. See Musladin, 549 U.S. at 76.

B. Claim 2: Ex Post Factépplication of Zanetti
Petitioner asserts that highis to due process, equal gaton, and fundamental fairness

were violated when the SJC applied Zanettewiewing the sufficiency of the evidence

supporting his conviction. Petitioner exfséed this claim in Miranda Il.
“[L]imitations on ex post factqudicial decision making ar@herent in the notion of due

process.” Rogers v. Tennessee, 532 U.S. 451, 456 (2001). Thus, where “judicial construction of a

criminal statute is unexpected and indefensiblegigrence to the law which had been expressed
prior to the conduct in issue, [tlsenstruction] must not be gineaetroactive effect.” Id. at 457

(citing Bouie v. City of Columbia, 378 U.S. 34354 (1964)) (internal quotation marks omitted).

The Supreme Court grounded its “check onoaattive judicial decisionmaking . . . in
accordance with the more basic and generatimim of fair warning,” because “[tlhe common
law, in short, presupposes a measure of evoldtianis incompatible wh stringent application
of ex post facto principlesRogers, 532 U.S. at 459, 461.
The SJC concluded that the application of Zanetti did not violate these principles because
Zanetti “did not enlarge or diminish the scopewisting joint venture liability,” that nothing in

Zanetti criminalized any action by Miranda thatsdawful when taken or deprived Miranda of



any previously available defense, and that the decision in Zanetti was not “unexpected and

indefensible by reference to the law which haeén expressed prior tile conduct at issue.”
Miranda Il, 49 N.E.3d at 676-77. Thus, its apgdiima of Zanetti to Petitioner’s case did not
violate due process. Id. at 6/Fetitioner characterizes Miraadl as nothing more than a
“summary disposition” that does “not meaninlyyf address legal isgs raise[d] nor the
arguments made by Mr. Miranda thwgrtain to those issues.” ReSuppl. Mem. Supp. Pet. Writ
Habeas Corpus 3-4 [#34]. Petitioner’s charactéamnds incorrect. As set forth above, the SJC
explained that Zanetti did notahge any law that would haa#ected Petitioner’s case, and
therefore no due pross violation occurred.

The SJC emphasized further that even if Petitioner were “entitled to have the evidence of
principal liability and joint venture liability eluated separately, the outcome would have been
no different,” as “the evidencegsented at trial was sufficient¢onvict Miranda as either the
principal shooter or as a jdimenturer.” Miranda I, 49 N.Bd at 677. This last conclusion
forecloses higx post factalaim. In considering the habegastition of another individual whose

trial occurred before Zanetti, the First Circtitnsidered whether the Zanetti standard allowed

the court to avoid having to make the deternmdmags to whether the glence supported either

principal or joint venture liability. Housen Gelb, 744 F.3d 221, 225 n.3 (1st Cir. 2014). Noting

that application of that standard to cases toeidre that standard was articulated in Zanetti
“may evoke due process concerns,” the couredttitat it was “best tmeet the petitioner’'s
sufficiency of the evidence argument head-dd. Ultimately, it held that the evidence
supporting petitioner’s conviction was sufficiemt both principal and jot venture liability

theories, and that as a result, the SJCdoaaimitted no reversiblerror. Id. at 225-27.



Following Housen, although the SJC’s analysis is compelling, this court need not finally
resolve whether the SJC’s application of Zanetti to an earlier case may raise due process
concerns. In addition to findingo due process concern, the S#d@atuded that the evidence was
sufficient under the “Latimore standard” to carivPetitioner on both thees of principal and
joint venture liability. Miranda I, 934 N.E.Zat 233;_Miranda Il, 49 N.E.3d at 677. Petitioner
does not challenge this finding. Accordinglye court does not need to decidedkeost facto
challenge, and Petitioner’s requesttiabeas relief on claim 2 is denied.

C. Claim 3: The Prosecutor’s Closing Argument

Petitioner’s third claim is that the proseatdalosing argument violated his due process
rights by shifting the burden of proof to Petitiome two ways: (1) by suggesting that there was
evidence that could not be heard becausees#ies feared Petitioner; and (2) by emphasizing
what Petitioner did not do or say at trial. &keserts that as a result of this improper burden

shifting, the trial was infected “witunfairness as to make the fésg conviction[s] a denial of

due process.” Darden v. Wairight, 477 U.S. 168, 181 (1986Retitioner exhausted this claim

in Miranda |.

! petitioner objects to the following statements:

e “[W]e have also heard about this fourth man,sbecalled driver of the car. . . . Apparently
responsible for driving the car back to [thetin’s] family’s home. The act, | would submit,
of a friend. Was it Casey DePina? | supposalw@t really know. Was it Barry Souto? |
suppose we don’t know. But where is that fellow? Casey DePina was interviewed by the
police. Barry Souto you heard was interviewed for a short term until he closed the door on
the police. Where is that fellow to tell th@st about how his friendied? We're talking two
and a half years later. Where is he? Whentiimk about a friend ndieing able to come
forward, for whatever reason, to talk about Hag/own friend died, you may have an idea of
what [the former president of the chambecoimmerce] was telling you when he said that
the Chamber of Commerce that he ran had arnep@gram . . . estabhed to try to solve
unsolved homicides . . . . Again, | invite youldok at the evidencglease.” Miranda, 934
N.E.2d at 234 n 22; S.A. 2390 [#14].
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In general, habeas review of a clainpiecluded when a state court has decided that
claim on the basis of an adequate and indeperstigtet-law ground that is firmly established and

regularly followed. Coleman v. Thompson, 301S. 722, 729 (1991); Harris v. Reed, 489 U.S.

255, 262 (1989). One common example of an adequad independentate law ground for a
decision is when “a state coagcline[s] to address a prisoisefederal claims because the
prisoner had failed to meet a state procedwaliirement.” Coleman, 501 U.S. at 729-30. The
First Circuit “[has] held, witha regularity bordering on the monotonous, that the Massachusetts
requirement for contemporaneous objectioranisndependent and adequate state procedural
ground, firmly established in the state’s juriggence and regularly followed in its courts.”

Janosky v. St. Amand, 594 F.3d 39, 44 (1st Cir. 20di@tions omitted). The SJC’s decision to

review a waived claim for the limited purposedetermining whether any error existed giving

¢ “[Reis] only came forward, as you recall, in Dadger of last year. | suggest to you if she
was showing signs of nervoussethat night and that nextorning, it had another cause
[other than an investigation concerning drugs]. But | know you don’t welcome that either. A
reward, the arrangement, her being taken othatfneighborhood. Think, if you will, of that
fourth person, that friend who we neverand from. Think about the event.” Miranda, 934
N.E.2d at 234 n.23; S.A. 2391 [#14].

e There is this issue about whether or not hewtere moving or whether she saw that, but
isn’t it interesting that thenly point on which she [Ms. Reis] is challenged as being
inconsistent in the various times that shetla$ to discuss this casewhether or not she
saw mouths move at this location? Not véhttre gun came from, not Wayne, not the chase,
not the gunshots. Just whether or not seersauths moving. Pet'r Mem. Supp. Pet. Writ
Habeas Corpus 48 [#22]; S.A. 2401 [#14].

e Now, it’s true Buddy [Mr. Andrade] says sothmg about a passing affirearm, but again,
isn’t that interesting that that’s the only paimthis whole set of observations here on which
he is challenged, given his — he told you tiatestified at some prior proceeding, and he
gave a statement to the police that night, gavaleo statement to the police that night.
Carmen [Rodriguez] gave a statement to tHe@dhat night. The only point on which he is
challenged as being inconsistent is whetirenot there was a passing of a gun after the
shooting. Not the events leading up to theating, not the events following it, but the
passing of that firearm. Pet'r Mem. Suppt.RErit Habeas Corpus 48 [#22]; S.A. 2403
[#14].
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rise to a substantial risk ofraiscarriage of justice does not constitute a waiver of procedural

default. Horton v. Allen, 370 F.3d 75, 81 (1st Cir. 2004).

In cases where the adequate-and-independentid rule applies, “feztal habeas review
of the claim[] is barred unless the prisoner can demonstrate cause for the default and actual
prejudice as a result of the ajid violation of federal law, @lemonstrate that failure to
consider the claim[] will result in a fundamentaiscarriage of justice.” Coleman, 501 U.S. at
750. To establish cause, a petitionaist show “that some objeat factor external to the

defense impeded counsel’'s efforts to comply \hih State’s proceduralles” Murray v. Carrier,

477 U.S. 478, 488 (1986). A petitioner must also stemtual prejudice resulting from the errors

of which he complains.” United States v. @ya456 U.S. 152, 168 (198@hternal quotation

marks omitted). To establish a “fundamental migage of justice,” a petitioner must show that

he is actually innocent of the crime for wihikbe was convicted. Mc€$key v. Zant, 499 U.S.

467, 495 (1991). This “narrow exception to the eaasd-prejudice imperative,” is “seldom to
be used, and explicitly tied to a showingastual innocence.” Lee v. Corsini, 777 F.3d 46, 62

(1st Cir. 2015) (quoting Burks v.ubois, 55 F.3d 712, 717 (1st Cir. 1995)).

The SJC stated that Petitioner waiveddnguments with respect to the prosecutor’s
closing argument because “he failed to objettialton the grounds he now raises.” Miranda I,
934 N.E.2d at 233. It then went on to “review ¢l@ms to determine whether there was error,
and if so, whether it gave rise acsubstantial risk of a miscaage of justice,” concluding that
there was no such risk. 1d. 283-35. Thus, claim 3 is procedllyadefaulted. Nor can Petitioner
rectify this procedural default. He does n@w that he has shownuse for the default and
prejudice resulting therefrom, trat he is actually innocent. He does not even mention

procedural default. Instead, he acknowledgesfmotnote that, excepting one statement he did
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not raise before the SJC, the statements abbeh he now complains “did not receive an
objection.” Pet'r Mem. Supp. Patrit Habeas Corpus 47 n.20 [#22].
IV.  Conclusion

For the foregoing reasons, Petitiond?&ition Under 28 U.S.C. 8§ 2254 for Writ of

Habeas Corpus by a Person in State Custody [#1] is DENIED.

IT 1S SO ORDERED.

Date:April 11,2017. /s/Indira Talwani
UnitedState<District Judge
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