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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 12-120386A0

CITIMORTGAGE, INC.,
Plaintiff,

V.
VLADIMIR SHAPIRO, MARC KADIS, and

FIDELITY NATIONAL TITLE INSURANCE COMPANY,
Defendants.

O'TOOLE, D.J.

The plaintiff, CitiMortgage, Inc.has moved for reconsideration of the Court®rder
(dkt. no.53) grantingdefendant Marc Kadis’ motion to dismiss and terminating as moot the
plaintiff's motion for lis pendens.

As a preliminary matter, CitiMortgage is correct that it has standing to sue partihén
interest because MERS assigned its rights under the mortgage at issugVrtgage in
December 2009 owever,| decline to reconsidemy prior ruling thatlack of notice to MERS
did not render the sheriff’'s sale invalid. In its motion for reconsideration, Citijdge concedes
thatno statutory provision entitles a mortgagee of record to notice of a sheaféand argues
that MERS was entitled to notice as a constitutionally protected due process Bug
CitiMortgage points to no authority stating that notéea sheriff's salenust be giverboth toa
lender, whd'alone enjoys the beneficial interest in flban,” andto anominee who holds “bare

legal title as mortgagee of record” fone lenderSeeCulhane v. Aurora Loan Servs. of Neb

708 F.3d 282, 291 (1st Cir. 2013). In the ordinary case, it may be both prudent and preferable
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that a nominee in the position BIERS as thé mortgagee of recotdbe notified of a sheriff's
saleso that it in turn, could properly notifyits principal, thenoteholdey but this is not the
ordinary case becauske noteholder receivedirect noticeof the sale The substance of the
principle should not turn on who provided the notice to the noteholder.

To the extent that CitiMortgage challenges the sufficiency of notice to CitiMmtda
note that nobnce inits briefing regarding the motion to dismiss did CitiMortgagiseanyissue
concerningthe notice it receivedneitheras toits content nor the fact of receipt. Ordy the
hearing did CitiMortgagés counselpoint to a possiblaliscrepancy between a handwritten
notation on the letter from the deputy sheriff indicating “1st Class Mailing” laadhtlusion of
a certified mail receiptThere is no factual disputbat CitiMortgage receivedctualnotice of
the sale, and as a legahtter,| concludedn the prior ordethat such noticéo it was sufficient.
| adhere to that conclusion.

CitiMortgage further requesteconsideation of the termination of the motion for lis
pendens as moofs reason therefoCitiMortgage asserts thalefendant Vladimir Shapiro, as
mortgagor, has equitable title in the propeatyd an actual controversy “affecting the title to real
property” and “the use and occupation thereof” remains. Mass. Gen. Laws ch. 184, § 15(b).
However, this position isunsupported by the facts as alleged by CitiMortgage. There is no
dispute here that “a sheriff's sale enforcing a senior recorded encumbrdre® took place
which rendered “[t]he interest of a junior mortgagee . . . susceptible of nulificalesdike v.
Keller, 650 N.E.2d 1279, 1284 (Mass. App. Ct. 1995). As CitiMortgage acknowledged in its
demand letter to defendant Fidelity National Title Insurance Company, “tné’staeed was

recorded, vesting title in Marc Kadis. The sheriff's deed hadeayear right of redemption.”



(Compl., Ex. W (dkt. no. 23).) The redemption period has long passe@itivdrtgagecannot
now contend that Shapiro has equitable title in the propertyteatis pendens is appropriate.
For these reasonsd plaintiff's Motion (dkt. no. 59) for ReconsideratisnDENIED.
It is SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




