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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 12-12340GA0

ANDRE WALKER,
Petitioner,

V.
BRUCE GELB,

Respondent.

OPINION AND ORDER
March 28, 2016

O’'TOOLE, D.J.

The petitioner, Andre Walker was convictedf first degree murder, armed assault with
intent to murder, andossession an unlicensed firearfoy a jury in Suffolk Superior Couand
sentenced ttife imprisonment. He filed a timely notice of appeal atitereafterfiled a motion
for a new trial.The trial court, after an evidentiary hearing, deniednéhe trialmotion and the
Supreme Judicial CouafffirmedbothWalker s convictionsand the denial of the motion famew

trial. Commonwealth v. Walke®53 N.E.2d 195 (Mass. 201The factsof the casare set forth

in detail in the SJC’s opinioWValkernow petitiors this Courfor a writ of habeas corpymirsuant

to 28 U.S.C. § 2254.

L. Standard of Review

The applicable standard of review is set forth in the Antiterrorism amectife Death
Penalty Act of 1996 (“AEDPA”) Under AEDPA, apetitionermust show that the state court

decision“was contrary to, or involved an unreasonable application of, clearlylisbtbFederal

! The chargesarose out of the fatal shooting of Francis Stephens andatainshooting of José
Astacio.
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law, as determined by the Supreme Court of the United States.” 28 U.S.C. 8§ 225ZKdKda|
principle is tlearly establishédvithin the meaning of this provision only when it is embodied in

a holding of [the United States Supreme] Coufttialer v. Haynes559 U.S. 43, 472010)

(citations omitted)

A state court decision i&ontrary to” clearly established federal law if &tlstate court
applies a rule that contradicts the governing law set forth in [the SupremésCoases” or if “the
state court confronts a set of facts that are materially indistirghleslirom a decision of [the
Supremé Court and nevertheless arrives a resuldifferent from [its] precederit Williams v.
Taylor, 529 U.S. 362, 4086 (2000).A decision involves an “unreasonable application” of
established federal laWf the state courtdentifies the correct governing legal principle from [the
Supreme]Courts decisions$ut unreasonably applies that prifeipo the facts of the prisorier
case.”ld. at 413.

Habeas relief may also be granted if a state court decision “was based on aonairea
determination of the facts in light of the esitte presented in the State court proceeding.” 28

U.S.C. § 2254(d)(2)accordBurt v. Titlow, 134 S.Ct. 10, 15 (2013)However, ‘a determination

of a factual issue made by a State court shall be presumed to be coB8e&iS.C. § 2254(e)(1)

and a habeas petitioner “bears the burden of rebutting the state cactia findings ‘by clear

and convincing evidence.Titlow, 134 S. Ct. at 15 (quoting 28 U.S.C. § 2254(e)(1)).
Unreasonablenegs the § 2254 contexequires “some increment wicorrectness beyond

error.” McCambridge v. HaJl303 F.3d 24, 36 (1st Cir. 2002) (en bafuifation omitted)accord

Williams, 529 U.S. at 41Q1 (cautioning that “arunreasonable application of federal law is
different from anincorrect application of federal law” (emphasis in originaljJhe increment

need not necessarily be great, batiist be great enough to make the decision unreasonable in the



independent and objective judgment of the federal court.” McCambridge, 303 F.3¢t @B
omitted) The statute establishes “a highly deferential standard for evaliséitegourt rulings

and demands that stateurt decisions be given the benefit of the doutatdy v. Cross132 S.

Ct. 490, 491(2011) per curiany (quotingFelkner v. Jacksqrb62 U.S. 594, 598 (2011)}.is a

standard that is “difficult to meetWhite v. Woodall, 134 SCt. 1697, 1702 (2014(citation

omitted)

1. | neffective Assistance of Counsel

The petitionefirst claims that he was denied the right to effective assistance of counsel in

violation of the Sixth AmendmentinderStricklandv. Washingtona petitioner asserting @aim

of ineffective assistancaust show that (a) his counseperformance “fell below aabjective
standard of reasonableness,” and“tbg deficient performance prejudiced the defense,” which
“requires showing that counsel’s errors were so serious as toeépeidefendant of a fair trial.”
466 U.S. 668, 687 (1984)he petitioner asserts several instances of ineffective assistance.

A. Failure to Move to Suppress Identification

The petitioneffirst arguesthat he was denied effective assistance of counsel because his
attorney faiéd to file a motion to suppreas outef-court identificationmade by a government
witness SylvesterHarrison To succeed on such a claim of ineffectiveness u&deckland
Walker “must also prove that his Fourth Amendment claim is meritorious and thatishar
reasonable probabilithat the verdict would have been different absent the excludable evidence

in order to demonstrate actual prejudidédmmelman v. Morrison477 U.S. 365, 376L986). The

petitioner’s claim founders on the first part of the Strickléordhulation.
Thecentralquestionn assessing/hetheran outof-court identificatiorshould be excluded

from evidencas whetherthe identification procedunsas “so impermissibly suggestive as to give



rise to a very substantial likelihood of irreparable misidentificdti@&mmons v. United States

390 U.S. 377, 384 (1968)he petitioner argues that Harrison’s-oitcourt identification fis that
description. If that were so, the failure to move to keep it out of evideEnte qualify as deficient
attorney performance f@tricklandpurposes.

The problem for the petitioner is that the state court factual findimgsyy the trial judge
in his lengthy and meticulous memorandum denying the new trial mettier providing the
defendanainevidentiary hearing to present,affect, the motion to suppress ¢tentended should
have been pursuedand then by the SJC in affirming the denial, were ithags unlikely that
Walker’s defenseounsel would have succeeded in proving that the identification procedures were
impermissbly suggestiveThe SJC said:

Because we conclude, based on our independent review of the evidence, that the

judge’s findings were not clearly erroneous, we accept these firaagsgree that

the defendant would not likely have been successful in protiag the

identification procedure was unnecessarily suggestive.
953 N.E.2d at 205.

The trial judge was specific: After viewing the photographic array usthe identification
procedure at issue, he found that the defendant’s picture did not staasl digtinctive in any

suggestive way and that there was nothing about the griaptoicarray that might have had the

effect of singling out the defendar@omnonwealthv. Walker, No. 200410099, 2009 WL

335930 at *45(Mass. Super. Ct. Feb. 11, 2009). He further found that Walker had failed to prove
certain factual propositions essential to his claim thatéfsnseounsel deficiently failed to move

to suppress the identification, including that Harrison was intoxicatetheattime of the
identification procedurgthat the police informed Harrison that ghieotographicarray depicted
members of a gang, or that the police pressured Harrison into making a sefemtiothe

photographic arrayd. Those subsidiary factual findings after an evidentiaaring are presumed



to be correct in the absence of clear and convincing evidence to the ¢ U.S.C.8
2254(e)(1) and there is none. The SJC’s conclusion def¢nsecounsel’s omission to move to
suppress was, on these facts among othergspnstitutionally deficientwas not an unreasonable
one under the applicable Supreme Court precedents.

B. Failure to Objecto InadmissibleHearsay

The petitioner claims that his counsel was ineffective in failing to btggrarts ofBoston
Police DetectiveJohn Martel’'s testimonyabout Harrison’sout-of-court identification of the

petitioner’s picture. Under Massachusetts evidence Gommonwealth v. Le, 828 N.E.2d 501

510 (Mass. 2005) some details beyond the bare identificatimay be admittedo provide

understandable context for the identification. Martel’s testimony inclubedfacts that the
identified person had been the operator of the car, that he was shooting, ahd taathe had
exitedwas a black Toyota. The SJC concluded that the first two of these waite oheportant to

understanding the identificatiowalker, 953 N.E.2d at 211t also concluded that the color and

make of the car were not germane to the identification, butahiaé extent defense counsel acted
deficiently in failing to object to those detaila hearsay groungany error was harmless because
the jury had heard about the make and color of the car $em@ralother witnessedd. In any
event, the petitionerds failed to identify any Supreme Court precedent that was unreasonably
applied by the SJC.

C. Failure to Object to Closing Argument

At the end of trial, the prosecutor told the jury in his closing argumenittraison had a
“good look” at the shooteand that Harrison “tells us” that the shooter looked liked#fendnt.

Id. The petitioner contends thiie prosecutor committed misconduct by misstating the evidence



presented at trighnd thatdefensecounsel’s failure to object denied him the right to effective
assistance of counsel

The trial court foundhatthe prosecutor’'s statement that Harrison had a “good look” was
“proper argument based on the evidence before the jury and permissible cedecFawn
therefrom” Walker, 2009 WL 335930, at50 (citations omitted)Among the evidence considered
was Harrison’s testimony that he sd\a quick image” of the shooting and Detective Martel’s
testimony that Harrison “said he saw the faces” of those involvdishooting “briefly.”ld. at
*50 & nn.21-22 The SJCGagreedwith the trial courandconcluded‘that defense counsslfailure
to dbject did not constitute ineffective assistance of coungéhlker, 953 N.E.2d aR12 (citation
omitted) As to the statement that Harrison “tells us” that the shooter looked likeetbiedant,
the SJCagreedwith the trial court’s finding thatdespite ‘the prosecutor’s inartful phraseology,’
a reasonable jury would have understood that the prosecutor was referrthg pretrial
identification of the photographs made by Harrison, not to his trial tesgiinmh

Under Supreme Court case laljt] he relevant question is whether the prosecutors’
commentsso infected the trial with unfairness as to make the resulting convictienial of due

process’ Darden v. Wainright, 477 U.S. 168, 181 (1986) (quounnelly v. DeChristoforo

416 U.S. 87,643 (1974)):[T]h e appropriate standard of review for such arctan writ of habeas
corpus is ‘the narrow one of due process, and not the broad exercise of sup@uoiger.” Id.
(quoting_Donnelly, 416 U.S. at 642).

This standard was reasonahlyplied by the SJ@s to botlprosecutoriaktatements

D. Failure to Introduce Evidence of ThiRhrty Confessions

The petitioner further claims thae was prejudiced blyis defensecounsel’s failure to

elicit evidenceof a third-party confession to the shooting&articularly, the petitioner contends



that his counsel should have sought to admit evidence that a wileess)jceDotson, had heard
ReggieGreenand Richard Green say that Reggie and Daryl Greesliatdhe victimsThough

hearsayhe argues, such testimony would be admissible under Chambers v. MissfippiS.

284 (1973).

The relevant evidence before the trial/motion judge included the followiotgob was
interviewed by Detective Michael Devane. According to Devane’s reptnreanterview, which
was made available to defense counsel in discovery, Dotson first said he feddmarsation
with Richard and Reggie in which they said that Reggie and Daryl had shot thesvide then
said he overheard such a conversationnTiedenied having heard any such conversation.

At trial, Devane testified for thprosecution. ld did not testify abouthe substance of
Dotson’s interview on direct examinatio@n cros-examination by the petitionerdefense
counsel, Devane satttat Dotson had|l] nitially” told him that Reggie and Daryl had shot the
victims. On redirect examination, Devane said that Dotson in tthéreoanted” that statement,
first saying that he had heard a rumor to that effect and then denying he had edeniidang
about the brothers’ involvement. On recresamination, Devane repeated his testimony that
Dotson had “recanted and backed off” his prior statement aReggie and Daryl having
committed the shootirsgWalker, 2009 WL 335930, at *33.

Both the trial judge and the SJC concluded that defense counsel made a reasonzdile tacti
judgment not to try to press the point any further, an effort that might hade matters worse.
There is nothing unreasonable about that conclusion.

The petitioner maleean argument hetbatdefensecounsel was ineffective in not seeking
the admission of Dotson’s cof-court statement under an exception to the rule against hearsay

a declaration against penal interest. That argument is also answered b@’theo8dlusion that,



under the circumstances, counsel’s judgment not to push the point washalbéatactical choice.
Walker, 953 N.E.2d at 2123. His related argumennder theChambers doctringhat it may be
sometimes necessary to admit excludable hearsay to protect a defendgant® a fair trial is
answered by the fact that pooffered hearsay wasxcluded.

E. Cumulative Effect

Finally, the petitioner contends that the cumulative effect of his counsedis @iolated
hisright to effective assistance of counsétough he is correct that this Court may consider “the
cumulative effect of counsel’s errors in determining whether a defendanprejudiced,Dugas
v. Coplan 428 F.3d 317, 335 (1st Cir. 200&jtation omitted) here“the combination of the
asserted errors . . . did not disfigure the proceedings so significantlyradetionine . .confidence

that the defendant received a fair trid&eUnited States v. Gonzaleldelendez 594 F.3d 2837

(1st Cir. 2010)citation omitted)

[1. Limitation on Use of Exculpatory Evidence

There was some evidence at trial that an unkneevaonhadapproached a police officer
at the crime scene asdidthathe had seetwo Hispanic maleget out of the Toyota, information
inconsistent with the prosecution theory. The court instructed the juryhthagtatement was
hearsay and could not be considered for the truth of the matters adsetrtedher only fothe
purpose of assessing ttwroughness of thaolice investigationAt trial, defense counsel argued
that the statementas admissible as an excited utterance obuappeal of the new triahotion,
appellate counsénsteadchallenged the instructiaamder theChambers doctrin&ee410 U.S. at
302.The SJC ruled thaheobjection was not preservetihe SJC went on to analyze only whether
the instruction was an error that resulted in a substantial likelihoaani$carriage of justice and

determined that it was not.



The respondent contends thiis ground for relief is procedurally defaulteddnder the
“independent and adequate state ground” doctrederal habeas review ecluded where a
state court has declined to consider a petitionfederal claimsdueto failure to meet a state

procedural requiremerfieeColeman v. Thompson, 501 U.S. 722, 75991).A state procedural

rule is adequate if it is consistently applied by the state cétmtson v. Allen 370 F.3d 75, 80

81 (1st Cir. 2@4) (citation omitted) and independent if it does not depend on, or is intertwined
with, federal lawColeman 501 U.S. at 735.0 overcome a procedural default, the petitioner must
demonstrateause for the default and actual prejudice or that failurertsider the defaulted claim
will result in “a fundamental miscarriage of justickel”at 750.

TheSJC’sdecision, based on a “defendant’s failure to object at trial, is an indeypiemtk
adequate ground for decision so long as the state court cotigiafgplies its contemporaneous
objection rule and has not waived it in the particular case by basing themerissome other
ground.” SeeHorton 370 F.3dat 80-81(citation omitted) The SJC consistently applies “the rule
that unpreserved claims a@fieited” and its review for a substantial miscarriage of justice “does
not work a waiver of the contgraraneous objection requireménid. at 81 (citation omitted)
This grounds procedurally defaulte@nd as the petitioner has not shown cause and prejudice, the
default will not be excused.

In any event, the statement clearly did not have the hallmarks of reliabdityvtbuld
qualify it for admission under theéhambersioctrine.See410 U.S. at 30041.

IV. Failureto Give Alibi I nstruction

The tial court denieddefense counsel's request for an alibi instructiGounsel had
requested such an instruction on the basis of evidbatée shooting had occurred betwe#08

and 8:15 p.m yet a witness testified that he salalker at a mutual acquaintance’s apartment



sometimeafter 800 p.m.TheSJC ruled that the trial courtits instructiongiad made amply clear

to the jury that the Commonwealth bore the burden of proof as to each elementomée
charged and that theefusalto give an alibi instruction was not prejudicially erroneolise
petitioner contends that this rujjmvas an unreasonable application of clearly established federal

law as set forth irCalifornia v. Trombetta, 467 U.S. 479, 485 (1984), ek Winship, 397U.S.

358, 364 (1970He citesseveral opinions by other Circuit couogerturningconvictions on direct

appeal for failure to give an alibi instructiog.g, Duckett v. Godinez, 67 F.3d 734, 743 (9th

Cir. 1995)(citing casesandUnited States v. Hicks748 F.2d 854, 857 (4th Cir. 1984).

The petitioner’s reliance on the€arcuit precedents is misplacelirst of all, for habeas
purposes, the precedents that matter are those from the Supreme Gotdborover,*[t] he fact
thata juryinstruction is inadequate by .direct appeal standards does not mean a petitioner who
relies on such an inadequacy will be entitled to habeas relief from a statecaoviction. In
habeas proceedings challenging state court convictions, reliefilisbdeanly forconstitutional
violations.” Duckett67 F.3d at 74femphasis in originaljnternal citation omitted)lo show that
a constitutional violation occurred, the petitioner must show that thegfadwgive the instruction
“by itself so infected the entire trial that the resulting conviction visldige processCupp v.
Naughten, 414 U.S. 141, 147 (1973).

Here, where the trial courtrepeatedly emphasized throughout trial, and forcefully
instructed in his charge to the jury, that the Commonwealth alone bore dea lofiproving every
element of each crime charged beyond a reasonable ddvddkér, 953 N.E.2dat 215,there was

no such constitutional violation.
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V. | nsufficient Evidence on Armed Assault

At trial, the Commonwealtprosecutecrmed assault with intent to murder charge under
the attempted battery theory, which requires protidt the defendant intended to commit a
battery, took some overt step toward accomplishing that intended battery, ancdeeaorably

close todoing so.”Id. at216 (quoting Commonwealth v. Melton, 763 N.E.2d 1092, 1096 (Mass.

2002)). The SJC found thathe evidence, when viewed in the light most favorable to the
Commonwealth, was sufficieas to each of the elemenis. In particular theevidence supported
a finding that the victimJoséAstacio, was wounded and rolled under a van, and the petitioner
exited his vehicle and shot multiple times in a downward direction orrdet.&d. The ballistic
evidence supported a reasonable infereéhae“at least one shot from each of the two firearms
used by the shooters was fired near the van under which Astacio rolleti, smgigests that each
of the shooters attempted to shoot Astacio after he was wourided.”

The petitioner argues thtte JC’s ruling that the evidence was sufficient to support a

conviction on this charge was an unreasonable application of Jackgonimia, 443 U.S. 307,

316 (1979) [N] o person shall be made to suffer the onus of a criminal conviction except upon
sufficient proof—defined as evidence necessary to convince a trier of fact beyond a reasonable
doubt of the existence of every element of the offér{séing In re Winship, 397 U.S. 358)He
specificallycontends that the Commonwealth presemelg speculative evidence thaistacio
rolled under a vanand that the ballisticexpert’'s testimonyhat shots were fired in the van’s
direction was also speculative

It is true thata habeas courhustnot “giv[e] credence to€videntiary interpretationsnd

illations that are unreasonable, insupportable, or overly speculattexworth v. St. Amandb70

F.3d 414, 425 (1st Cir. 200QquotingUnited States v. Spinney, 65 F.3d 231, 234 (1st Cir. 1995)).
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However,the evidence that the petitioner claimsoigerly speculative, whiléeaving room for
some doubtis not so speculative as to renderltbey ofevidence insufficient. For exampkbe
petitioner complainsf withessSharodClark's testimony that he “didn’t see what happened to the
first guy thatfell”—Astacic—"because | guess he rolled under the c@eéply Mem.of Law in
Supp. of PetFor Writ of Habeas Corpust 26(dkt. no. 28)) A reasonable juror coujgermissibly
infer thatAstacio rolled under the vaasClark testifiedthatAstaciovanished from his view, and
the defense did not submit evidence of any other vehmlesenton the sceneFurther,the
ballistics evidence, when viewed in the light most favorable to the Comesdth, suppostthe
jury’s verdict.

Because the petitioner has not shown that SJICunreasonably appliedackson this
ground failsas well
VI. Conclusion

For the foregoing reasons, the petition for habeas relief pursuant to .28 8 &254 (dkt.
no. 1) is DENIED.

A certificate ofappealdility will not issue, as the petitioner has not made a substantial
showing of the denial of a constitutional rigGee28 U.S.C. § 2253(c)(2).

It is SO ORDERED.

/s/ George A. O'Toole, Jr.
United States District Judge
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