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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 1:13-cv-10335-RGS
AIDA CABRERA
V.
SOVEREIGN BANK

MEMORANDUM AND ORDER ON DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

May 7, 2014
STEARNS, D.J.

Pro se plaintiff Aida Cabrera igne of the too many Americans who
lost their home in the Great Recessiddhe blames her plight on defendant
Sovereign Bank, which she alleges “compelled hegite up her home and
agree to [an] unfair short sale.Compl. § 8. Sovereign Bank, n/k/a
Santander Bank, N.A. (Santandémow moves for summary judgment
pursuant to Fed. R. Civ. P. 56(aBecause Cabrera has failed to summons
sufficient evidence to support heaah, the motion will be granted.

BACKGROUND

1 On January 30, 2009, Banco Santander, compldsegdurchase of
Sovereign Bank. On January 26, 2032yereign Bank changed its name to
“Sovereign Bank, N.A.” — and on Odter 17, 2013, to “Santander Bank,
N.A
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The facts viewed in the light mosavorable to Cabrera as the non-
moving party are as follows. On Jaany 8, 2004, Cabrera and her mother,
Eulalia Polanco, purchased 270 Ando&reet in Lawrence, Massachusetts
(Property) for $283,000. Mother arthughter granted a mortgage on the
Property to Wells Fargo Home Mortgagec., as security for a $374,760
promissory note. On January 13004, Cabrera and Polanco executed a
Quitclaim Deed transferring the PropettyCabrera as the sole owner. On
December 20, 2005, Cabrera negotiated a $280,08¢h“out” refinancing
of the Property with Santander. heturn, Cabrera granted Santander a
mortgage on the Property.

By January of 2008, Cabrera was unable to work la@donly sources
of income were her monthly Soci&ecurity and workers’ compensation
benefits. Financially stressed, shs&ubmitted a loan modification
application to Santander. On FebrydO, 2008, after determining that
Cabrera’s monthly mortgage and household expensseded her income,
Santander denied the application. Metober of 2008, Cabrera missed her
first mortgage payment. Over theext two years, Cabrera continued to
miss mortgage payments, while repedyeasking Santander to no avail for

a loan modification.



On March 22, 2010, Orlans Morgan PLLC (Orlans Moy,anlaw firm
retained by Santander, notified I&&ra by mail that it had begun
foreclosure proceedings. With the notification,la@rs Moran included
information suggesting alternatives to a forecleswsale, including the
option of a prior sale of # Property by Cabrera herselfShortly after
receiving the March 22, 2010 letter, Cabrera emdenmeto an exclusive
listing agreement with realtor RE/MAXOn April 30, 2010, Cabrera signed
an agreement with Francis Villa Javiér purchase of the Property for
$175,000. Shortly thereafter, Javier withdrew ¢ififer.

On June 17, 2010, Orlans Moran sent Cabrera a G¢atf Intention
to Foreclose and Deficiency After Foreclosure ofriyage,” which listed an
auction date of July 22, 2010. Qmly 7, 2010, Cabrera filed a preemptive
voluntary petition for Chapgr 7 bankruptcy, which served to cancel the sale.
Thereafter, Cabrera renewbeér efforts to sell the Property. On January 19,
2011, Santander approved a contracsak between Cabrera and Michael J.
Farris for $140,000. On January,2D11, Cabrera executed a settlement

statement and a quitclaim deed ts&éarring the Property to Farris.

2 The notice stated as follows: “$&bur Property: This means that
your property would be sold by you ipr to the foreclosure. Approval is
required if your sale does not pay gfiur lender in full.” Def.'s Ex. 12 —
Dkt. #23.



On February 21, 2013, Cabrera fileldis Complaint alleging that the
short sale was “unfair” and that she had been “celed to give up her
home” after Santander “start[ed] the foreclosuregesss” and “while [her]
loan modification was in process.” Comfilf 6, 8. Cabrera also alleges that
she “served a demand letter” on Samtan and that it “failed to make a
reasonable settlement offerld. 1 9-10. On February 25, 2013, Santander
moved for a more definite statement. On June P432the court denied
Santander’s motion after finding that Cabrera hddguately pled a claim
under Mass. Gen. Laws, ch. 93A (Chap®&A). The courtauthorized a six-
month discovery period. On Jaany 31, 2014, Santander filed for
summary judgment. The parties’ briefing was congdeon March 24,
2014.

DISCUSSION

Summary judgment is appropriatghen “the movant shows that
there is no genuine dispute as toyamaterial fact and the movant is
entitled to judgment as a matter ofMd Fed. R. Civ. P. 56(a). For a
dispute to be “genuine,” the “evidencelevant to the issue, viewed in the
light most flattering to the partypposing the motion, must be sufficiently
open-ended to permit a rational faotdier to resolve the issue in favor of

either side.”Natl Amusements, Inc. v. Town of Dedha43 F.3d 731, 735



(1st Cir. 1995) (citation omitted).“Trialworthiness requires not only a
‘genuine’ issue but also an issueathinvolves a ‘material’ fact.” Id. A
material fact is one which has the “paotial to affect the outcome of the
suit under applicable law.Nereida-Gonzalez v. Tirado-Delgad®90 F.2d
701, 703 (1st Cir. 1993). “[W]hen the facts suptpplausible but conflicting
inferences on a pivotal issue in thase, the judge may not choose between
those inferences at the summary judgment stag€byne v. Taber
Partners | 53 F.3d 454, 460 (1st Cir. 1995).

In support of her Chapter 93A&laim, Cabrera contends that
Santander “promise[d]” her that “as tipeocess of the loan modification is
on[]going,” Santander would “work withher] as [it] had information that
[her] income set back lemporary,” and that she would “get back on [her]
feet after some time.” Pl.'s Oppn 8 Cabrera asserts that despite these
soothing words, Santander pressured im¢o the short sale of her home.
Cabrera also maintains that afteceeving her Chapter 93A demand letter
on September 16, 2012, Santander “il® make [a] reasonable offer to
settle.” Id. T 10.

To prevail on her Chapter 93A chaj Cabrera must demonstrate that
Santander engaged inujnfair methods of competition and unfair or

deceptive acts or practices in businéssnsactions.” Mass. Gen. Laws ch.



93A, 8 2. “A practice is unfair ifit is within the penumbra of some
common-law, statutory, or other ebtmshed concept of unfairness; is
immoral, unethical, oppressive, amscrupulous; and causes substantial
injury to other businessmen.Juarez v. Select Portfolio Servicing, Inc.
708 F.3d 269, 280 (2013), quotingenda Corp. v. Pot OGold Money
Leagues,329 F.3d 216, 234 (1st Cir. 2003). The boundaméswvhat
gualifies as conduct violating Chapt8BA is a question of law, not fact.
Casavant v. Norwegian Cruise Line Ltd60 Mass. 500, 503 (2011).

What is missing is any evidence that anything Sadt& did or said
was unfair or deceptive. Santander consistenfiyrmed Cabrera between
2008 and 2010, that because her meodid not match the amount of her
loan payments, it would not modify her mortgagéhere was nothing
untrue or legally unfair about thisaement. Santander also provided
Cabrera with the appropriate notiof the foreclosure proceedings and
explained her responsibility for any fimency. She was also given advice
on alternatives to foreclosure thatesbould pursue (subject to Santander’s
approval). Moreover, Cabra admits that there were no threats or overtly
coercive acts by Santander influencihgr decision to sell the Property to
Farris. To the contrary, she testifiad her deposition that the agreement

with Farris was completely Wontary on her part.



. Did anyone force you to sign this document

(Settlement @tement) at the closing?

: No.

Q
A
Q:
A

Did anyone threaten youybu didn't sign this document?
No

Def. Ex. 6 at 57.

Q: Do you recognize this document (Quitclaim Deed)?
A: Yes.
Q: Is that your ginature at the bottom?
A: Yes.
Q: And this document was signed at the closing?
A: Yes.
Q: And you signed this document voluntarily?
A: Yes.
Q: No one forced you to sign it?
A: No.
Q: No one threatened you if you didn't sign it?
A: No.
Id. at 57-58.

What is left is Santander’s fiesal to grant Cabrera a loan

modification. It is well-settled that a bank Bano obligation under a note or

mortgage to modify a loan. “Unddvlassachusetts case law, absent an

explicit provision in the mortgage conttathere is no duty to negotiate for

loan modification oncex mortgagor defaults.’Peterson v. GMAC Mortg.,



LLC, 2011 WL 5075613, at *6 (DMass. Oct. 25, 2011), citin@arney v.
Shawmut Bank, N.A2008 WL 4266248, at *BMass. App. Ct. 2008) (per
curiam). It follows as anatter of law that the refusal to enter into a loan
modification cannot constitute an unfair or deceptact under Chapter
93A. This is logic. If the mere breach of contrames not amount to a
violation of Chapter 93AW hitinsville Plaza|nc. v. Kotseas378 Mass. 85,
100-101(1979), one is hard pressed to explain ttmwefusal to enter into
a contract in the first placeould ever become one.

Finally, Aida Cabrera contends dh documents that Santander has
submit in support of & summary judgment motioare “‘“incomplete” and
the attached affidavit of counsel Jankessler is “not base[d] on personal
knowledge.” Pl.'s Opp’n at 4. She $dailed to raise a genuine issue of
authenticity as to any of Santander’s documer@ge Orr v. Bank of Am.,
NT & SA 285 F.3d 764, 774 (9th Cir. 2002) (“[A] propemufodation need
not be established through persokabwledge but can rest on any manner
permitted by . . . Fed. R. Evid. 9®) (providing ten approaches to
authentication) [or] Fed. R. Evid. 20(self-authenticating documents need

no extrinsic foundation.”).



ORDER
For the foregoing reasons, defeadt’s motion for summary judgment
is ALLOWED with prejudice. The Clerk Wienter judgment for Santander
and close the case.
SO ORDERED.
/'s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE



