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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
WILLIAM COX,
Plaintiff,
Civil Action No.
V. 13-1037%DS

MASSACHUSETTS DEPARTMENT OF

~— e T e

CORRECTION,
Defendant.
)
MEMORANDUM AND ORDER ON
DEFENDANT’'S POST-TRIAL MOTIONS
SAYLOR, J.

This is an action brought by a mentadligabled state prisoner asserting claims under the
Americans with Disability Act, 42 U.S.C. § 1216iseq Plaintiff William Cox contends that he
was thevictim of discrimination on the basis of disatyilbecause he was denied adeqaatess
to (1) procedures to obtain medical cai@®), procedures to repoand resolve grievanceR)
procedures toeport physical or sexual assaufied (4)use of telephonesAfter a trial, a jury
found in his favor on thosglaims and awarded him money damaféefendant Massachusetts
Department bCorrectionhas moved for judgment in its favor as a matter ofdader Fed. R.

Civ. P. 50and for remittitur or fi the alternative) for a new trimhder Fed. R. Civ. P. 59(e) and
(a).

The basiquestion before the Court is whether the verdict should be overturned, in whole

1 Cox has sought both money damages and injunctive relief in this proceé@ngemorandum and order
resolves only the issue of money damages, leaving open the issjuacfive relief.
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or in part, on grounds of lack of evidence or sovereign immunityeisue of course, is not
whether Cox is an unsympathetic figure (he is a convicted murderer serifangentence) or a
sympathetic figure (he is a mentally disabled man who was sexualylt@skin prison). Nois
theissuewhether the procedures at issue are ideall respects Rather, it is whether—under

the complex procedural interplay between the ADA, principles of sovereign immunityeand
Constitution—the award of money damages should be upheld. For the reasons set forth below,
themotions will be granted in part and denied in part.

l. Background

William Cox isa 57+yearold inmate currently serving a life sentemedlassachusetts
state prisorfor a conviction of second-degree murder in 2007e is mentally disabled and has
an intelligence quotient (“1Q”) of 51. (Tr. 3:65). He is unable to read, write, and dial a
telephone without assistance. (Tr. 2:45-46; 3:68, 92). Since 2009, he has been housed in the
residentiattreatment uni{*RTU") , a specialized unit for inmates with mertalalth problems.
(Tr. 3:23, 37).

At trial, Cox presented evidence concerning his inability to access varisos pri
programs and services. He presented evidence that, due to his inability to vuises, tnable to
fill out sick-call slips to request medical attention. (Tr. 2:4Fhere was evidence that he
sometimes experienced delays in receiving medical care, although the lethgtldelays and
their cause is uncleakle testified that other inmates help him fill out sezakl slips, and that, in
exchange, hes oftenrequired to barter with them, generally by givithgm items he has
purchased through the prison commissary system, such as chips, coffee, or f@strie$27-

28). Because he is geiired to barter for favors, Heelievesthathe is more vulnerable to

2The jury in this matter was not advised of the nature of the crimehfich Cox had been sentenced.
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exploitation by other prisoners.

Cox also presented evidence that his inability to write prevented him from making ful
use of the prison grievance system, and that, as with sick-call slips, he haddthginamates
items from his commissary in exchange for their help writing out greevéorms. (Tr. 5:128).

Cox also presented evidence concerning his inability to dial the telephone. Again, he
testified that hsometimegave other inmates items from his commissary in exchange for their
help dialing the telephone. (Tr. 5:127-28).

His inability to dial the telephorasorestricted his ability to use the confidential hotline
to report instances of sexual assault, referred to dPREA’ hotline in reference to the Prison
Rape Elimination Act34 U.S.C. 8§ 3030&t seq (Tr. 2:59-60, 92). There was testimony at trial
thathe was the victim of a sexual assault committed by other inmatedjich other inmates
inserted a deodorant bottle in his anus. (Tr. 2:55-BAkre was also testimortlgat another
inmate who witnessed the incident called the PREA hotline on Cox’s behalf to regddrt it
5:114; 2:88).

Prior to that incident, the same inmates who sexually assaultedt @Gxast twice pulled
his pants down and made fun of the size of his penis. (Tr. 2:61-63; 5:111, 122). Cox testified
that he reportethe incidentdo correction®fficers, but that they told him that it was his fault
and “never done nothing about it.” (Tr. 5:111, 122).

An inmate named George Stallings testifiedt he occasionally helped Cox make phone
calls or write letters. (Tr. 2:63). Stallings testifiadyeneral termshat when Cox asked
corrections officers for assistance, they would refuse to help, and instead dwghat him,”
and say things like “look at this clown’ or ‘look at this guy, is he serious?” 164).

The DOC presented testimony tipiicement in the RTuheant thaCox had access to



the “very highest level of general population care [available] in the Departm€Eoti@lction.”

(Tr. 3:131). There was testimony that the merheklth clinicians who staffed the RTU were
available to help inmates with thingach ageading or writing letterer formsand dialing the
telephone. (Tr. 3:56-57, 93; 6:97)here was also testimony that Cox had daily access to nurses
and mentahealth clinicians, from whom he could seek assistance at any time. (Tr. 6:94, 113,
3:54).

The jury returned a verdict in favor of Cox and against the DOC on most of his ADA
claims,finding that he lacked meaningful access to (1) procedures to obtain medic§2xare;
procedures to report and resolve grievances; (3) procedures to report pirysealal threats or
assaults; and (4)se oftelephones. (Docket No. 199 aP)2 Thejury awarded damages in the
amount of $250,000, broken down between the different claims as follows: $50,0xkfof
accesdo procedures to obtain medical care; $25,0004tk of accest procedures to report
and resolve grievances; $150,000 ol of access tprocedures to report physical and sexual
threats or assaults; and $25,000l&mk of access ttelephones. I¢. at 3).

The DOC has moved for passtal relief in the form of judgment as a matter of law,
sovereign immunity as to the damages award ramktitur or, in the alternativea new trial on
damages

I. Analysis

A. Judgment as a Matter of Law

The DOC has moved for judgment as a matter of law pursuant to Fed. R. Civ. P. 50(b). It

conters that judgment in its favas warranted becaug#) the evidence presented at trial

3The jury found in favor of Steven J. O’Brien, the Superintendent of tlesat¢husetts Department of
Correction, who had been sued in his official cayadt also found for defendants on a claim that Cox’s disability
prevented him from having meaningful access to the shower.
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showed that Cokad meaningful access poison programs and services andtf®) evidence did
not support a finding of intentional discrimination, as is required to award ceatpey
damages under the ADA. It has further moved for judgment as a matter of law oouthe of
sovereign immunity.

1. Whether the ClaimsAre Preserved

A Rule 50(b) motion for judgment as a matter of law is “bounded by the movant’s earlier
Rule 50(a) motion.”Parker v. Gerrish547 F.3d 1, 12 (1st Cir. 2008) (internal quotation marks
omitted). Such a motion cannot be used to “introduce a leg@aiytimot distinctly articulated in
[the movant’s] close-of-evidence motion for a directed verdild.” (internal quotation marks
omitted);accord Costa-Urena v. Segarra90 F.3d 18, 26 n.4 (1st Cir. 2009) (“It is well-
established that arguments not made in a motion for judgment as a matter of laRulader
50(a) cannot then be advanced in a renewed motion for judgment as a matter of law weder Rul
50(b).”); Fed. R. Civ. P. 50 Advisory Committee’s Notes, 2006 Amendments (“Because the Rule
50(b) motion is only a renewal of the preverdict motion, it can be granted only on grounds
advanced in the preverdict motion.”).

Defendantdiled two pre-verdict Rule 50(a) motions, one at the clogeafs case and
the other at the close of d@ltle evidence Those motions focused primarily on the claim against
defendant O’Brien in his individual capacitySgeDocket No. 194 at 1-8; Docket No. 195 at 1-
8). As to the ADA claim against the DOC, the motions fedysimarily on the issue of
sovereign immunity. §eeDocket No. 194 at 8-10; Docket No. 195 at 8-10).

As part of itsargument on sovereign immunity, the DOC congzttiat “the plaintiff has
failed to produce evidence to prove each element” of his ADA claim. (Docket No. 194 at 8;

Docket No. 195 at)8 It went on to state:



[Cox] has failed to produce evidence that the Department of Correction denied

[him] access to prison services with a discriminatory purpose, a required element

of his claim. [He] has failed to show that there was anything different about the

way he was treated “by reason of . . . disability.” [Ha$ failed to show that his

disability was a substantial cause of the exclusion or denial of any reasonable

accommodation. In order for his claim to survilfee] must allege causation

between the alleged discrimination and his disabilije] has failed to show that

the defendant violated Title Il with respect to any of the alleged servicgashe

denied—assistance using [the] telephone, assistance filing grievances, assistance

writing sick slips, and assistance cleaning his cell or using the shower.
(Docket No. 194 at 8-9; Docket No. 1868-9) (internal citations omitted)At oral argument on
the motion, defendants presented argument on the claims against O’Brien and the issue of
sovereign immunity only. SeeTr. 6:19-24). As to sovereign immunitipe DOCarguedthat
Cox had failed to show “any injury to . even withrespect to any lost opportunity” to access
prison programs and services and that “Cox has failed to show any injury with regpect t
specific claims under the ADA with respect to medical care, the grievance presetlephone,
[and] showers.” Ifl. at 21, 24). In context, however, it is unclear whether the B@@juments
were made under the standards of the ADA itself or the standards of theutionstifprovisions
relevant to each claim

Thus, there is some ambiguity as to whether the DOCthirehallenged the sufficiency
of the evidence to suppd@ioXs ADA claims in its earlier Rule 50(a) motions. However, the
first step in the relevant sovereignmunity analysis is whether the plaintiff has stated a viable
ADA claim. See United States v. Georgtt6 U.S. 151, 159 (2006). Accordingly, its Rule
50(b) motion does not introduce a wholly new legal theory or argument. The Court will

therefore proceed to the merits of the motion.

2. Whether Judgment as a Matter of Law § Appropriate

A motion for judgment as a matter of law may be granted only “when, after @rgmi

the evidence of record and drawing all inferences in favor of the nonmoving partycdte re



reveals no sufficient evidentiary basis for the verdi@dirnmerman v. Direcdfed. Credit Union
262 F.3d 70, 75 (1st Cir. 2001). When considering a motion for judgment as a matter of law,
“the court may not weigh the evidence, undertake credibility determinationggyagesim
differential factfinding.” Id. Rather, “the jury’srerdict must stand unless the evidence, taken in
the light most favorable to the prevailing party, points unerringly to an oppositeisimmc? Id.

To succeed on@aim undefTitle Il of the ADA, a plaintiff must establish “(1) that he is
a qualifiedindividual with a disability; (2) that he was either excluded from participan or
denied the benefits of some public entity’s services, programs, or astiitveas otherwise
discriminated against; and (3) that such exclusion, denial of benefiiscomination was by
reason of the plaintiff's disability.’Parker v. Universidad de Puerto Rijc@25 F.3d 1, 5 (1st
Cir. 2000). The second proggnerally requires that a plaintiff show that he was denied
“meaningful access’ to government benefits and programs,” meaning tragfdredant failed
to take “reasonable steps to ensure that [the plaintiff] can take advantagebefiefits and
programs.Theriault v. Flynn162 F.3d 46, 48 (1st Cir. 1998).

Here, t is undisputed that due to his intellectual disabilitiesx is unable to read, write,
or dial a telephone. The DOC contends thatevidence presented at trial failed to establish that
those limitations prevented him froraaessing the prison programsd services at issue.

For the reasons set forth beloWe tevidence here is sufficient, if sometimesrginally
S0, to establish that Cox was denied access to (1) procedures to obtain mesli¢a) ca
procedures to report and resolve grievances, and (3) procedures to repodl pimgsgexual
assault It is not sufficient, bwever,to establish that he was denied meaningful access tséhe
of telephones, and for that reason, the motion for judgment as a matter of law will leel gEant

to that clam.



a. Evidence of Denial of Access to Programs and Services

(2) Procedures to Obtain Medical Care

The DOC contends that the evidence presented atlidialotestablish thaCox was
deniedmeaningful access to procedures to obtain medical care. In particulareideitiat the
evidence showethat he does not need to write a sick slip in order to receive medicabutre
could simply ask any member of the staff, including his mdraakh clinicians or the nurses
that he seedaily to receive insulin injectionshat he needs to see medical staff.

At trial, Karen Dinardo, the deputy superintendent oéméy atNorth Central
Correctional Institutésardner and the ADA coordinator, testified that €oxld access medical
care by “ask[ing] staff, let[ting] staff know that he is in need of servicegsking a nurse in the
insulin line who “would make sure that he was seen by somebody if he wasegpgriany
difficulty.” (Tr. 6:113). Andrea MitchellCox’s mentalhealth clinician, also testified that she
seeshim on a daily basis and would “[a]bsolutely” assist him with writing a satkslip if he
asked. (Tr. 6:94). Mitzi Peterson, the director of behavioral health for the BSi@et that an
inmate could approach staff on the unit doing rounds to verbally ask for medicalhassigfar.
3:54). Cox himselélso testified that his menthkalth clinicians “help[] me any time | ask” and
that he can “go down to medical, they help me, too. | go down to medical and ask the people
who runs [sic] it.” (Tr. 5:138).

However, another inmate, George Stallirtgstifiedthat an inmate could “[a]bsolutely
not” just show up at the medical unit and receive treatment. (Tr. 236K testified that
sometimesnedical staff or mental health staff told him they were too busy to help him, and

would tell him to go back to his unit. (Tr. 5:132-33Y.here was also evidence from which the

4 He also testified that corrections officers wostimetimegell him to “go back to his room” when he
asked them for help. (T5:133).



jury mighthave reasonably inferred that wh@ax asked for medical attentiphe was toldhat
heneeded to fill out a siekall slip in order to be seen. (Trial Ex. 1.1563 (stek-slip,
apparently filled out by another inmate, stating “lI want to know why éh@seen a doctor? As
told by Carol (nurse H.S.U). Please help. Thank you.”); Trial Ex. 1.1849daicklip,
apparently filled out by another inmate, stating “At approx. 9 AM during med. linerhneid
nurse Tracy of bowl bleading [sic] when | poop. When | wipe the blood pours from mEng).
sick call request forms in evidence contain a number of compfennmtsCoxabout delays. See,
e.g.,Exs. 1.1563, 1.1742, 1.2111, 1.2112)x testified that when other inmates helped him fill
out a sick slip, he would give them “my pastry, like cupcake, anything.” (Tr. 5:128).

As noted Stallings testifiedhat as a general matter, corrections officers would make fun
of Cox if he asked for assistanc@.r. 2:64). Stallings did not specifically tesyif however, that
correctionsofficers refused to assi€oxin filling out sick-call slips.

It is far from clear that the evidenas to the claim of denial of adequate access to
medical caras sufficient to sustain the verdict. There was unrebutted evidence that Cox had
daily access to medical and mertaklth professionals who could (and would) assist him in
obtaining any required care. Medical resources are limited, even outside of armbdglays
in obtaining noremergeny care are commonplace; a delay by no means automagqakys
to a denialor even the provision of substlardcare The question is further complicated by the
prison environment. It is reasonable for prisons to require orderly procéousegkng
medical treatmen&nd not simply permit prisoners to simply showatighe clinic and receive
treatment on demand. The requirement of a written slip forenwgrgency treatment is not
unreasonable, even for a mentally disabled pris@selong as astance in filling out the slip is

provided.



On the other hand, prisonease at the mercy of the staff, atietycannot seek care
elsewhere if their requests are ignorddhere was some evidence that corrections offidet
not provideassistance in obtaining caemdinsteadmade fun of Cox.Cox testified that (in
effect) hehad to pay inmates to help him fill out sick slips. And there is some evidence of delays
in obtainingaccess to healttare.

Accordingly, the Court will not overturn the verdict concerning Cox’s access to
procedures toequest medical cateecause the evidence, viewed in the light most favorable to
him, does not “point[] unerringly to an opposite conclusioAithmerman262 F.3d at 75.

(2) Procedures to Report and Resolve Grievances

The DOCfurthercontends that the evidence at trial failed to establisitbatacked
meaningful access to procedures to report and resolve grievances. It points tceawiaieGox
is able to advocate for himselfdahasin fact“advocated for himself in interpersonal struggles
with others, with issues with roommates.” (Tr. 3:125 (testimony of Mitzi RetgtsThere is
also evidence that, on at least one occasierspoke to a menthkalth clinician about another
inmate who “provokes” him. (Tr. 3:60).

The DOC also points to evidence that Gaxentathealth clinicials are available for
confidential meetings and can provide assistance with reading and w(ifin@.86-88). There
was evidence that if an inmate reported to a memalth cliniciarthat he was afraid that
someone else was going to harm him, that clinician would report that to the shift wdenraad
file a confidential incident report for the superintendent’s review. (Tr. 3BBally, therewas
evidence that inmates can report problems to DOC staff during staff roundff acsess hour,

during which inmates can report problems or complami3OC officialsfrom the

5 There was no evidence presented of any steps taken to resolve the apparentdtnitiat other
inmate.
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superintendent’s administration. (Tr. 2:67; Tr. 6:111).

However, there was also some evidence @matmay havdacked meaningful access to
grievanceprocedures. For example, Prisoners’ Legal Services attorney LaureteB#ied
that, to her knowledge, no DOC staff member had ever helpedil€axgrievare. (Tr. 4:81).
Therewas evidence from which the jury could conclude that @eoks the mental capacity to
advocate on his own behalf and proactively seek out assistance from staff me@eerr.
3:65-68 (discussing Cé&xIQ and intellectual capabilities]r. 4:100(testimony by attorney
Lauren Petit thaCox is “unable to . . . understand the information that he would need to present
in order to substantiate what his ne@ale” and that his ability to express his needsesy"
limited”)). Cox testified that he “wouldn’t fill out no grievance,” but that if other inmatgsede
him, he would give them something. (Tr. 5:128nd as notedthere was testimony from
Stallings thatorrectionsofficers were generally not regpgive to Cox’s requests for assistance.
(SeeTr. 2:64).

Again, it is far from clear whether the evidence on this issue is sufficketause Cox is
illiterate and has limited intellectual capacity, he will never be able to put grievanaeiting
without assistance, andll always have difficulty advocating for himself and seekingtioat
help of staff, regardless of what procedures are in place. There is no evidéheseher
actually attempted to file a grievance and failed, was preventedifiogna grievance, or
suffered an injury that could have been resolved by a grieYance.

Nonetheless, agathe Court will not overturn thgury’s verdictas to this issubecause

8 The closest the evidence comes to establishing such an injury is Cox®testhat he had a bag of
coffee and corn chips stolen biyadher prisoner from his cell; that he hadassette player stolen by a different
prisoner; that he told his mentadalth worker about the thefts; and that the prisoesponsible for the cassette
player theftwas not punished for it. (T5:11314). There was no evidence, however, as to any effort by Cox to file
a grievance as to those incidentsywbether othow the grievance process might have resolved the situation.

11



the evidence, viewed in the light most favorableltontiff, does not “point[] unerringly to an
opposite conclusion.’Zimmerman262 F.3d at 75.

3) Procedures to Report Physical and Sexual Assault

The DOCnextcontends that the evidence at trial failed to establisitObatvas denied
meaningful access to proceduresdport physical and sexual assault points to evidence that
he was able to report any problems to DOC staff, includiagtathealth cliniciais, corrections
officers, and other officials during either staff rounds or staff access Itoalso points to
evidence that hbas monthly confidential meetings with Inientathealth clinicianthat he
could request additional confidential meetings if necessary, and tleatapbrted any instance
of physical or sexual assault to his clinician, that person would then file an in@gent for the
superintendent’s review. (Tr. 3:55; 6:86-87). Thus, the DOC contends tizdihilgy to dial a
telephone and use the confidenB&EA hotline did not prevent him from reporting assaults in
other ways.

As noted, here was evidence thBOC staff were not always responsive to 8ox
requests for assistanc€oxtestified that he reported tmrrectionsofficers thatotherinmates—
the same inmasavho later sexually assaulted hirwerepulling down his pantdaughing at
him, and making fun of the size of his penis, but that the officers did nothing abgiut it.
5:111, 122 Again, here was also testimorfipom Stallingsthat when Cox asked corrections
officers for help, they would “laugh at him” or call him a “clown.” (Tr. 2:6&urthermore,
there was testimonlyom Stallings that the PREA hotline wascessaryo provide a confidential
means of reporting assault so that the individual making the report would not lbedla&ht,”
which couldhave consequences for tipatsoners safety. (Tr. 2:9992). Arguablythe earlier

refusal of the guards to respatadthe earlier incidentsontributed, at least in part, tioe
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subsequent sexual assault of Cox.

Again, it is not at all clear that the@idence as to this issue was sufficient. If Cox cannot
use a telephone without the assistance of others, he will never be able tolecBE3EA
hotline, and will always have to rely on oral reports to stathe assistance of staff
Nonethelessagain the Court will not overturn the verdiets it is not plainly against the weight
of the evidence.

(4) Access to Telephones

Finally, the DOCcontends that the evidence presented at trial does not support the jury’s
verdict thatCox lacked meaningful accessuee of the telephone. It poirttstestimony that
clinical staff would be available to help him dial a telephone if he requestecethair. 6:97.
It also points to Cox’s own testimony concerning his ability to asklimiian to help him place
a telephone call. Whil€ox did testifythathe asked himentathealth cliniciarto help him call
his family, his testimony on the issweasambiguousat best Hetestified that he sometimes
asked garticularmentathealth caseworker to call his brother or sister and he seemed to suggest
that she helped hinvhen he requestedTr. 5:138). Whenhe wasasked whether his “case
workers help [him] dial the phone,” he responded, “[s]he don't dial the phone, I'll asi&#lr, s
turn around and call in the offider me” (Tr. 5:140). He also testified that “sometimes” when
he wants to make a phone call, he asks other inmates for help and that he will give bagm “
of coffee or a bag of chips.” (Tr. 5:127-28).

As to this isue, there is insufficient evidence to sustain the verdict. There was no
testimony that anyonen DOC staff everefused to help him dial the phone, or that his access
was impeded in any meaningful way, or that he could not make calls unless he paid other

inmates. It is true that inmate Stallings testified in general termsdlhraictions officers did not
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assist Cox. But there is no evidence tyamy suchrefusal, directly or indirectly, to the use of
the telephone, and Cox’s testimony seems to sugjgeesbntrary Accordingly, the verdict will
be overturned as to that issue, and judgment as a matter of law will be grant€ba's @bility
to access the telephone.

b. Evidence oflntentional Discrimination

It is well-settled thatprivate individuals may recover compensatory damages under . . .
Title 1l only for intentional discrimination."NievesMarquez v. Puerto Ri¢@53 F.3d 108, 126
(1st Cir. 2003). Many circuit courts have held that the applicable standard for proving
intentional discrimination is one of “deliberate indifferenc8é&e, e.gS.H. ex rel. Durrell v.
Lower Merion Sch. Dist729 F.3d 248, 263 (3d Cir. 2018)ese v. Indian River Cnty. Hosp.
Dist., 701 F.3d 334, 348 (11th Cir. 201R)eagley v. City of Little Ro¢k39 F.3d 384, 389 (8th
Cir. 2011);Barber ex rel. Barber \Colo. Dep’'t of Revenues62 F.3d 1222, 1228-29 (10th Cir.
2009);Mark H. v.Lemahieu513 F.3d 922, 938 (9th Cir. 200&arcia v. S.U.N.Y. Health Scis.
Ctr. of Brooklyn 280 F.3d 98, 115 (2d Cir. 2001). However, the First Circuit appears to have
adopted the more stringent standard of “discriminatory animigeVesMarquez 353 F.3d at
126-27;CarmonaRivera v. Puerto Riga464 F.3d 14, 17-18 (1st Cir. 2006).

Proof of “deliberate indifferencétioes not require a showing of personal ill will or
animosity toward the disabled persomMeagley 639 F.3d at 389. Rather, the tiestdeliberate
indifference is comprised of two prongs: (1) “knowledge that a harm to a lgdeatected
right is substantially likely,” and (2) “a failure to act upon that . . . likelihodgatber, 562 F.3d
at 1229 (citingouvall, 260 F.3d at 1139). By contrast, proof of “discriminatory animus”
requires a showing thatdefendant intended to discriminate againgkaantiff based on his

disability. See Liese701 F.3d at 344 (“Discriminatory animus . . . requires a showing of
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prejudice, spite, otliwill.”) ; see also Laurin v. Providence Hosp50 F.3d 52, 58 (1st Cir.
1998) (finding that direct evidence is usually needed to prove discriminatory aniuogt)ius
v. Tharperobbins Cp2016 WL 6476941, at *17-18 (D. Mass. Nov. 1, 2016).

The DOCcontendghat the evidence at trial failed to edisib intentional discrimination
andthat he could access all of the programs and services at issue by appro&Gista and
asking for their assistanc®&ecause the claims survive under either stahdae Court will
assume, without deciding, that intentional discrimination under the ADA mestalelished
under a teliberatendifference” standardSee Liese701 F.3d 334, 345-48.

Theevidence that DOC was deliberately indifferent to Cox’s righuetivee from
disability discriminations relativelythin. First, Cox arguethat here was evidence that the
DOC knew that he lacked the ability to advocate on his own behalf and that being required to
approach staff for assistance was therefore a likely barrier to hiy &bifitcess the programs
and services at issdeBut knowledge that Cox faced barriéssnot the same as deliberate
indifference to his ability to surmount those Ibens. Because of his mental limitations, as a
practical matter Cogould never accesbe programs and services at isainout the assistance
of staff. This is not a situation where the prison coatdove the barriers dyuildinga ramp, or
widening adoorway, or providing piece of technical equipmenndeed, Codasput forth no
evidence ofeasonable alternatives under whidcould have reasonable access to the programs
and services at issue without staff assistaide fact that he was required to seek assistance is
thereforeinadequate, standing alone, to shawliberate indifference.

Second, Cox contends that DOC staff refused to assist him when he did seek their help.

" For example, Prisoners’ Legal Services attorney Lauren Petit testifie shavrote a letter to the
Director of Classification, Carol Mici, stating that Cox “does not appeaave the wherewithal to appropriately
represent himself or his needs.” (Tr. 46).
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Of course, @idence that staff was not aesmpletely responsive as they might have been, or that
they were not as proactivie,not sufficient to constitute deliberate indifference. The issue is not
whether that Cox’s access to the releyaongrams and services was ideal; it is whether the
individuals responsible for that access actually knew that his rights aabéedipersomere

being violated, or were likely to be violated, and failed to take the necessarjostegsire his
accesgo the relevant programs and services

The principal evidence of such refusal concerns corrections officers, tfzdnemedical
or mentalhealth professionals. Buabrrectionfficers are DOC staff, no less than medical or
mentathealth professionals, and any indifference of such officers is properbuédtsie to the
DOC. Moreover, it is not unreasonable under the circumstances to infer a etaigaighip
between Cox’s disability and the officefailure to assist him That evidence is not strong, but
it is evidence from which a reasonable jury could have found deliberatesnedite.

Accordingly, inder the circumstances, there was sufficient evidence from which the jury
could have reasonably concluded that D&@rectonsofficers“knew that harm to a federally
protected right was substantially likely and . . . failed to act on that likelirm®t5 Cox’s access
to procedures tobtain medical care report grievances, eamibrt sexual or physical assauiee
Liese 701 F.3d at 344.

2. Sovereign Immunity

The DOC also seeks entry of judgment as to the damages award on the ground of

sovereign immunity.

8 Defendant contends that “[i]f the Department was deliberatdifferent and purposefully trying to
avoid its obligations under the ADA, Mr. Cox would likely not residghie RTU.” (Def. Mem. at 22). However,
the fact that Cox was housed in the RisUot enough to show a lack of deliberate indifferenoeoher words, if
the evidence at trial, viewed in the light most favorable to Cox, supportstickision that the DOC knew that the
RTU placement itself was likely insufficient to ensure that he had imgfahaccess to the programs and services at
issue, hen judgment as a matter of law is not warranted.
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a. The Legal Framework

In United States v. Georgi®&46 U.S. 151 (2006), the Supreme Court held that Title 1l of
the ADA validly abrogates state sovereign immunity insofar as it “creategadepcause of
action for damages against the States for conducadthally violates the Fourteenth
Amendment.”ld. at 159(emphasis in original)For claims involving conduct that does not
actuallyviolate the Fourteenth Amendment, Title Il may nonetheless abrogate sovereign
immunity if Congress’s proscription of thatlass ofconduct’constitutes a valid exes® of its 8
5 enforcement powersSeed.; City of Boerne v. Floreb21 U.S. 507 (1997%ee also
Tennessee v. Lang41 U.S. 509, 522-32004) (applyingBoerneto analyze abrogation of state
sovereign immunity under Title Il). Under 8§ 5, Congress may act prophylictadeter
violations of the Fourteenth Amendment “by prohibiting a somewhat broader swath oftconduc
including that which is not itself forbidden by the Amendment’s tekahe 541 U.S. at 518
(internal quotabn marks omitted).

TheFourteenth Amendment provides that states may not deprive persons of life, liberty,
or property without due process of law. U.S. CoAstend XIV. In addition, the dugrocess
clause of thé-ourteenth Amendment has been intetgd to “incorporate” various specific
constitutional right&ind malk them applicable to the states. Those rights include, among others,
theright to be free frontruel and unusual punishments under the Eighth Amendment and the
right to petition for redress of grievances under the First Amendnsa®.Robinson v.

California, 370 U.S. 660 (1962) (Eighth Amendmeriyiwards v. South Caroling72 U.S. 229
(2963) (First Amendment).
Whether legislation is a valid exercise of Congre§senforcement powers is

determinedunder ahreepronged inquiry (1) first, thecourt mustiidentify with some precision
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the scope of the constitutional right at issugg! of Trustees of Univ. of Ala.®@arrett, 531 U.S.

346, 365 (2001)2) second, the court must determine whether Congress identified a history and
pattern & unconstitutional conduct by the states with respect to that riylait 368; and (3)

third, the legislation must be a “congruent and proportional respoftbekbistory and pdern

of unconstitutionatliscrimination’] Toledov. Sanchez54 F.3d 24, 39 (1st Cir. 2006h the

First Circuit, the analysis focuses “on the particular category of state condustigit iather

than on the full range of constitutional rights protected under the ADA and the camtiomwide
range of state condupbtentiallyviolating those rightsToledqg 454 F.3d at 35.

Abrogation of sovereign immunity under Title 1l is determined on a claiolaim basis.
See Georgia546 U.S. at 159. Thus, for each claimed ADA violation, the complahed-
conduct(1) must violate Title Il anq2) either(a) mustviolate the Fourteenth Amendment or (b)
its proscription must bear congruence and proportionality to the rights protected under that
Amendment.Seeid.; Buchanan v. Maine469 F.3d 158, 172-73 (1st Cir. 2006).

When an immunity defense is pressed after a jury verdict, “the evidencéenust
construed in the light most hospitable to the party that prevailed at trial. . ferglee should
be accorded to the jury’s discernible resolution of disputed factual issiaesBucci v. Boulter
193 F.3d 14, 23 (1st Cir. 1999).

In returning its verdict, the jury necessarily found that @as denied “meaningful
access to the benefits” tife programs and servicasissuethat he eitheraguested reasonable
accommodations or that his need for accommodations was obvious; and that he was denied the
benefit those services “by reason of his disability.” (Tr. 7:100-88)awarding damagesho
those claims, the jury necessarily found that the DOC “intentionally’ idiscated against

[Cox] on the basis of his disability.” (Tr. 7:106-07).
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b. Whether Sovereign Immunity Has BeenWaived

Cox contends that the DOC has waived its sovereign-immunity defense through
affirmative action in litigation. Certain affirmative acts of litigatimay bedeemed to constitute
a waiver of sovereign immunityn particular, “where a Stateluntarily becomes a party to a
cause and submits its rights fgudicial determination, it will be bound therelgnd cannot
escape the result of its own voluntary act by invoking the prohibitions of the Eleventh
Amendment.” Gunter v. Atlantic Coast Line R.Co, 200 U.S. 273, 284 (1906%enerally,
waiver is limited to cases where a state voluntarily appears in court, either by filingiam, ac
intervening in an action, or removing an action to federal c@ee Clark v. Barnardl08 U.S.
436, 447 (1888 Lapides v. Board of Regents of Univ. Sys$saf 535 U.S. 613, 619, 624
(2002). Where states are involuntarily brought into court, however, waiver isthgmnet
found unlespermitting the state to assert sovereign immumghatedlywill work some
unfairness.SeeN.H.v. Ramsey366 F.3d 1, 18-1@1st Cir.2004) (declining to find waiver of
sovereign immunity as to damages, dedpéiated raising of defensahsent any indication of
unfairness)Union Pacific RR. Co. v. Louisiana Pub. Serv. Cormnm662 F.3d 336, 341-42 (5th
Cir. 2011) (permitting state t@ise sovereign immunity for first time on appeal where there was
no evidence of “gamesmanship’¢f. Calderon v. Ashmus823 U.S. 740, 745 n.2 (1998)
(stating that Eleventh Amendment sovereign immunity “can be raised alageyos the
proceedings”).

Here, it does not appear that the DOC received any tactical advantageditorg until
the summary judgent stage to raisesovereigaiimmunity defenseCf. In re Bliemeister296
F.3d 858, 862 (9th Cir. 20029xpressing concern that the DOC received an “unfair advantage”

from waiting to assert sovereign immunity until after “listening to a court’staotyge
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comments on the merits§ill v. Blind Indus. & Servs. of Md179 F.3d 754, 757 (9th Cir.
1999)(nating that state can “gain an improper advantage” by waiting to raise savereig
immunity until after ruling on motion for summary judgment or fr@-motions). Althoughthe
DOC did not raise sovereign immunity in its motion to dismiss, that motion ¢ideus on the
substantive merits a€ox's ADA claims instead, ifocused on issues of claim preclusion and
failure to exhaust administrative remedies. The only argument raised asAbAhclaims was
the complaint’s failure to allege that the DOC dat reasonably accommoda@ex's disability.
The Court’s brief discussion of the ADA claims in its memorandum and order wasdlitoithat
narrow question. SeeDocket No. 29 at 18). Accordingly, given the narrow nature of the
DOC'’s motion to dismisshere is no reason to think that it received any unfair advantage from
waiting until summary judgment to raise the issue of sovereign immunity. Foe#san, the
Court finds thathe DOChas not waivethe defensef sovereign immunity.

C. Whether Sovereign Immunity Has BeenAbrogated as to the
Claims at Issue

(1)  Access to Procedures to Obtain Medical Care

As noted, the jury found that Céexcked meaningful access to pedares to obtain
medical care. There is no constitutioright to any particular procedures to access medical
care. However, the failure to provide adequate medicakaa@risoner can constitute an
Eighth Amendment violation where prison officials are deliberately indifféceatknown
serious medical needsee Estelle v. Gamblé29 U.S. 97, 104 (1976).

Thefirst question presented is whether Goback of meaningful access to procedures to
obtain medical careiolatedthe Eighth Amendment. “[T]o prove an Eighth Amendment
violation, a prisoner must satisfy both of two prongs: (1) an objective prong thateepraof

of a serious medical need, and (2) a subjective prong that mandates a showing of prison
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administrators’ deliberate indifference to that needdsilek v. Spencei7 74 F.3d 63, 8@Lst

Cir. 2014). Under the first prong, a medical need is sufficiently serious if is “onleathdeen
diagnosed by a physician as mandating treatment, or one that is so obvious that ypensaia
would easily recognize the necessity for a doctor’s atteritital.

Here, there was evidence tl@&ix has suffered from a number of medical conditions
while incarcerated, including pain in his back, sides, and knegtsjbleeding; and trouble
breathing. $eelr. Exs. 1.1561, 1.1603, 1.1684, 1.1744hose are serious medical needs; there
is evidence that his back pain and knee pain were diagnosed as requiring tresgaTenEks.
1.1684, 1.1781), anelvena lay person would recognize the necessity for medical attention
concerning rectal bleediray serious difficulty breathing.

However, Cox does naillege, nor does the evidersigow that he did not receive any
treatment for those needs. In fact, the evidence presented at trial irfoludesiumes of
medical records documenting the ctirathe received while incarceratedSegeTr. Ex. 1).
Rather,Cox contends that his lack of meaningful access to procedures to obtain medical care
resulted in delays in treatment because on at least some occasions he haw teewhitare
until he could find someone, usually another inmate, to fill out a sick-call slip on his.behalf

“When the basis for a prisoner’s Eighliimendment claim is a temporary delay or
interruption in the provision of otherwise adete medical treatment, it is appropriate to focus
on the challengedelayor interruptionin treatment rather than the prisoneriglerlying medical
conditionalone in analyzing whether the alleged deprivation is, in ‘objective terms jesoiffjc
serious,’ to support an Eighth Amendment claiémith v. Carpentei316 F.3d 178, 185 (2d Cir.
2003) (quotingChance v. Armstrond 43 F.3d 698, 70@d Cir.1998));see also Gaudreault v.

Municipality of Salem, Mass923 F.2d 203, 208 (1st Cir. 1990 he ‘seiousness’ of an
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inmate’s needs may also be determined by reference to the effect of the dedaynodt.”).
The exacerbation of injuries or ilinesses or the suffering of needless pamaldelay in
treatment can be sufficient to establish a sigffitty serious medical nee&ee Boretti v.
Wiscomb930 F.2d 1150, 1154-55 (6th Cir. 199Gpgudreault 923 F.2d at 208-09.

Here, there is some evidence suggesting@oatmay have experienced delays in
treatment due to his inability to fill out a stchll slip. For example, there are several siak
slips, presumably filled out by other inmates, indicating @@t had asked nurses for medical
attention but was unable teceive care until after another inmate filled out the-satkslip. A
sick-call slip dated August 26, 2010, states “I want to know why | haven’t seen a dodor? A
told by Carol (nurse H.S.U.). Please help. Thank you.” (Tr. Ex. 1.1563). Anumtkead slip
dated March 10, 2008, states “I have a hard time breathing, my knees hurt and ng/ legs a
crampping [sic] up bad. Please help! | have asked everysicirsor help [but] they say wait.”
(Tr. Ex. 1.2111-12 Furthermore, there someevidence suggesting that the delays in treatment
resulted in some amount of additional pain. For example, the March 10, 20@8ls&lkp
indicates tha€Cox was in pain due to a lack of medication. (Tr. Ex. 1.2111-12).

“[E]Jven if medical care is so inadequate as to satisfy the objective prong, the Eighth
Amendment is not violated unless prison administrators also exhibit deliberateramt to the
prisoner’s needs.’Kosilek 774 F.3d at 83. In this context, deliberataffecence “requires
evidence that the failure in treatment was purposeful” or that prison offiglalsited a “wanton
disregard” to the prisoner’s needs, “requiring consciousness of ‘impending haiim, ea
preventable.” Id. (quotingWatson v. Cantqr984 F.2d 537, 540 (1st Cir. 1993)he requisite
state of mind can be manifested by a doctor’s refusal to provide treaaraoctor’s choice of a

lesseffective treatment, or a prison guard intentionally denying or delageesa to medical
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care. SeeEstelle 429 U.S. at 104-05 & n.1(However the relevant conduct “must involve
more than ordinary lack of due care for the prisoner’s interests of saWtyittey v. Albers475
U.S. 312, 319 (1986).

The evidence presented at triahc sufficient to establish that DOC employees acted
with deliberate indifference tGox's medical needwithin the meaning of the Eighth
Amendment.First, there is insufficiergvidence concerning the length of any delay in treatment.
For example, while thMarch 10 sickcall slip indicates that nurses had t@ldx to wait for
treatment, there is no evidence concerning Wiessked the nurses for helpr how long he had
to wait between asking those nurses and finding someone to assist him in writysjckadall
slip. Becaus€oxs claim is premised on the delay in his treatment, information on the length of
and reason for that delay is crucial in order to determine whether the allggye@iten caused
by the delay itself is sufficiently serious tonstitute an Eighth Amendment violatioBee
Smith 316 F.3d at 186 (noting that delay in treatment may not violate the Eighth Amendment
where “the alleged lapses in treatment are minor and inconsequeralgons who are not
incarcerated and who do not have mental disabilities often experience delaysnimgbtai
medical careindeed such delays are a routine part of lifBecauseéCox has failed to present
sufficientevidence concernintpelength of any dlays in treatment or the severity of the
resulting injury or harm, he has failed to establish an Eighth Amendment violation.

Furthermorethere is insufficient evidence to warrant a finding of deliberate indiiferen
to Cox’s medical needsWhile a nure’s refusal to provide treatment certginould constitute
deliberate indifference, whether it does so depends on the circumstameesg other things,
whether a delay in treatment constitutes deliberate indifference dependbepeailability of

resourceswhether there is a medical reason or other justification for the @eldyyhether the
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person responsible for the delay was aware of the severity of the medical isseé.&8ee

Perez v. Fenoglio792 F.3d 768, 778 (7th Cir. 2015) (“[w]hethke length of delay is tolerable
depends upon the seriousness of the condition and the ease of providing tfatfcg&tigott

v. Foley 182 F.3d 1248, 1255 (11th Cir. 1999) (noting that “the reason for the delay and the
nature of the medical need eeavant in determining what type of delay is constitutionally
intolerable™). Again, there is n@videncen the record sufficient to sustain an Eighth
Amendment claim based on delays in providing treatment.

There is, accordingly, insufficient evidencedstablish an Eighth Amendment violation.
However, abrogation of sovereign immumityay nonetheless be warrante€dngress’s
proscription ofthe specific conduct at issuader the ADA bears “congruence and
proportionality” to constitutionally protederights to be determined under the thigeng test
noted above. As to the first prong of the inquiry, the precise scope of the constitutioinal rig
issue has already been discussed: under the Eighth Amendment, prison officials beay not
deliberately indifferent to inmates’ serious medical neddsto the second pronmn enacting
the ADA, Congress recognized that “discrimination against individuals widbitliges persists
in such critical areas as . . . health services.” 42 U.S.C. § 12101 @u8)ermorewith respect
to medical care in prisons specifigal‘cases involving inadequate medical care . . . have
perhaps been [the] most numerous” claims brought by disabled pris@esyia 546 U.S. at
162 (Stevens, J., concurringf; Toledq 454 F.3d at 37 (identifying court decisions as
appropriatesources for determining whether constitutional violations at issue wdiesfy
widespread).

The third prong requires a determination of whethquiring meaningful access to

procedures to obtain medical care is “a congruent and proportional response tadtysaht
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pattern of unconstitutional discriminationToledq 454 F.3d at 391t appearghat it does.
Under Title 1l of the ADA, public entities such as prisons may not deny mededitent on the
basis of disability and mushsurehat individuals with disabilities haveneaningful accessto
health services by takirfgeasonable steps to ensure that individuals with disabilities can take
advantage ofsuch benefits and programSeeTheriault 162 F.3dat48. While those
requirements will sometimes, as here, exceed what is required underhtreAigendment,
they are not “so out of proportion to supposed remedial or preventive object that it cannot be
understood as responsive to, or designed to prevent, unconstitutional beh@ityonf Boerne
521 U.S. at 532.

Thus, in the context of access to medical dammgress’s proscription of conduct under
the ADA beas congruence and proportionality to the requirements of the Eighth Amendment,
and abrogation afovereign immunity is accordingly warranted as to this claim.

(2) Procedures to Report and Resolve Grievances

Prisoners have “a First Amendment right to petition the prison for the redress of
grievances.”Schofield v. Clarke769 F. Supp. 2d 42, 46 (D. Mass. 20HEgord Herron v.
Harrison, 203 F.3d 410, 415 (6th Cir. 2000) (“An inmate has an undisputed First Amendment
right to file grievances against prison officials on his own behalf.”). “Howelepriving
prisoners of this opportunity only ‘in some theoretical sense’ will not edtadblisonstitutional
violation].” Rodgers v. Hawleyi4 Fed. Appx. 403, at *3 (6th Cir. 2001) (quotlmeis v.
Casey 518 U.S. 343, 351 (1996)). To state a First Amendment violation, “a prisoner must show
[thaf prison officials’ conduct inflicted an ‘actual injury,’ i.e., that the conduct hiedidis
efforts to pursue a nonfrivolous [grievanceld. (citing Lewis 518 U.S. at 351-53).

Here,thereis no evidence from which the jury coulelasonably conclude that DOC
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personnel actually inflicted an injury under the First Amendment. As noted, therevisi@oce
that Cox actually sought to pursue a grievance and was hindered in doing so.

The question then becomes whether Congress’s proscription of the specific conduct at
issue under the ADA bears “congruence and proportionality” to constitutionalcprdtrights.
As to the first prong of the test, the constitutional right at issue is the First Amehdghe of a
prisoner to petition for redress of grievances. As to the second prong, CongnéSsdde
history and pattern of unconstitutional conduct by the states with res@ecetss to judicial and
court procedures. Congress specifically fothmat “discrimination against individuals with
disabilities persists in such critical areas asinstitutionalization.” 42 U.S.C. § 12101(a)(3).
And a significant focus of prisoner litigation prior to the enactment of the ADsA\clgams by
disabled pisoners for “interference with access to the judicial process, and pratddar
process violations.'Georgig 546 U.S. at 162 (Stevens, J., concurring). Grievance procedures in
prisons (which normally must be exhausted before litigation can bediled)osely related to
judicial procedures, and serve similar goals. Under the circumstémedsd) A—which, in this
context, requires states to provide disalpasgoners “meaningful access” to grievance
proceduressee Theriault162 F.3dat 48—s acongruent and proportional response to the
history and pattern of discriminatidn.

Accordingly, as to the claim for denial of access to procedures to reportsahcere

grievances, the Court finds that sovereign immunity has been abrogated.

9 Under Title Il of the ADA, “meaningful access” generally means that publitesnmust take
“reasonable steps to ensure that [the plaintiff] can take advantatfeentienefits and program&heriaut, 162
F.3dat48. In discussing the analogous issue of prisoners’ access to the tteugspreme Court has instructed
that “[m]eaningful access’ to the courts is the touchstori@otinds v. Smith30 U.S. 817, 823 (1977) (quoting
Ross v. Moffift417 U.S. 600, 61-12, 615 (1974)).
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3) Procedures to Report Physical and Sexual Assault

The jury found that Cox lacks meaningful access to procedures to report pagsical
sexual assaults. Cox contends thalds& of acces# such procedures violated his rights under
the Eighth Amendment.

Prison officialshave a duty under the Eighth Amendmeritade reasonable measures to
guarantee the safety of the inmateBdrmer v. Brennan511 U.S. 825, 832 (1994) (internal
guotation marks omitted). That includes *a duty . . . to protect prisoners from violehee at t
hands of other prisoners.Td. at 833 (quotingCortesQuinones v. Jimendxettleship 842 F.2d
556, 558 (1st Cir. 198B]jalteration in original).Nonetheless,

[[]tis not . .. every injury suffered by one prisoner at the hands of another that

translates into constitutional liability for prison officials responsible for the

victim’s safety. Our cases have held thatigon official violates the Eighth

Amendment only when two requirements are met. First, the deprivation alleged

must be, objectively, sufficiently serious; a prison official’s act or omissiast m

result in the denial of the minimal civilized measurdifefs necessities. For a

claim (like the one here) based on a failure to prevent harm, the inmate must show

that he is incarcerated under conditions posing a substantial risk of serious harm.

The second requirement follows from the principle that only the unnecessary and

wanton infliction of pain implicates the Eighth Amendment. To violate the Cruel

and Unusual Punishments Clause, a prison official must have a sufficiently

culpable state of mind. In prison-conditions cases that state of mind is one of

deliberate indifference to inmate healthsafety.

Id. at 834 (internal citations and quotation marks omitted). In this context, “deliberate
indifference” requires that a prison “official knows of and disregards an®xeessk to inmate
health or afety; the official must both be aware of facts from which the inference could be
drawn that a substantial risk of serious harm exists, and he must also draw tineénfdce at
837. “[P]rison officials who actually knew of a substantial risk to irenetalth or safety may be

found free from liability if they responded reasonably to the risk, even if the hammataly was

not averted.”|d. at 844.
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There is no dispute that rape and sexual assault are “objectively, suffisembys” to
satisfythe first prong.See Calderon-Ortiz v. LaBoy-Alvargd200 F.3d 60, 64 (1st Cir. 2002).
However, the DOC contends that it was not deliberately indifferent to a known riskrof far
establish deliberate indifference, Cox must first show that the D@®& kf an unreasonable risk
of harm, meaning “a strong likelihood that violence [or sexual assault] would odunvis v.
Ponte 929 F.2d 822, 825 (1st Cir. 199tjtation and internal quotation marks omitted).

The precise framework for this claimusclear, both from the parties’ briefing and from
the case law. However, in the contextnglyzing whethesovereign immunity has been
abrogatedit appears that the inquiry must focus narrowly on Cox’s inability to access
procedures to report physical and sexual assault, rather than broadly on whetlegrtdlis m
disabilities made him vulnerable to assault. Accordingly, Cox must establishQi@at D
personneknew thatany limitations orhis ability to access procedures to report physical and
sexual assdlcreated a substantial risk of serious harm and that they disregarded that risk.

Here, it is by no means clear tl2dx has stablisled an Eighth Amendment violation
arising out of his inability to access proceduresefmort instances of physical or sexual assault.
While there was evidence suggesting that DOC officials knew that he could notedegdleone,
and therefore that he could not independently call the PREA hotline, there was dé¢seevi
presented that they believed that he was capdlaendidentially reporting instances of assault
to his mentahealth clinicians, and that any such report would trigger a larger investigefiea. (
Tr. 6:86-88 Tr: 3:5455). There was also evidence that his memalth clinician believed that
Cox wasable to advocate for himself and come to her with problems or questions. (Tr. 6:87-88).

The second requirement is tHADC officialsmust have knowror were deliberately

indifferent to the fact, thafox could not access such procedures andtigahck of such access
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created a substantial risk of serious harm. Under the Eighth Amendmidrdrate indifference
requires “an actual, subjective appreciation of riskitoux v. Somerset Cnfy178 F.3d 28, 32
(1st Cir. 1999).Here, there was evidenteat corrections officers did nothing when Cox
complained of sexual horseplay, and that he was evensgadbally assaulted by the same
prisoner who had earlier harassed him. Whether that evidence is sufficient td auppmbng
of actual, subjective appreciation of risk is unclear.

Rather than resolve the issue, the Court will instead turn to the quebidiner the
abrogation of sovereign immunity is valid pursuant to Congress’s enforcemenspowler 8 5
of the Fourteenth Amendmerfirst, the specific right at issue is tkgghth Amendmentight to
have prison officials take reasonable measures to prevent known risks of serious harm. The
second prong of the relevant inquiry requires consideration of whether Contaetsighe
ADA in response to a history and pattern of unconstitutional conduct by the stidtesspect to
that right. See Garrett531 U.S. at 374There does not appear to be direct evidence that
Congress considered the vulnerability of disabled prisongrsysical and sexual assault when
it adopted the ADA. Nonetheless, it is clear that Congress was concernethalioedtment of
disabled prisoners generally, and about the ability of prisonerseesaservices such as health
care to promote their safety and wiedling. Considering the issue as a whole, it appears that
Congress intended to address unconstitutional abuses of state prisoners whem tbiea&iif,
thatthe physical and sexual abuse of prisoners is subsumed within the scope of theasthtute
that thereforéhe secongbrong of the test is satisfied.hereforge the ADA—which, in this
context, requires states to provide disabled prisoners meaningful access do@®b® report
physial and sexual assaulss a congruent and proportional response to the history and pattern

of discrimination.
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Accordingly, as to the claim for denial of access to procedures to reportallarsic
sexual assaults, the Court finds that sovereign immunity has been abrogated.

(4) Equal Protection

Finally, Cox contends that the ADA violations found by the jury constitute violations of
his rights under the Equal Protection Clause. Cox did not raise the equal protectios &sue a
basis for abrogation during the preal proceedinggoncerning sovereign immunity. For that
reason, and because it is unnecessary to reach the issue, the Court will notlaeldnesplay
between the ADA, the Equal Protection Clause, and principles of sovereign immunity.

B. Remittitur or New Trial on Damages

The DOC has also moved for remittitur pursuant to Rule 59(e), or, in the alternative, a
new trial on damages pursuant to Rule 59(a). It contends that the damages aweagdestbr
excessive and unconscionabidight of the lack of evidence of (1) mitigation of damages; (2)
intentional discrimination; (3) actual injury; and (4) physical injury or ataasault It also
contends that remittitur or a new trial on damages is appropriate due to whagmdsoves an
unfair surprise at trial concerning the time period of Cox’s ADA claim.

1. Whether the Motion Is Premature

As a preliminary matter, it appears that any motion pursuant to Rule 59(q)aayde
premature. Motions for new trials pursuanRuae 59(a) as well as motions to alter or amend a
judgment must be filed within 28 days after the entry of judgment. Fed. R. Civ. }.(®%(dn
this case, however, no judgment has yet been entered. While motions made befurg tie e
judgment are not untimely and may be considered valid Rule 59 motions, they may also be
“decidedly prematuretinder the circumstanceSeeKersey v. Dennison Mfg. C& F.3d 482,

485 n.7 (1st Cir. 1993). In the usual case, Rule 59 motions may be filed prior to the entry of
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judgment simply because there is occasionally a delay between a coumidgandum opinion

and the entry of judgment, which, pursuant to Rule 58, must be entered as a separate document.
See Smith v. HudspB00 F.2d 60, 62 (6th Cir. 1979). Incbucases, the judgment is effectively

final even if, as a technical matter, judgment has not officially been entered.

In this casethere is not yet any final judgmenthe issue of sovereign immunity,
althoughresolvedin this opinion, had not been obged at the time of the motion, and the trial
addressed only the question of damages, not equitable relief. Nonetheless, bapgmesest
that the Court has the power to act, and because the issues have been briefed in fullt the Cour
will resolve thermow. If necessary to preserve an issue for appeal, the motion may be renewed
at the time judgment is entered.

2. Remittitur

a. The Standard under Rule 59(e)

“Rule 59(e) itself does not state the grounds on which relief under the rule may be
granted, and the district courts have considerable discretion in deciding whethet tor gieny
a motion to alter or amend under Rule 59(8)énegas-Hernandez v. Sonolux Recodd$ F.3d
183, 190 (1st Cir. 2004). In exercising that discretion, courts should balance “the need for
finality of judgments with the need to render a just decisiod.” The First Circuit has generally
construed Rule 59(e) to require either “an ‘intervening change’ in the contrdalng clear
legal error, or newhdiscoveed evidence.”Soto-Padro v. Public Bldgs. Aufl675 F.3d 1, 9 (1st
Cir. 2012). Relief under the rule may also be available “in cases in which ehparbeen
unfairly made the victim of surprise.’PerezPerez v. Popular Leasing Rental, In@93 F.2d
281, 287 (1st Cir. 1993) (granting new trial where district court permitted testiof

undisclosed expert). “[A] party cannot use a Rule 59(e) motion to rehash argumeioisspye
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rejected or to raise ones that ‘could, and should, have been made before judgment issued.™
Soto-Padrg 675 F.3d at 9 (quotingloran Vega v. Cruz Burgp837 F.3d 14, 18 n.2 (1st Cir.
2008)). “The granting of a motion for reconsideration is an extraordinary rentedy should
be used sparingly.United States ex rel. Ge Takeda Pharm. Cor37 F.3d 116, 127 (1st Cir.
2013).

Where a Rule 59(e) motion seeks to reduce an award of damages, a court may “orde
remittitur if such an action is warranted in light of the evidence adduced &t Ciahent
Garcia v. Autoridad de Transporte Maritimo y Las Islas Municjpb4 F.3d 17, 21 (1st Cir.
2014) (internal quotation marks omitted). “To warrant remittitur, however, thiel amast
exceed ‘any rational appraisal or estimate of the damages that could be based epaietite
before it.”” 1d. (quotingWortley v. Camplin333 F.3d 284, 297 (1st Cir. 2003)). Remittitur is
only appropriate where the award of damages “is so grossly disproportionatanuany
established by the evidence as to be unconscionable as a matter df¢etet v. Trans World
Airlines, Inc, 181 F.3d 24, 34 (1st Cir. 1999ee Franceschi v. Hospit&len.San Carlos, Ing.
420 F.3d 1, 5 (1st Cir. 2005).

b. Whether the Award Was Excessive in Light of the Evidence

The DOC firstcontends that the damage award was “grossly excessive and exceed[ed]
any rational appraisal of the damages based on the evidence presented td'tliPgdirjviem.
at 24). In particular, it contends that the award was excessive in light of kief idence
concerning (1) intentional discrimination; (2) mitigation of dama@®@sphysical or sexual
injury; and (4 actual injury.

(2) Intentional Discrimination

The DOC first contends that remittitur is appropriate because Cox failed to @roduc
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evidence of intentional discrimination. However, as already discussed, tleeidance from
which the jury could reasonably conclude tbatrectionsofficersacted with deliberate
indifferencewith regard to hisbility to access medical servigggocedures to repogrievances
and procedures to report physical or sexual abuse. Accordingly, the awardagiedamnot
excessivas a matter of law on thhasis.

(2) Mitigation

The DOCnextcontends that remittitur is appropriate in light of “plaintiff's obligation to
mitigate.” (Def. Mem. at 24). The crux of this argument appears to be that Cox could have
mitigated his damages by asking DOC staff and otheatas for help accessing the various
programs and services at issu8edDef. Mem. at 24 (“[I]t is clear that plaintiff understands
how to function within the prison—both by asking staff for help and inmates for helphgre
was, in fact, evidence #te trial that he did ask other inmates and DOC staff for assistance.
(See, e.gJr. 5:138 (testimony from Cox that mentadalth clinicians “helps [sic] me anytime |
ask); Tr. 2:46 (testimony of inmate Stallingst he “helped [Cox] with the phone, | helped him
if he needed things”); Ex. 1.2128 (sick! slip filled outby another inmate “of Mr. Cox’s
request”)).

There was evidengc@owever, from which the jury could reasonably have concluded that
Cox’saccess to the programs and services at isagenatalways “meaningfuF—because, for
example, he was required to barter with other inmates in exchange for tisaress $ee'r.
5:128-29). Cf. Randolph v. Rodger&70 F.3d 850, 858 (8th Cir. 1999) (holding that “limited
participation” does not equal “meaningful access” under the ADA). Accordinglyythequld
reasonably have concluded that Cox alimpt to mitigate his damages but was, nonetheless,

denied maningful access the programs and services at issue. His alleged failure atemitig
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therefore, does not warrant remittitur.

3) Physical or Sexual Injury

Next, the DOC contends that remittitur is appropriate because the evidiézatéofa
estaltish that Cox had suffered either a “physical injury or sexual assault” in cioomevith
each alleged ADA violation. According to the DOC, such an injury or assault iseg@qunder
the Prison Litigation Reform Act (“PLRA”), 42 U.S.C. § 1997e, in otddsring a claim for
“mental or emotional injury.”

The PLRA provides that “[n]o federal civil action may be brought by a prisoneinednf
in a jail, prison or other correctional facility for mental or emotional injuffesed while in
custody without a prior showing of physical injurytbe commission of a sexual dc#2
U.S.C. § 1997e(e). The DOC appears to contend, in substance, that any deprivation of rights
under the ADA, absent physical harm or sexual assault, is a “mental or erhiojlaryd’ Cox
contends that the denial of access to prison programs and services is a distynanicgr the
ADA that is separate from any claim of mental or emotional injury.

Circuits are split regarding the scope of the PLRA'’s bar, and the FicsiitCias not yet
addressed the issue of whether it extends to claims for the deprivation ofeitjies (
constitutional or statutory) absent physical injury or sexual assault. A nainb@urts have
held that 8§ 1997e(e) precludes recovery for any claim that does not involve physigabinjur
sexual assaultSee, e.g., Brooks v. Ward@90 F.3d 1295, 1298 (11th Cir. 2015). Other courts,
however, have held that the violation of constitutional or statutory rights are aoftygangible
harm wholly aparfrom mental or emotional injury.Aref v. Lynch833 F.3d 242, 263 (D.C.

Cir. 2016);see also idat 265 (holding that plaintiffs can recover compensatory damages for

injuries, like constitutional violations, that are neither mental nor emotid€ial);v. Zamiara
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788 F.3d 207, 213 (6th Cir. 2015) (same). As the D.C. Circuit reasoiedfjthe latter
approach appears to be the better reading of the statute, as the phrase “mentafianal em
injury” would otherwise be superfluou§ee833 F.3d at 263 (“Had Congress intended to graft a
physicatinjury requirement onto every single claim, the statute could simply have pilovide
‘No Federal civil action may be brought by a prisoner . . afgrinjury suffered while in
custody without a prior showgnof physical injury.”” (emphasis original)).

The Court concludes, in accordance with the reasoniAgegfthat a prisoner’s
inability to access prison programs and services is itself an injury, sepachdistinct from a
mental and emotional injury, for which the prisoner can recover compensatcagemRabsent
any showing of physical injury or sexual assalee Cassidy ¥nd. Dept of Corr., 199 F.3d
374, 375-77 (7th Cir. 2000) (dismissing, pursuant to 8 1997e(e), prisoner’s claim for damages
under ADA based on mental and emotional harm but permitting claim for damageé®base
among other things “the loss of access to programs, services, and acliviiesdrdingly, 8
1997e(e) does not preclude Cox from recovering damages based on his inabilitydgpasoas

programs and servicés.

10 That conclusion is not contrary to the holdindemphis Cmty. Sch. Dist. v. Stachu4@7 U.S. 299
(1986). There, the Supreme Court held that compensatory damages fibntbomel violations should be based on
“compensation for provable injury” and not a “jury’s subjective perceptidheoimportance of constitutional rights
as an abstract matterltl. at 308. It stated that “nominal damages, and not damages based on soin@hirdef
‘value’ of infringed rights are the appropriate means of ‘vindicating’ rights whose deprivatismot caused actual,
provable injury.” Id. at 308 n.11.

Here, while the inability to access certain prison programs and sendgelsaran intangible harm, it is not
abstract in th same way as the rights at issuStachura.Carey v. Piphus435 U.S. 247 (1978), on which
Stachuraprimarily relied, illustrates the distinction. @arey, two students challenged their suspensions from
school on procedural dygocess grounds. Tlg&eventh Circuit held that that the students were “entitled to recover
substantial nonpunitive damages even if their suspensions were gustiftceven if they [did] not prove that any
other actual injury was caused by the denial of procedural due protegsst”248. The Supreme Court reversed,
holding that injury from procedural deficiencies could not be preswamddhat damages were only warranted if
plaintiffs could prove that an injury occurrettl. at 26-64. The issue iCarey, a constitutional violation without
any discernible injury, is analogous to the ADA violation&egoryandLong There, the ADA violations were
abstract because the plaintiffs had failed to allege that they had either atteémpse the facilities at issue or were
likely to attempt to use them in the near future. In this case, by cotiverst was evidence at trial from which the
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(4)  Actual Injury

The DOClfinally contends that remittitur is appropriate because, aside frogexioal
assault on Cox, there was no evidence of any actual injury. It rel@segory v. Otac, Ing.
247 F. Supp. 2d 764 (D. Md. 2003), for the proposition that “[tlhe mere violatioe &iA
does not alone establish injurid. at 769. A plaintiff is obligated to show, by competent
evidence, that a defendant’s violation of the ADA caused him actual injury Isefcheplaintiff
can recover.”ld. at 769-70 (citind.ong v. Coast Resorts, InG2 F. Supp. 2d 1203, 1210 (D.
Nev. 1998)).

GregoryandLongdealt with issues of standingy cases where the plaintiffs had not
alleged either that they had attempted to use the allegedly inaccessible facithiestioey were
likely to attempt to use those facilities in the fujurélere, by contrast, there was evidence from
which the jury could reasonably conclude that Cox did indd#etmpt to access at least some of
the programs and services at issue, but was unable to obtain meaningful accassrb$ Ines
disability. Thus, in this case, a$]'h most instances, the injury alleged pursuant to Title Il of the
ADA is exclusion from participation in, or the denial of the benefits of the seryoegrams, or
activities of a public entity, because ofaimination against a person by reason of disability.”
Parker v. Universidad de Puerto Rjc25 F.3d 1, 7 (1st Cir. 2000).

That does not, however, end the inquiry. Whether Cox suffered a compensable injury
under the ADA does not mean that the amount of the jury award is not grossly disproportionat
to the point of unconscionability, and therefore a proper subject of remittitur.

The largest component of the jury award, $150,000, was for damages for lack of@ccess t

procedures to report physical and sexual abuse. As noted, Cox was sexuallgcdbyatdttain

jury could reasonaplhave concluded that Cox tried to access at least sothe pfograms and services at issue but
was unable to obtain meaningful access. His injury, while intangilale therefore not abstract.
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of his fellow inmates. This lawsuit is not a suit against the perpetrators, ortagaigsards

who were on duty at the time and failed to prevent it; rather, it is a claim for disabilit
discimination. Nonetheless, viewed in the light most favorable to the plaintiff, the jurg coul
have concluded (1) that Cox had bedunised at leastvice before, when his pants had been
pulled down; (2) that he complained to the corrections officers, who did nothing; (3) thashe w
unable to access tlRREA phone to report the incidents; and (4) that the same inmates later
sexually assaulted him. From that sequence, the jury could have reasonahlgemthat

Cox’s inability to access reporting procedures contributed, at least ingarsubsequent

physical or sexual injury. Accordingly, the award cannot be said to be meces®l the Court

will allow it to stand.

The jury also awarded Cox $50,000 as damages for his lack of access to procedures to
obtain medical care. Any injury suffered by Cox is not due to any failure to proedieah
treatment, as there was no evidence to support such an award. Instead, the awesdaslyec
to compensate him for delays incurred in obtaining treatmento#sl above, there is little
evidence as to the length of any delay or the reasons for the delay; again, thierpaiuion-
emergency medical services routinely involves delays, even fopmsomers Nonetheless,
when viewing the evidence as a whdles amount of damages under the circumstances is not so
grossly excessive as to require remittitur.

Finally, the jury awarded damages of $25,000 for lack of access to procedupsto re
and resolve grievances. As noted, there is no evidence atcaust or specific grievance that
Cox was unable to report or resolve, or that he was impaired in repbriteg)se he was denied
meaningful acces® such procedures. While Cox has suffered an “injury” under the ADA as to

that issueit is not an injury that will support an award of compensatory damages. In other
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words, such an injury may be sufficient to support a claim for equitable relief, anadlom
damages, but not a substantial damages award. Under the circumstancesrcoy rmwee
than nominal damages is grossly disproportionate to the harm he suffered.

That raises the issue of what the damages award ought to be. Nominal damatfies are
awarded in amounts such as a single dollar; heappears thate highest award that could
reasonably beonsidered nominal damages, at least under these circumstances, is $1,000.
Accordingly, the Court will condition its denial of a new trial as to the issulelkbf access to
grievance procedures acceptance by the plaintiff of remittitur in the amtoof $1,000.

C. Whether the Award Was the Result of Unfair Surprise

The DOC also seeks a new troad the ground that it was unfairly surpridgdthe
Court’s instruction that Cox’s ADA claim went back to 2007. It contends that prior to and
duringthe trial, the Court had indicated that the ADA claim was limited to the years 2010
through the present, and that any claims based on conduct that occurred between 2007 and 2010
would be barred by the ADA'’s threear limitationsperiod.

At trial, Cox saught to admit into evidence a classification report from 2007 in
connection with the cross-examination of the Director of Behavioral Health forQiee Orhe
DOC objected to the admission of the report. The Court excluded the report, and related
evidencepecause Cox had not asserted a claim for improper classificélinr3:76-78, 3:88-
90). Those rulings were based on the nature of the evidence, not tlué thetelassification
events (although the dates at issue were discussed)

After the juryhad begun deliberating, they submitted a written question to the Court
asking: “What period of time does the ADA claim cover?” (Tr. 7:125). Counsel for filainti

stated that the claim began with Cox’s incarceration in 268 sel for defendant statttht
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the claim began in 2010. (Tr. 7:125-26). The parties and the Court then had the following
exchange:

MS. BRIGGS: Your Honor, I'd also like to bring up sort of a statute of
limitations argument. | don’t think that this case goes back to 200vaslifiled

in 2013. There’s a thregear statute of limitations on ADA claims. That would,
again, bring us to 2010 . . ..

THE COURT: Although that hasn’t been raised as a factual matter at the trial,
right? In other words, there’s no request for auséaof limitations instruction.
It's an affirmative defense. It has tobe

MS. MELVILLE: Well, that's because, your Honor, the evidence that all went in
was 2010 forward. That's when the complaint began for the time period, and the
Court at sidebar at one point did point out to plaintiffs that everything begins with
Old Colony, when we did bring that to the Court’s attention at sidebar during
plaintiff's case.

THE COURT: Well, that was certainly my understanding, at least at the time.

MS. MELVILLE: That’'s why there’s no statute of limitations. That was our
understanding.

THE COURT: Ms. Codagnone.

MS. CODAGNONE: Your Honor, in the plaintiff's trial brief and all the filings

up and until that point, when we were trying to explain to the parties what our
position was, it was every day of his incarceration he’s been without these
services. They haven't provided a reasonable accommodation in 2007 when
Kimberly O’Brien notified the DOC that he could not read or write and he needed
someone to help him with letters, when they referred him to the RTU in 2007,
they did not make that accommodation. That’s all within the medical records. . . .
As to the statute of limitations, that's something that was never argued as an
affirmative defense, never s&d up and until this point. The jury has the case. |
think that's a little bit late.

(Tr. 7:127-28).

Counsel for Cox requested that the Court instruct the jury to “find what the evidence
shows, and when the elements [of an ADA claim] are met, that’s when the clgims,lend of
course, it can’t extend beyond or prior to his incarceration within the Depamment

Correcton . . . which begins in 2007.” (Tr. 7:129). The DOC responded that “that would plainly
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prejudice the defendants, who have never prepared to defend 2007 to 2010. The period of
time—the evidence went in on the period of time 2007 sort of towards notice in the record but
certainly not as a claim in the caseld.).

The Court consulted Cox’s trial brief, which stated that he had been denied access to
prison programs and services “[t]hroughout his incarceration.” (Tr. 7:132). The Court als
consultedhe complaint, which stated that “Plaintiff is a qualified individual with a disability as
defined in the ADA. Since 2007, plaintiff has been held in the custody of the defendants.” (Tr
7:138). The Court concluded that “the combination of the complaint and the pretrial brief, |
guess, are enough to have put the defendants on notice that the complaint as to thesADA w
limited to the thregyear limitation period, and so that’s going to be my rulindd.)( The Court
then answered the jury’s question as follows:

The time period begins no earlier than 2007 because he wasn’t incarcerated at that

point—that is, the plaintiff wasn't incarcerateeand it begins as to each specific

disputed issue under the ADA at the point where the requirements foDthe A

are satisfied. In other words, the point at which according to the evidence the . . .

plaintiff had a qualifying disability, that he was denied meaningful accehs to

particular service, program, or activity, and that he either had made a regaest f

reasonable modification or reasonable accommodation or that request was

obvious and that it had been denied, and it may be different for each particular

item, [or] it may all be the same, it depends on what the evidence shows that point

at which all of those factors have been satisfied.

(Tr. 7:139).

The record does not support a finding of unfair surprise. Throughout the course of this
litigation, Cox's pleadirgs have made clear his position that his claims extend back to the
beginning of his incarceration in 2007. For example, the complaint includes numerous
references to events that occurred between 2007 and 2010, and, with respect to the ADA claim i

particuar, it states thaCoxis a “qualified individual with disabilities”; thaf$]ince 2007 [he]

has been held in the custody of Defendants”; and that the DOC “fail[ed] to providathim w
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reasonable accommodation.” (Compl. 1 66, 68) (emphasis addedlarl®j Cox’s opposition
to defendants’ motion for summary judgment begins by stating that “Plaintiffa@axmate
with severe mental illness, who is unable to read, write, dial a telephone ortolvenhow to
change his own clothes, filed this sutichuseahroughout his incarceratiothe Defendants have
failed to protect him.” (Pl. Opp. to Def. Mot. for Summ. J. at 1) (emphasis ad@ed)s trial
brief similarly stated that[tjhroughout his incarcerationhe has been unable to contact his
counsel his family, participate in the classification or appeals processes, fillsicit alip, or
even order food from canteen without asking another inmate for assistance.r. B?l.aK 2).
While perhaps not the most precise statements of the scoseatdim, those statements
certainly should have put defendants on notice that his claim extended beyond 2010. Under
these circumstances, it cannot be said@wt's position that his claim extended back to 2007
was a “completely new issue3ee PerePerez v. Popular Leasing Rental, In@93 F.2d 281,
287 (1st Cir. 1993) (stating that finding of reversible error from unfair surgrigenerally
limited to “situations where a completely new issue is suddenly raisepreviausly
unidentified expert winess is suddenly called to testify” (quoti@gnway v. Chemical Leaman
Tank Lines, In¢.687 F.2d 108, 111-12 (5th Cir. 1982)).

Furthermorealthough defendantdeaded the statute of limitations as an affirmative
defense, they did not assert that issue at trial, and the question was not put to thadenthé)
circumstances, the Court will not grant a new trial on the issue of unfairsgurpri
I1. Conclusion

For the foregoing reasons,

1. The motion of defendant Massachusetts Department of Correction for judgment

as a matter of law under Fed. R. Civ. PISGRANTEDIn partas to plaintiff's
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claim under the American with Disabilities Act concerning his acteshe use
of telephones, and is otherwBENIED.

2. The motion of defendant Massachusetts Department of Correction for ramittit
pursuant to Fed. R. Civ. P. 59(e) and for a new trial pursuant to Fed. R. Civ. P.
59(a) isGRANTED in part as to plaintiff's claim under the American with
Disabilities Act concerning his access to procedures to report and resolve
grievances The Court will order a new trial limited solely to the issue of
damages for plaintiff's access to procedures to report and resolve gasvan
unless plaintiff accepts a remittitur 1,000 within 30 days of this order. The

motionis otherwiseDENIED.

So Ordered.
/s/ E. Dennis Saylor IV
F. Dennis Saylor IV
Dated: Marcl81, 2018 United States District Judge
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