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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DELAWARE COUNTY EMPLOYEES )
RETIREMENT FUND, et al., individually, )
on behalf of similarly situated shareholders, )

and derivatively on behalf of,

COMMONWEALTH REIT,
Plaintiffs, Civil Action No. 13-10405-DJC

V.

BARRY PORTNOQY, etal.,

Defendants.

At A A )

MEMORANDUM AND ORDER

CASPER, J. March 26, 2014
l. Introduction

Named Plaintiffs Delaware County Employd&stirement Fund (“DelCo”), Peter Felker,
Edmund Sweeney, Thomas Toldrian and Howardr3&dp (collectively “the Plaintiffs”) are
shareholders of Nominal DefendaCommonwealth REIT (“the Company”). D. 38 at 5. The
Plaintiffs sued individually, on Imalf of all others similarly sited, and derivatively on behalf
of the Company, seeking a declaratory judgment tti@tarbitration clauseset forth in certain
shareholder documents are invalid and unenfofee@ount 1), as well as a number of other
claims. Am. Compl. (D. 38). The Defendamslude the Company’'s management company,

Reit Management and Research, LLC (“RMR¥Hdaurrent and former officers of the Company
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and/or members of the CompasyBoard of Trustees: BariM. Portnoy, Adam D. Portnoy,
John C. Popeo, William A. Lamkin, Frederick Reytoonjian, Joseph L. Morea and Patrick F.
Donela (“the Trustee Defendant$”)D. 38 at 5.

The Plaintiffs have moved for a declangt judgment pursuant to the Declaratory
Judgment Act, 28 U.S.C. § 2201, as to Coun¢ Ohtheir Amended Complaint, D. 38 1 224—
29, seeking a ruling that the arhation clause contained ithe Company’s Bylaws and in
management agreements between the CompahREIR are invalid and unenforceable. D. 39.
The Plaintiffs further seek a permanent injime preventing the Defendants from seeking to
arbitrate any of Plaintiffs’ shareholder claims. D. 38, 39. For the reasons discussed below, the
Court DENIES the motion for declaratory judgrhand permanent injunction and concludes that
the Court is precluded from deciding the issafewhether the arbitteon provision in the
Company’s Bylaws is valid and enforceable.

Il. Factual Allegations and Procedural History

The facts recited are as allegedthy Plaintiffs, unless otherwise noted.

A. Backaround

DelCo provides retirement benefit sees to employees of Delaware County,
Pennsylvania. D. 41 at 8. The Plaintiffs assleat DelCo is a shareholder of the Company,
initially purchasing shares in 2009. I@he remainder of the Plaifi¢ are individuals who hold
shares in the Company. Idhe Plaintiffs assert that theyréarepresentative of all shareholders,

including pension funds, retireemd individuals investors.” 1d.

! RMR and the Trustee Defendants are ctillety referred to asthe Defendants.”



The Company, a nominal Defendant, is a Mangllaeal estate investment trust (“REIT”)
with its principal executive ofe in Newton, Massachusetts. &.9. It is controlled by RMR,
which is owned by Defendants Barry and Adam Portnoy (collectively, “the Portnoys”). Id.

B. Adoption of the Arbitration Clauses

The Company’s Declaration of Trust (&lDeclaration”) is tb Company’s governing
document and “sets forth the righ responsibilities and liabigs of the Trustees to the
Company and its shareholdersD. 41 at 12 (citing ThirdAmendment and Restatement of
Declaration of Trust, D. 40-9, renafter “the Declation”). The Declaation does not contain
any provision requiring shareholders arbitrate claims brought aigpst the Trustees. D. 41 at
12-13 (citing the Declaration). Sext 3.3 of the Declaration statdsat “Trustees may make or
adopt and from time to time amend or repeal Bylaws not inconsistenwith law or with this
Declaration, containing provisisnrelating to the business of the Trust and the conduct of its
affairs . . . .” _Id.at 13 (quoting the Declarah, D. 40-9 at 21).

On November 6, 2009, the Trustee Defenslaamhended the Company’s Bylaws (the
“Bylaws”) to include the following arbittéon clause (“the Arbitration Bylaw”):

Section 16.1. _Procedures for Arbitration of DisputesAny disputes, claims or
controversies brought lyr on behalf of any shareholdeafrthe Trust (which, for purposes
of this ARTICLE XVI, shall mean any sharelel of record or any beneficial owner of
shares of the Trust, or any former sharehotdeecord or beneficial owner of shares of
the Trust), either on his, her its own behalf, on behalf ahe Trust or on behalf of any
series or class of sharestbé Trust or shareholders okt rust against the Trust or any
Trustee, officer, manager (including Reit Mgaeement & Research LLC or its successor),
agent or employee of the Trusicluding disputes, claims @ontroversies relating to the
meaning, interpretation, effect, validity, perfomsa or enforcement of the Declaration of
Trust or these Bylaws (all of which are refertedas “Disputes”) orelating in any way to
such a Dispute or Disputes shall, on the denwdrathy party to such Dispute, be resolved
through binding and final arbitration in accante with the Commercial Arbitration Rules
(the “Rules”) of the American Arbitration $sociation (“AAA”) then in effect, except as
those Rules may be modified in this ARLIE XVI. For the avoidance of doubt, and not
as a limitation, Disputes are intended telinle derivative aabns against Trustees,
officers or managers of the Trust and slaactions by shareholders against those




individuals or entitiesand the Trust. For the avoidamof doubt, a Dispute shall include a
Dispute made derivatively on behalfarie party against another party.

D. 41 at 14-15; sedanuary 10, 2012 Amended and Rest&gthws (D. 40-10 at 49) (“the
Amended Bylaws”). The following provision watso added to Article XVI of the Bylaws:

Section 16.6 _Costs and Expenses . [E]ach party involveth a Dispute shall bear its
own costs and expenses (including attorneyes)eand the arbitrators shall not render an
award that would include shifting of any coetsexpenses (includingttorneys’ fees), or,

in a derivative case or class action, award @oyion of the Trust’'s award to the claimant
or the claimant’'s attorneys. Each party (ibrthere are more than two parties to the
Dispute, all claimants, on the one harahd all respondents, on the other hand,
respectively) shall bear the costs and expeaotdés (or their) seleetd arbitrator and the
parties (or, if there are more than two tper to the Dispute, all claimants, on the one
hand, and all respondents, on the other handl) etpaally bear the costs and expenses of
the third appointed arbitrator.

Id. at 50. Both of these changes are reflected in the Amended Bylawb. &24.0.

RMR also amended its business management agreement with the Company around June
2009 to include the followingrbitration clause:

28. Arbitration.

(a) Any disputes, claims or controversieEtween the parties) (arising out of or
relating to this Agreement or the provisiohservices by the Magar pursuant to this
Agreement, or (ii) brought by or on behalf any shareholder of the Company (which,
for purposes of this Section 28, shall meag ahareholder of record or any beneficial
owner of shares of the Company, or any forstereholder of record or beneficial owner
of shares of the Company), edthon his, her or its own balf, on behalf of the Company
or on behalf of any series or class of sisaof the Company or shareholders of the
Company against the Company or any trustéieser, manager (including Manager or its
successor), agent or employee of them@any, including disputes, claims or
controversies relating to éhmeaning, interpretation, effe validity, performance or
enforcement of this Agreement, including thibitration agreement, the Declaration of
Trust or the Bylaws (all of which are referredas “Disputes”), or relating in any way to
such a Dispute or Disputes shall, on the dainaf any party to sucbispute be resolved
through binding and final arbitration inc@rdance with the Commercial Arbitration
Rules (the “Rules”) of the American Arbiti@n Association (“AAA”) then in effect . . .

*k%k

Except to the extent expressly provided by this Agreement or as otherwise agreed
by the parties, each party irved in a Dispute shall beats own costs and expenses



(including attorneys’ fees)and the arbitrators shall noénder an award that would

include shifting of any such costs or expemgincluding attorneys’ fees) or, in a

derivative case or class action, award guortion of the Company's award to the

claimant or the claimant’s attorneys. Each ypé#at, if there are more than two parties to

the Dispute, all claimants, on the onentitaand all respondents, on the other hand,

respectively) shall bear the costs and expeatés (or their) selected arbitrator and the

parties (or, if there are more than two parties to the Dispute, all claimants, on the one
hand, and all respondents, on the other handl) estpaally bear the costs and expenses of
the third appointed arbitrator.
D. 41 at 14-15 (citing December 11, 2012 Awhed and Restated Business Management
Agreement, D. 40-4 at 17-19). The Plaintiffssert that RMR and the Portnoys have since
inserted this same arbitration clause iet@ry management agreement between the Company
and RMR, or between the Company and RMR-controlled entities. D. 41 at 15.

On January 10, 2012, the Trustees again amended the Bylaws to require that shareholders
who select an arbitrator do so within fifteeryslaof making an arbitration demand; otherwise,
the Trustees would choeshe arbitrator._Idat 15-16 (citing Amended Bylaws, D. 40-10). The
Trustees also added this amendment to the RMIRagement agreementB. 41 at 16 (citing
RMR management agreements, D. 40-4; D. 40-Bhe Amended Bylaws further provide that
“these Bylaws may be amendedrepealed or new or additioraylaws may be adopted only by
the vote or written consent of a majority of fheistees.” D. 41 at 1@iting Amended Bylaws,

D. 40-10 at 47).

C. Initiation of Litigatio n and Arbitration Proceedings

On February 28, 2013, the Plaintiffs broughts derivative suiton behalf of the
Company alleging that the Defendants breached their fiduciary duties and engaged in self-
dealing. _Id.at 11; D. 1. The Plaintiffs also soughtitwalidate the arbiition clauses in both
the Bylaws and the RMR management agreementshe basis that ¢y were invalid and

unenforceable. 1d.On March 4, 2013, the Plaintiffs réeed an arbitration demand from the



Trustee Defendants to resolve the dispute, citing the arbitration clause set forth in the Bylaws.
Id.

On March 18, 2013, the Court granted the pgirtgtipulation to stay the arbitration
pending its determination of whether the arlidra clause was valid and enforceable. D. 34.
On March 29, 2013, the Plaintiffs moved for a destlany judgment and/or injunctive relief. D.
39. The Court subsequently entered the parttgmilation to allow RMR to join the arbitration
stay and to join the Trustee Defendantsopposing the Plaintiffs’ instant motion for a
declaratory judgment and permanent injunctioD.44. After a hearing, the Court took the

Plaintiffs’ motion under advisement. D. 86.

1. Standards of Review

A. Declaratory Judgment

The Declaratory Judgment Act allows “amyuct of the United States, upon the filing of
an appropriate pleading, [to] declare the rigintsl other legal relationsf any interested party
seeking such declaration, whether or not Hert relief is or coul be sought. Any such
declaration shall have the forcedagffect of a final judgment atecree and shall be reviewable
as such.” 28 U.S.C. § 2201. “Declaratory jodnt actions, being autory creatures, are

neither inherently legal nanherently equitable.” _El Dia, Inc. v. Hernandez Col663 F.2d

488, 493 (1st Cir. 1992). “Looking to the basic mataf the plaintiffs’case and the manner in
which the issues would likely have arisen i& theclaratory Judgment Act had been stillborn,”
the Court may apply the “traditiohgrinciples of equity jurisprdence” if the relief sought is
“equitable in nature.” _Id. “Especially when matters ajreat public moment are involved,
declaratory judgments should not be pronouncetess the need is clear, not remote or

speculative.” _Idat 494 (citations and quotations omitted)ederal courts should not rush to



judgment when declaratory relief would produgncoordinated and unnecessarily disruptive
adjudications of disputes in which stated federal issues are intertwined.” &i.497-98 (1st
Cir. 1992) (citations and quotations omitted).

Because the Plaintiffs are asking the Courpttovide declaratory relief as a matter of
law, the Court may treat the motion for deatary judgment as one for summary judgment on

these issues. Riva v. Ashland, Indo. 09-cv-12074-DJC, 2013 W1222393, at *9 (D. Mass.

Mar. 26, 2013); Jenkins Statrl. C v. Cont’l Ins. Co., InG.601 F. Supp. 2d 344, 346 (D. Mass.

2009). “Therefore, the burden isarp[the Plaintiffs] to show thahere is no genuine dispute as
to any material fact and that [they are}itded to judgment as a matter of law.” Ri\2013 WL
1222393, at *9 (citing Fed. KCiv. P. 56(a)).

B. Permanentlnjunction

“The standard for a preliminary injunction is essentially the same as for a permanent
injunction with the exception that [for a prelmary injunction] the plaintiff must show a

likelihood of success on the merits rather thanacuccess.” Voice of the Arab World, Inc. v.

MDTV Med. News Now, InG.645 F.3d 26, 34 (1st Cir. 2011)té&tion omitted). Therefore, to

obtain a permanent injunction, tiRaintiffs must show that:(1) they have succeeded on the
merits of their claim; (2) they are likely toffer irreparable harm withown injunction; (3) the
balance of harms weighs in their favor; andgd)injunction is in the public’s interest. lat 32;

United States v. Mass. Water Res. Au#h6 F.3d 36, 50 n.15 (1st Cir. 2001). “An injunction is

a drastic and extraordinary remedy, which shoatd be granted as a matter of course.”

Monsanto Co. v. Geertson Seed Farf&l U.S. 139, 130 S. Ct. 2743, 2761 (2010).




IV.  Discussion

The Defendants argue that the Court is jpigied from deciding the question of whether
the arbitration clause at issuerdés invalid because a Marylaodurt has already resolved such
issue and therefore, the Plaintiff's challertgethe Arbitration Bylaw here is barred lgs
judicata. D. 67 at 2; D. 79. The Defendants havesimoved to file, as supplemental authority,
a second decision issued by ##me court compelling arbitratiénD. 96. The Defendants also
argue that the Plaintiffs fail on the meritstbeir motion. The Courtdalresses each of these
arguments.

A. Res Judicata Bars the Court FromDeciding Whether the Arbitration Clause
in the Bylaws is Invalid

1. The Corvex and Katz Decisions

The Court will provide a brief summary dhe two Baltimore City Circuit Court

decisions examining the instant issue.Clirvex Management LP v. Commonwealth RBEND.

24-C-13-001111 (Cir. Ct. Bia, May 8, 2013) (“Corvey, two institutional slareholders of the
Company brought suit against the Trustee Defendants seeking declaratory and injunctive relief,
alleging that the Trustee Defendants breached their fiduciary obligations. Catvex3. In
response, the Trustee DefendaniBated arbitration proceedingsirsuant to the Bylaws. ldt

3. The Plaintiffs filed a petition to stay thebdiration claiming that Article XVI of the Bylaws,

which requires shareholders to arbitratgpdtes, was invalid and unenforceable.ald3—4. The

court denied the petition to staybitration, finding that the arb#tion clause was enforceable on

a number of grounds.

%2 The Court ALLOWShunc pro tunc the motion for leave to file supplemental authority,
D. 96, and has considered the substance of same in deciding this motion.



On February 19, 2014, the same judgeided Katz v. Commonwealth REIN0. 24-C-

13-001299 (Cir. Ct. Balt.Feb. 19, 2014) (“Kat}. In Katz, the plaintiffs were individual
shareholders and a pension fund, self-descrigiedordinary shareholders,” who brought a
consolidated class and derivative suit agairsflitustee Defendants alieg that the defendants
breached their fiduciary duties. ldt 1-2, 4-5. The defendants imiéd arbitration to resolve
the dispute, citing their authoritynder Article XVI of the Bylaws. _Idat 8. The plaintiffs
sought to block the arbitration proceedingmguing that the arbitration bylaws were
unenforceable. ld The crux of the platiffs’ argument in_Katavas that the Corvelolding did
not apply to them because in the prior case, the plaintiffs were institutional shareholders
attempting a hostile takeover he acquired sharesithr actual knowledge othe Arbitration
Bylaws.” 1d.at 8-9. The Katplaintiffs, on the other hand, wee“ordinary shareholders who
did not acquire their shares with kn@dte of the Arbittion bylaws.” Idat 9. The Katzourt
rejected this argument and ruled that becatlse ordinary shareholders had constructive
knowledge of the arbitration bylaw, the provisigas also enforceable against them.
2. Res Judicata Appliesto the Invalidity of the Bylaws

The Defendants argue that the Coregminion “conclusively resolves DelCo’s challenge
to the Arbitration Bylaw.” D. 67; D79. They further argue that the Katginion “is directly
pertinent to the issugaised in Delco’s Motion for Declaratory Judgment.” D. 96-1. The Court
agrees, to the extent that the Kakzcision precludes this Cauirom deciding whether the
Arbitration Bylaw was valid and enforceable. rRbe reasons discussed below, however, the
Court cannot so conclude asthe arbitration provisions in the RMR management agreements.

First, the Court acknowledges the Plaintiisgument that under Fed. R. Civ. P. 8(e},

judicata should generally be raised as an affirmatieéense. An exception to this rule applies,



however, when “the circumstances necessarytabksh entitlement to the affirmative defense

did not obtain at the time the answer was filed.” Davignon v. Clem8##/F.3d 1, 15 (1st Cir.

2003). “[T]he court must examine the totality the circumstancesnd make a practical,
commonsense assessment about whether Rule B¢cEpurpose—to aets a safeguard against

surprise and unfair prejudice—hbeen vindicated.”__Mass. AdsEin. Corp. v. MB Valuation

Servs., InG.248 F.R.D. 359, 361 (D. Mass. 2008) 4tin and quotations omitted).

Here, the Defendants’ answers were doéApril 8, 2013. D. 35. The Defendants filed

their oppositions to the instant motion on A@4, 2013. D. 45; D. 49; D. 51. The Maryland

court did not issue its opinion in_Corvemtil May 8, 2013 (and Katwas not decided until
February 19, 2014). The Trustee Defendants raisedrtsgirdicata defense in a sur-reply filed
on September 6, 2013. D. 67. Given that “Rule) 8 designed to provide plaintiffs with
adequate notice of a defendant'®imtion to litigate an affirmative defense, thereby affording an
opportunity to develop any evidence and offesponsive arguments relating to the defense,”
Davignon 322 F.3d at 15, there is mpoejudice to the Plaintiffin allowing the Defendants to
assert the defense when they did. The Cdid not hear argumentsn this motion until
November 20, 2013. D. 86. The Plaintiffs havade multiple filings after the Trustee
Defendants filed their sur-reply, D. 70, 77-78, 81, 85, 87, 92, 94, 97, 102, ares ihdicata
issue was addressed by both jeartat the hearingTranscript of Noveber 26, 2013 Hearing
(D. 88 at 15-18, 23-24). In light of these circuamses, the Court findsahthe Plaintiffs had
ample opportunity to address the defengeich, because of the timing of the Corvaecision,

the Trustee Defendants were not able to asséner in their answersr in their original

oppositions to the instant motion. S@asas Office Machines, Ine. Mita Copystar Am., Ing.

961 F. Supp. 353, 357 (D.P.R. 1997) (dadmg that defendants did not waives judicata

10



defense by failing to plead it their answer because plaintiffdhaufficient notice of the defense

and “ample opportunity” to present arguments spomse); Boston Scientific Corp. v. Schneider

(Europe) AG 983 F. Supp. 245, 254 (D. Mass. 1997), dismissed sub nom. on other grounds

Boston Scientific Corpv. Schneide(USA) Inc, 152 F.3d 947 (Fed. Cir. 1998) (determining

that res judicata defense was not waived because rgistnwas not an “unfair surprise” and
plaintiff was not “unduly prejudiced becaugehas had ample opportunity to respond to the
preclusion arguments by way of briefs and oral argument”).

Turning to the merits of the Trustee Dedants’ preclusion argument, “[u]lnder federal
law, a state court judgment recesviie same preclusive effectibsould receive under the law

of the state in which it was rendered.” Dillon v. Select Portfolio Servié8 F.3d 75, 80 (1st

Cir. 2011). Because Corvend Katzwere decided by a Maryland state court, the Court applies

Maryland law to determine whether the Plaintitf&aim is precluded. To demonstrate thed
judicata applies, the Trustee Defendants must sha# tlfl) the parties in the instant litigation
are the same or in privity with the parties in phi®r action; (2) the claim presented in the instant
action is identical to the issueathwas decided or could have bearsed and decided in the prior

action; and (3) a final judgment on the mewitss entered in the priaction. R & D 2001, LLC

v. Rice 402 Md. 648, 663 (2008).
I Privity
As noted above, for the privity element to daisfied, the parties in the Maryland cases
and in the instant case must be the same qriinty with one another. The parties do not

dispute this element as to the Defenddnt3he parties do dispute, however, whether the

% The Corvexand KatzDefendants were identical toetffrustee Defendants here, except
that in this action, the Plaiffs sued two additional Trustee§ohn C. Popeo and Patrick F.
Donela. Katzat 1; Corvexat 1.

11



shareholder-plaintiffs, who are not identical imyeof the three cases,eam privity with one
another. The Court finds that while none of fiaintiffs in the three cases are identical, as
shareholders of the Company seeking the samdiial remedy, they are in privity fores
judicata purposes.

Maryland courts have held that “for the pose of the application of the rule of res
judicata, the term ‘parties’ includall persons who have a diredteirest in the subject matter of
the suit, and have a right to control the proceedings, make defense, examine the witnesses, and
appeal if an appeal lies. . [W]here persons, although not formalfsas of record, have a direct
interest in the suit, and in tlaglvancement of their interest tapen and substantial control of
its prosecution, or they arso far represented by another that their interestsive actual and
efficient protection, any judgment recovered theisiconclusive upon them to the same extent

as if they had been formparties.” Ugast v. La Fontaing89 Md. 227, 232-331047) (citations

omitted); see&Cochran v. Griffith Energy Servs., Ind26 Md. 134, 142 (2012) (applying Ugast

First, Plaintiffs contended at oralrgument that the plaintiffs in_Corvexvho were
institutional shareholders who miiased shares to initiate a hostile takeover of the Company,
were not in privity with the “ordinary shareli@rs” who brought the instant lawsuit. D. 88 at
17. The decision in Kathowever, has undercut the force dstargument where that tribunal
rejected the attempt of the plaffdg in that case, individual sineholders and a pension fund and
self-described as “ordinary shareholders,” to differentiate themselves from the @tavitfs
on the same grounds. Katt 1-2, 8-9.

Further, in concluding #t the Plaintiffs had a “direct intes#® in the prior suit such that
“they [were] so far represented . that their interestreceive[d] actual anefficient protection,”

Ugast 189 Md. at 232, the Counbtes that in both Katand the instant case, the shareholders

12



brought derivative lawsuits on behalf thie Company and other shareholder§.he derivative
form of action permits an individual shareholderbring suit to enforce a corporate cause of

action against officers, directors, and thpatties.” Kamen v. Kemper Fin. Servs., [rE00 U.S.

90, 95 (1991) (citation, quotatioasd emphasis omitted). “The awtiis ‘derivative’ because it
is brought for the benefit of the corporatiamt for the shareholdeplaintiff.” Bennett v.

Damascus Cmty. BaniNo. 267722-V, 2006 WL 2458718, at *2 @Cir. Ct. Apr. 6, 2006).

Therefore, “the purpose of the derivative act|@®) to place in the hands of the individual
shareholder a means to protect the intere§tshe corporation from the misfeasance and
malfeasance of faithless direct and managers.”_ Kame®00 U.S. at 95(citation and
guotations omitted). That is, by bringing a detilva lawsuit on behalf of the Company and the
Company’s shareholders, the plaintiffs in Ketzre representing the interests of the Company.

The Court finds persuasivihe analysis on this point im re Sonus Networks, Inc.

S’holder Derivative Litig. 422 F. Supp. 2d 281, 284 (D. Mass. 2006), aff'd sub,n4®8. F.3d

47 (1st Cir. 2007). There, shareholders brougtier@ative action in stte court alleging that
several of the company’s officers adutectors engaged in misconduct. &.284. The state
court dismissed the action on the grounds thatplaintiffs failed to make a demand on the
directors, which was a prerequisite to filing suit. I@ifferent shareholders then brought a
derivative action in federal court raising larngehe same claims of board and management
misconduct, but also raising new factual allegations. THere, the plaintiffs argued that they
were not in privity with the ste plaintiffs because they héadiifferent lawyers and filed a

different lawsuit in a different court armhevith a different set of facts.” Icht 291.The federal

* The Court recognizes that somiethe plaintiffs in the Katzase brought a direct suit,
while others brought a derivative suit, Kadr 7.

13



court held that the “determination in the stateirt shareholder deritrae litigation—that the
failure to make demand upon directors may be excused—precludes different shareholder
plaintiffs in a parallel federal derivative sdiiom relitigating the question of demand futility.”

Id. at 284. In so ruling, the court noted that “because derivative litigation [was] the procedural
vehicle [the plaintiffs] [had] chosg it is [the company] that is ‘thieue party in interest in both
cases.” _ld.at 291 (quoting Clark v. La¢y76 F.3d 682, 686 (7th Cir. @@)). The court further
noted that case law from other jurisdictiossipported the conclusion that “[n]onparty
shareholders are usually bound by a judgmentderavative suit on the theory that the named

plaintiff represented their interests in the case.” In re Sonus Netw#R2RsF. Supp. 2d at 291

(quoting_Cramer v. General [Ephone & Electronics Corp582 F.2d 259, 269 (3d Cir. 1978),

and citing_Schnitzer v. O’'Conno?74 Ill. App. 3d 314, 326 (1995); Nathan v. Rowé&1 F.2d

1223, 1226 (6th Cir. 1981); Parkoff v. @al Telephone & Electronics Corp3 N.Y.2d 412,

420 (1981);_Ratner v. Paramount Pictures,,I6¢cF.R.D. 618, 619 (S.D.N.Y. 1942); Dana v.

Morgan 232 F. 85, 85 (2d Cir. 1916); setenik ex rel. LaBranche & Co., Inc. v. LaBranche

433 F. Supp. 2d 372, 380 (S.D.N.Y. 2006)ncluding that “privity among shareholder plaintiffs

in the derivative litigation context presents aypatal situation. In ordinary lawsuits there are
often factors differentiating a plaiff in one suit from a plaintifin an analogous #uagainst the

same defendant, such that the standing analysis in the two actions would likely differ. On the
other hand, in shareholder derivative actioasplaintiff shareholder sues on behalf of the
corporation, and it is the shareholder that is thee‘party in interest in both cases™) (quoting In

re Sonus Networks422 F. Supp. 2d at 291); Levin ex rel. Tyco Int'l Ltd. v. Kozlow$31

N.Y.S.2d 354 (Sup. Ct. 2006), affd sub non846 N.Y.S.2d 37 (2007) (concluding that

shareholders in a derivative state court actioere in privity with shareholder in federal

14



derivative action). While there does not appeabe Maryland cases on this precise point, for
the foregoing reasons, the Court concludes thanteeest of the Plaintifftiere, as shareholders
representing the interests of the Companyewepresented by trehareholders in_Katavho
also brought a derivative suit represeg the interests of the Company.
il. IdenticalClaims
The Court also concludes that the shamdysl claims are identical, insofar as the
Plaintiffs seek to invalidate the Arbitration Bylaw. In Katize court decidethat Section 16.1
of the Bylaws was enforceable against “individoaheficial” shareholders, i.e., non-institutional
shareholders who did not buy sasuwith the intention of a itiating hostile takeover. Katat
8-9. The Plaintiffs in this case seek to litgyahe exact claim — “[t] the extent the Court
determines that the Arbitration Clause[] iretBylaw [is] oppressiveyunlawful and procured
improperly, the Arbitration Claufieshould be void and [have] nofe€t.” D. 38 1 229; see also
Motion for Declaratory Judgmenteasking in part to “invalidat[ethe arbitration clause in the
CWH Bylaws.” D. 39 at 1.
iii. Final Judgment
Finally, the Katzdecision constitutes a final judgment on the merits. The decision
compelled arbitration, Katzat 44, and Maryland courts have held that an order compelling

arbitration is considered a fin@ldgment. _Walther v. Sovereign Bard86 Md. 412, 422 (2005);

see alsoAddison v. Lochearn Nursing HoméLC, 411 Md. 251, 256 (2009); Town of

Chesapeake Beach v. Pessoa Construction Cq.3BMd. 744, 750-54 (1993).

iv. PolicyConcerns
As a final point on theesjudicata issue, the Court notes:

Res judicata protects the courts, as wethasparties, from the attendant burdens
of relitigation. This doctrine avoids the expense and vexation attending multiple

15



lawsuits, conserves the judicial resourcasd fosters reliance on judicial action
by minimizing the possibilitiesf inconsistent decisions.

Cochran v. Griffith Energy Servs., Iné26 Md. 134, 140 (2012) (citing Anne Arundel Cnty.

Bd. of Educ. v. Norville 390 Md. 93, 106-07). Here, several cases have been brought before at

least two tribunals, one statewt and one federal court, kitsg the identical question and
seeking identical relief. In light of these noerns for judicial efficiency, consistency of
outcome, and the analysis dissed above, the Court finds thas judicata serves its intended
policy purpose in this case.

For these reasons, the Court finds thas iprecluded from determining whether the
arbitration provision in theCompany’s Bylaws is valid rdl enforceable and DENIES the
Plaintiffs’ motion as to the enforceabiliof the arbitration provision in the Bylaws.

B. The Plaintiffs’ Motion Fails on the Merits as to the Bylaws

The Court concludediowever, that even ifes judicata did not apply, the Plaintiffs’

arguments, arising under kgand law, D. 40-10 at 50fail on the merit$.

® Both parties apply Maryland law in theinalysis of the Plaintiffs’ arguments.

® The Court also notes that it need ratalyze every new argument raised in the
Plaintiffs’ reply brief, D.56, or in the Plaintiffs’ “staus reports.” D. 94._Sedapert v. Gov't
Employees Ins. CpNo. 13-10530-FDS, 2013 WL 3989645 *3atn.4 (D. Mass. Aug. 1, 2013)
(citing Noonan v. Wonderland Greyhound Park Realty | Y23 F. Supp. 2d 298, 349 (D. Mass.
2010) (nothing that “[tlhe purpos&f a reply memorandum is not to file new arguments that
could have been raised in a supportimgmorandum”); Wills v. Brown Universifyi84 F.3d 20,
27 (1st Cir. 1999). While the Court understands that the Defendesjsticata argument was
raised in sur-replies, as dismsed above, this defense was anddilable to the Defendants when
they initially responded to the instant motion. eT@ourt need not addsesubstantive arguments
raised in the Plaintiffs’ reply brief, see, e.B. 56 at 7, 9-13, 13-15, that were available to them
at the time they filed their motion and whido not respond tthe arguments raised by the
Defendants in their oppositions.
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To start, the Court’s role in deciding whet an arbitration agreement is enforceable is

determining whether the parties reached an agreeimeanbitrate._Balt. Cnty. Fraternal Order of

Police Lodge No 4 v. Balt. Cnty129 Md. 533, 549 (2012); Syndor v. Conseco Fin. Servicing

Corp, 252 F.3d 302, 305 (4th Cir. 2001) (under the Fddeatatration Act, “federal courts must
first decide whether the parties entered into aregent to arbitrate their disputes”). The Court
may not, in answering this threshold questitstray into the merits of [the] underlying

disagreements.” Cheek v. United Healthcare of the Mid-Atl., B8, Md. 139, 155, 159-60

(2003).
Under Maryland law, arbitration is “the @ress whereby parties voluntarily agree to
substitute a private tribunal for the publitdbtmal otherwise available to them.” ldt 146

(quoting Gold Coast Mall, Inc. v. Larmar Cor@98 Md. 96, 103 (1983)). Therefore, “[t]he

determination of whether there is an agreentenarbitrate, of course, depends on contract
principles since arbitration & matter of contract, and a padgnnot be required to submit any
dispute to arbitration that hias not agreed to submit.” ldt 147. As with all contracts, the

Court must find that there was affes, acceptance and consideration. $&gyland Supreme

Corp. v. Blake Cq.279 Md. 531, 539 (1977). The Plaintiffssert several grounds for why

these requirements were not met in this case.
1 Mutual Consent
The Plaintiffs first argue #t they “cannot be bawd by a unilaterally imposed arbitration
clause in bylaws that [they] never expressly eotsd to and/or approvédD. 41 at 21. Courts
must apply basic principles of contract landgetermining whether an arbitration agreement was

mutually agreed upon. AIT Mobility v. Concepcion 131 S. Ct. 1740, 1742 (2011) (noting

that “courts must place arbitr@an agreements on an equal fogtiwith other contracts”). The
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Court agrees that jurisprudence from Mamgaand other courts suggest that in these
circumstances, “constructive knowledge, congivec notice, and knoledge/notice through

incorporation-by-reference are adequate tormfand bind a party ta contract,” _Corvexat

15-16, thereby satisfying mutuality. Ka#t 22; se&Volf v. Crystal 239 Md. 22, 27-28 (1965)

(holding that a shareholder was bound bg tompany’s bylaws because a passbook she
received when she opened henkbaccount stated that her stoeertificate was subject to the

bylaws); Harby ex rel. Brooks v. Wachovia Bank, N.B72 Md. App. 415, 422—-23 (2007) (bank

customer consented to arbttom by signing an iniél terms and conditions agreement that

incorporated by reference the arbitrationresgnent); _Spence v. Medical Mutual Liability

Insurance Society of Md65 Md. App. 410, 419-20 (1985) (presagnihat insurance customers

had knowledge of company’s bylaws, even if theatyd were not distributetd the customers).
Under Maryland law, the Dealation of Trust is the goweing document required to
form a REIT. Md. Code Ann., @ps. and Ass’'ns 8§ 8-101(b). The parties do not dispute that,
consistent with the Maryland REIT statute, Alei 3.3 of the Company’s Declaration allows the
Trustee Defendants to “make or adopt and ftone to time amend or repeal Bylaws . . . not
inconsistent with the law or witthis Declaration . . . .” D40-9 at 21; Md. Code Ann., Corps.
and Ass’'ns 8§ 8-301(11). Heregtiirustee Defendants used thighority under tb Declaration
to add the Arbitration Bylaw. While the Pl&ffs contend that the Trustee Defendants “could
have sought shareholder approvalfist] amend the Declaration dfrust,” the Plaintiffs have
not offered any authority requirirthe Trustee Defendants to do 9. 41 at 21. Further, while
the Plaintiffs argue that the “ability to unilatiyabind shareholders to arbitration falls outside
the scope of a board’s bylaw-making authouhder Section 8-301(11) of Maryland REIT law”

on the grounds that the Board of Trustees wasetptlating the business aaffairs of the trust,
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D. 56 at 9-10, the Plaintiffs have not met their lkardf proving this as a matter of law. While
the Plaintiffs direct the Qurt to one Marylandcase standing for the proposition that a
corporation’s interference with or destructiorfthie obligations of con#cts or rights thereunder

or vested rights” is barred, 56 at 10 (citing Kenney v. Morga@2 Md. App. 698, 713-14 (Md.

Ct. Spec. App. 1974)), as discussed below, tberCconcludes that the Plaintiffs have not
shown that the Arbitration Bylaw interferes with their rights to bring a derivative claim against
the Trustee Defendants or any athght under the Declaration.

To the extent the Plaintiffs argue thtaey had no notice of the Bylaw amendments
(either actual or constructivddecause “nearly every Plaintiffurchased . . . common stock
before the arbitration clause svanserted into th®&ylaws,” D. 41 at 21 n.5, this argument is
unavailing. First, the Plaintiffslo not dispute that each tie Company’s share certificates
included a provision stating that shareholdersew® be bound by all of the provisions of the
Declaration of Trust and Bylaws of the Trustd any amendments thereto.” Sample Share
Certificate (D. 46-1 at 3). Whil¢éhe Plaintiffs argue that “[pfchasers of shares in a public
company like CWH do not receivestock certificate,” D. 56 at 2%he only support the Plaintiffs
cite for this argument is a treatise stating thtares are “typically pgesented by only one or
more immobilized jumbo stock certificates,” whidbes not address whether the Plaintiffs in this
case were issued a stock certificate. BeB5-7 at 7. Furthermore, Maryland law suggests that
a party to a contract is presathto have knowledge of compabylaws incorporated into the
contract, even if they are notgwided with a copy of them. Se&gpence 500 A.2d at 1070
(ruling that when a company’s charter and bylameye part of an insurance contract, “even

though the by-laws may not havedn distributed to appellants, they are presumed to have

’ Likewise, the affidavit submitted in supporttbe Plaintiffs’ status report, D. 94-2 at 5,
does not discuss the Company’s &toertificates in this case.
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knowledge of them”). The Company’s “stockholdaessent to not havingp assent to board-
adopted bylaws. . . . Accordingly, Plaintiffs puasied their shares with constructive knowledge
that the Arbitration Bylaws were in effect and that their shares were subject to them, atkatz
29. Moreover, the Court notes that the Bylams their amendments were filed publicly. See
February 27, 2012 Form 10-K (D. 40-11).

In support of their argument that “under [] lwagrinciples of contract law, an arbitration
provision unilaterally adopted by a board in corporate bylaws cannot be enforceable against non-

consenting shareholders,” D. 41 at 19, the Rftsnirge the Court to follow Kirleis v. Dickie

McCamey & Chilcote PC560 F.3d 156, 163 (3d Cir. 2009), in which the Third Circuit held that
a shareholder’s constructive notice of an aatitn requirement did not suffice as an “explicit
agreement . . . essential to the formation ofeaforceable arbitration contract.” Kirleis
however, does not warrant a different outcome .héreat is, whatever persuasive value Kirleis

may have had is certainly curtailed by the @h@ircuit’'s subsequermntecognition in_Century

Indemnity Co. v. Lloyd's 584 F.3d 513, 531-32 (3d Cir. 2008jat, under the FAA and

Supreme Court precedent, it cduhot require arbitration agements to be “express” and
“unequivocal” to be enforced because to dowsmuld “impermissibly . . . require more of
arbitration agreements than of contracts genetalbe enforced whenever the standard differed
from the applicable state-law pciples of contract law.” _ldat 532; seeKatz, at 21-22

(discussing Kirleisand_Century Indemnijy

The Plaintiffs also contend that “many of the Plaintiffs had no notice whatsoever (actual,
constructive or otherwise)” because “neaéyery Plaintiff purchaad CWH common stock
before the arbitration clause was inserted thi® Bylaws.” D. 41 at 21 n.5. As discussed

above, however, the stock certificates specifycabitify shareholders that they would be bound
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by the provisions of the Declaration and Bylaws|uding Bylaw amendments, D. 46-1 at 3, and
the bylaws were publichavailable. The Court likewise is not persuadgdthe Plaintiffs’

reliance on Galaviz v. Bergd63 F. Supp. 2d 1173, 1170 (N.D. Cal. 2011). The Galzourt

held that because the directors adoptedsputied bylaw “after the alleged wrongdoing took
place,” there was no mutual consideration “attleath respect to shaholders who purchased
their shares prior to the tintke bylaw was adopted.” ldt 1171. The Plaintiffs here, however,
acknowledge that “the timing of a shareholdestsck purchase is a meaningless distinction in
this context and will lead to aonsistent and contradory rights and remees for shareholders
of the same company.”D. 41 at 21 n.5. For the reasonscdissed above, the Court concludes
that the shareholders had coostive notice of the Bylaws and therefore, of the Arbitration

Bylaw. See alsRushing v. Gold Kist, In¢.567 S.E.2d 384, 387-88 (Ga. Ct. App. 2002)

(arbitration clause added to bylaws after memship agreement was signed was valid because
member agreed to be subject to mgaand bylaws “hereafter in effect’)As the Katzdecision
articulated, “the timing of the Arbitration Byhahas no effect on whether Plaintiffs are bound to
it. Rather, the key consideration is the fact thatDeclaration of Trust ahe time of Plaintiffs’

purchases informed them of the very broadvgrs granted to the Trustee Defendants, and

8 The Court further notes that not all of the Plaintiffs boughtr thkares before the
Bylaws were amended. Sé&e 41 at 3 (stating that Tol@dm purchased his 70,000 shares in
2011, after the Bylaw was adopted in 2009).

° The Plaintiffs also rely on a Decembll, 2011 “no-action geiest” opinion letter
written in unrelated litigation by the TrusteefBredants’ law firm, D41 at 22, which predicts
that [a]lthough no Delaware court has addressedjtiestion, it is unlikely that a Delaware court
would conclude that the megequisition of shares of stoclis a corporation whose bylaws
provide for mandatory arbitrationould constitute a clear expressiohan intent to arbitrate.”

D. 40-12 at 6 (citation and quotat®omitted). The letter, which is not binding authority in this
or any other case, makes a prediction as to tteome of Delaware law and expressly states that
the letter is not intended to opine “asthe laws of any othgurisdiction.” 1d.at 4. The Court
finds that the letter has mersuasive value as to the application of Maryland law.
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particularly, of the power to ‘ake or adopt and from time tmne amend or repeal Bylaws not
inconsistent with the law or witthis Declaration . . . .”” Katzat 43.
2. Consideration
The Plaintiffs next argue that the Arbitrati®ylaw is not enforceable because it was not
supported by consideration. D. 41 at 23.
As noted in_Katz “mutuality ‘does not require an astly even exchange of identical
rights and obligations between the two contracting parties.” ,Ka&t80 (quoting Walther v.

Sovereign Bank386 Md. 412, 433 (2005) (concluding that mutuality existed even though an

arbitration provision allowed only ongarty to initiate litigation fo certain claims)). The Court

need only find that the promise has sorakie, Harford Cnty. v. Town of Bel AiB48 Md. 363,

383 (1998), and not necessarily the “ideait mutuality of remedy.”_Walthei386 Md. at 433.

Here, the Arbitration Bylaw requires both sidesatbitrate a shareholdédispute at the demand
of the other. D. 40-10 at 49. #dfendants would be obligated &obitrate if the Plaintiffs so

requested, even if the Defendants wisheditate the dispute before a court.” Katt 31-32.

Plaintiffs’ reliance on Mohi v. Tool Brothers, In¢.708 F.3d 599 (4th Cir. 2013), and

Cheek 378 Md. 139, is misplaced. In Noohhe arbitration clause bound only one side to
arbitration, waiving the buyés right to litigate, buiot the seller's._ Noohir08 F.3d at 610; see
Katz, at 33 (distinguishing Noohi While Cheek on its face, may support the Plaintiffs’
proposition, the arbitration provision in Cheetuld be revoked at any time by the employer,
even after the arbitration was initiated, and without notice. CI83&kMd. at 142. “The Cheek
Court reasoned that because the employer Hadasa unlimited discretion to change the terms
and rules of the arbitration agreement whendveisished, the employer’s promise to arbitrate

employment disputes [was] entirely illusory,datherefore no real promise at all.” Katt 34

22



(quoting_Cheek378 Md. at 142) (quotatiommsnitted). Here, unlike Noohthere is no indication
that the Trustee Defendants have “unfetterestrdiion to change the arbitration agreement,”
Noohi, 708 F.3d at 606, as the Ttess are still bound by the tesnof the Declaration and,
unlike Cheek either party here could force a shareleoldispute into arbitration proceedings
“meaning that the Defendants have relinquisheggower of which they might otherwise have
retained unfettered control.” Katat 34 (distinguishing Chepk
3. Inconsistent with Declaration

The Plaintiffs also argue that Section 3leé Declaration states that bylaw amendments
cannot be “inconsistent with law tris Declaration” and that becsithe Declaration is silent as
to shareholder arbitration, the Bylaws are incdasiswith the Declaratn. D. 41 at 25. This
argument fails because, as discussed above, the bylaw amendments were incorporated by

reference to the Declaration. SéIf, 239 Md. at 27-28; Harby ex rel. Brooks2 Md. App.

at 422-23;_Spenceb5 Md. App. at 419-20. Further, the Plaintiffs have not indicated any
provision in the Declaration bdng the Trustee Defendants framquiring shareholder disputes
to be arbitrated.
4, Inconsistent with Federal and Maryland Law

The Plaintiffs also assert that the amtibn provision is inconsistent with state and

federal law on a number of grounds, D. 42%&twhich the Court will address.
i. Frustratiorof ShareholdeRights

The Plaintiffs argue that the Arbitratiddylaw “frustrate[s] long standing shareholder

rights established by Maryland [] law that ogoize the right of a shareholder to bring a

derivative suit.” D. 41 at 25. Ehcrux of the Plaintiffs’ argumerig that the Arbitration Bylaw
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essentially forecloses the Plaffdi ability to bring a derivative suit because to do so without the
available remedy of attorney®ds would make such suits cost-prohibitive. D. 41 at 25.

The Plaintiffs, however, rely upon cases merely allowing for Plaintiffs to receive
attorneys’ fees as a mbar of discussion. Sde. 41 at 25-26 (citing cagesMoreover, “[c]laims
that arbitration agreements should not be enfobmsxhuse it may deny a party a right to a jury
trial or other litigation rights [] have been soundéjected by Maryland courts.” D. 45 at 17 n.3

(citing Holloman v. Circuit City Stores, In391 Md. 580, 596 (2006)) (“Nerous jurisdictions

have recognized that arbitrationsihtutory claims does not resuitthe forfeiture of substantive
statutory rights”).

Further, to the extent the Plaintiffs argtmat arbitrating theirclaims would be cost-
prohibitive unless they are awarde@s, the Plaintiffs have not shown that arbitrating this matter

will be cost-prohibitive. _Se&reen Tree Fin. Corp.-Alabama v. RandolpBl U.S. 79, 91-92

(2000) (concluding that the partyedeng to avoid arbitration of éeral statutory claims bears the
burden of establishing théges are cost-prohibitives.
il. Contrary to SEC policies and the PSLRA
The Plaintiffs next argue that the Arbiicat Bylaw is “contrary to the SEC’s policies
underlying federal securities lawsarticularly the anti-waiver prosion of Section 29(a) of the
Securities Exchange Act, and “ftuates shareholderstatutory rights toattorneys’ fees and
expenses pursuant to the Private Securitiegation Reform Act 0f1995 [], 15 U.S.C. 8§ 78u-

4(a)(6)” (“PSLRA"). D. 41 at 26. First, th8upreme Court has held that the anti-waiver

19 While the Plaintiffs have submitted in support of one of their status reports an affidavit
from the general counsel of the California Public Employees’ Retirement System (“CalPERS”),
the affidavit states that “it iypically not feasible to directljund” “complex shareholder breach
of fiduciary duty litigation.” D.94-2 at 4. The affidavit wasibmitted, however, in a different
litigation and does not discuss whet it would be cost-prohibitiveo bring the claims in this
case.
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provision of the Exchange Act does not applypgmcedural provisions,” including compulsory

arbitration. _Rodriguez d@uijas v. Shearson/Am. Exp., Ind90 U.S. 477, 482 (1989). Second,

15 U.S.C. § 78u-4(a)(6) states only that “[tjotatorneys’ fees and expenses awarded by the
court to counsel for the plaiffticlass shall not exceed a reasoegbtrcentage of the amount of
any damages and prejudgment inteeestially paid to the class.The cited portion of the statute
merely caps the amount of attorneys’ fees to which plaintiffs are entitled and does not require
that plaintiffs recover attorneys’ fees.
iii. Unconscionability

Finally, the Plaintiffs argu¢hat the Arbitration Bylaw is unconscionable. “Whether a
valid arbitration agreement exists in the cagle judice ‘depends on contract principles since
arbitration is a matter of contract.” Walthe386 Md. at 425-26 (quoting Cheek78 Md. at
147). The Supreme Court has stated that “‘geneaglplicable contract denses, such as fraud,
duress, or unconscionability, may be applied to invalidate arbitration agreements. . . .”” Walther

386 Md. at 425-26 (quoting DoctorAssociates, Inc. v. Casarattel7 U.S. 681, 687 (1996)).

“Therefore, an arbitration agement may be challenged on grounfisinconscionability . . . .’
Walther, 386 Md. at 425-26.

“An unconscionable bargain or contract hasibdefined as one characterized by extreme
unfairness, which is made evident by (1) qumaty’s lack of meaningful choice, and (2)
contractual terms that unreasonafdvor the other party.” WaltheB86 Md. at 426 (citations
and quotations omitted). “To that end, we memsider whether the terms in the arbitration
clause are so one-sided as to oppress or unfaimprise an innocent party or whether there
exists an egregious imbalance in the obligatiang rights imposed by tharbitration clause.”

Id. at 425-26. As discussed abotle Court concludes that theakitiffs have failed to meet
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this stringent unconscionability standard and have not shown that the Arbitration Bylaw is
unconscionable, insofar as the Plaintiffs hadstructive knowledge of the Bylaw and are still
able to vindicate their rightthrough arbitration._ Se@alther 386 Md. at 427 (noting that
“procedural unconscionability looks much likeafid or duress in contract formation”).
Moreover, the Company’s shareholders haveaaly been able to obtain favorable remedies
through arbitration. _Se®laintiffs’ Status Report (D. 70 &) (notifying the Court that the
arbitration panel in Corvelxas invalidated a bylaw provisiot).

For these reasons, the Court finds that Rkentiffs are not entitled to judgment as a
matter of law as to the validity of the Arbitration Bylaw.

C. The Court Cannot Decide on this Rcord Whether the Arbitration Provisions
in the RMR Agreements are Enforceable

The Plaintiffs have also moved for the Cotw invalidate thearbitration provisions

added to RMR’s management agreements. Unlike the Arbitration Bylaw, CandeKatzdid

not decide this issue.

The parties do not dispute that tHRMR management agreements include a
Massachusetts choice of law provision. D. 41 at 18 n.4; D. 51 at 15 n.7. The Plaintiffs argue,
however, that the “consequence as to both Madyend Massachusetts law are consistent on the
basic principles of contract lampplicable here,” D. 41 at 184, and analyze their arguments as
to the Arbitration Bylaw anthe RMR management agreememtsler Maryland law._Sde. 41.

RMR, however, applied Massachusédis to its analysis. D. 51.

1 To the extent the Plaintiffsrgue in their reply brief thaih addition to the execution of
the RMR management agreements, the Trustees engaged -tea®ly by adding the
Arbitration Bylaw, D. 56 at 18, the Plaintiffeave not met their burden of proving self-dealing,
for the reasons discussed below.
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Regardless of whether Massachusetts or Madylaw applies, the Court concludes that
the Plaintiffs have not met their burden of showing that they are enttiedgment as a matter
of law. As discussed above gtlshareholders’ consent to thddaion of the Arbitration Bylaw
was rooted in the fact thatalDeclaration of Trust allowed for the amendment of Bylaws and
that the shareholders were presumed to harestructive knowledge ahe Declaration and
Bylaws. RMR argues that the arbitrationregments are valid and binding because Adam
Portnoy, RMR’s President and Chief Executi@ficer, and John &peo, the Company’s
Treasurer and Chief FinanciaDfficer, entered into the management agreements that
incorporated the arbitration grision, which were later appved by the Company’s Board of
Trustees. D. 51 at 18-19. ThaiRtiffs counter that the magament agreements had to be
“ratified by disinterested directo(of which there were none)the time it was approved,” D. 56
at 21 (emphasis omitted), and that the “undisputsmbrd demonstrate[s] that the arbitration
clauses constitute improper self-dealing . . . .” D. 56 at 18. The Court does not agree.

RMR has argued that the business judgmdatprotects the Defendants’ decision to add
the arbitration clause tthe management agreements. D. 51 at 20 n.10. The Plaintiffs counter
that the business judgment rule does not protdttisaling. D. 56 at 18. The Plaintiffs are
correct that generally, ¢hbusiness judgment rule does not gpphen a plaintiff can show that

directors engaged in seledling. Johnson v. WitkowskBO Mass. App. Ct. 697, 711 (1991);

Shenker v. Laureate Educ., Ind11 Md. 317, 344 (2009). However, the Court cannot conclude

on this record that the Plaintiffs have metithourden of proving that the Trustee Defendants
engaged in self-dealing or othéad faith. Under Massachusettsv, for instance, “[tlhe
prohibition against self-dealing onetlpart of corporate fiduciarigsquires that the corporation

receive the full benefit of transactions in whian officer engages oneltorporation’s behalf,
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without thought to personal gain . . For that reason, a contréot personal gain which could
cause a corporate fiduciary to breach his orfiterciary duty of loyalty to the corporation is

generally held to be unenforceable as aggmblic policy.” Geller v. Allied-Lyons PL{C42

Mass. App. Ct. 120, 122-23 (1997). Whilee Plaintiffs point to seeral allegationsn support
of their argument that self-dealing occurred,38. at 19, the Court cannot so conclude on this
record, particularly in light of the Defendants’ assertion that the Board was acting independently
when it approved the management agreements. Bt 59. Further, not labf these facts cited
by the Plaintiffs are undisputed—for examples tefendants do not “admit that the arbitration
clause was intended to discourage attorneys femreeing to represent parties wishing to
commence such a proceeding.” D. 56 at 19. ddwument cited by the Plaintiffs in support of
this contention—an annual report filed to theCSEstates only that “thénability to collect
attorneys’ fees or other dages may be limited in the latration, which may discourage
attorneys from agreeing to represent parties wishing to commence such a proceeding.” February
27,2012 Form 10-K (D. 40-11 at 4).

In light of these outstandingdtual issues, the Plaintiffs hamet demonstrated that they
are entitled to judgment asmatter of law and the CoulENIES WITHOUT PREJUDICE the
motion for declaratory judgment and permanemtinction as to the enforceability of the
arbitration provisions in thRMR management agreements.
V. Conclusion

For the reasons, the Court DENIES the omwtior declaratory judgment and permanent
injunction as to the Arbitration Bylaw, [39, but DENIES this mon WITHOUT PREJUDICE
only as to the issue of whethihe arbitration progions in the RMR management agreements

are valid and enforceable.
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The Court ALLOWSnunc pro tunc the Defendants’ motions for leave to file notices of
supplemental authority, D. 82, D. 84 and D. @a#ich the Court considered in resolving the
instant motions, and DENIES AS MOOT the Btdfs’ motions for a briefing schedule, D. 97
and D. 102. The Court also DENIESe Plaintiffs’ motion for a sty and status conference, D.
103, and Plaintiffs’ motion for leave to file a rgfdrief as to the motion for a stay, D. 106.

So Ordered. K Denise J. Casper
Lhited States District Judge
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