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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-cv-110/78-RGS
UNITED STATES OF AMERICA
V.
SCOTT G. BAKER AND ROBYN BAKER

MEMORANDUM AND ORDER ON PIAINTIFF UNITED STATES OF
AMERICA'S MOTION FOR SUMMARY JUDGMENT

September 30, 2014

STEARNS, J.

The United States filed this Cgitaint on May 1, 2013, seeking a
monetary judgment against defenda@tott Baker for $4.4 million in
unpaid federal income taxes assesggdhe Internal Revenue Service (IRS)
in 2009 and 2010. The United Statalso sought to enforce related tax
liens against real property locateat 667 Main Street, Hingham,
Massachusetts (the Hingham Property), and soughtdgment against
defendant Robyn Baker, inddually and as trustee of the C&S Realty Trust
and the S&R Realty Trust, for tortisiconversion of encumbered assets.

The individual claim against ScoBaker is stayed, pending resolution
of his bankruptcy petition (Case N&3-13618 (Bankr. D. Mass), filed in

June of 2013), but the claims againe real property (and against Robyn
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Baker) are not subject to the bankrupstay as the affected assets are not
part of Scott Baker’'s bankruptcy estatdhe United States now moves for
summary judgment on the non-stayed claims.
BACKGROUND
The IRS has assessed Scott Bakemrenthan $4 million in unpaid

income tax liabilities (consisting 0$2,476,526 in tax assessments for
income tax years 1997-2002, and,%¥30,924 in accrued penalties and
interest as of May 1, 2013) Baker is a self-employed construction manager
who currently earns over $80,000 pgrar. He was previously involved

(beginning in 1997) in the construction of varioBRnet Fitness gyms as

1 On September 12, 2013, Scott Baker filed an asbmgr complaint
against the United States seeking a@ldeation from theBankruptcy Court
that the tax liens filed by the UniteStates do not attach to the Hingham
Property (or to certain real estate palscin New Hampshire, or to the Scott
Baker Family Trust). See Adv. Proc. No. 13-01358 (Bankr. D. Mass.)
(hereinafter “Adv. Proc.”). The Bamuptcy Court, noting that it likely
lacked jurisdiction because Scott Bakedhdsclaimed any interest in these
assets, entered an order of abstentéord dismissal with regard to the
affected counts. Adv. Proc., Dkt. #12. Count ISzott Baker’s adversary
complaint, which involves the dischargeability ofishtax debts in
bankruptcy, is still pendingefore the Bankruptcy Court.

2 In September of 2003, Scott Bar amended his 1997-2002 income
tax returns to carryback the remaindefr a $2.9 million loss that he
generated from participating in a lssequently disallowed tax shelter.
Baker’s unpaid taxes for those yeawere not assessed by the IRS until
2009 and 2010; thus, the 10-year statute of linotad on collection of
these tax liabilities has yet to run.



part of his business. Robyn Baker (ré@byn Gauthier) is Scott Baker’s ex-
wife. (The couple married on Dewoder 12, 1998, and they have two
teenage children. They divorced #008). They filed joint income tax
returns for tax years 1999, 2000, and 200mhey filed separate income tax
returns for tax year 2002.
2001 Tax Return

In October of 2002, the Bakers jointly filed th@i®01 federal income
tax return, reporting an Adjusted G Income (AGI) of over $1 million.
The Bakers were taxed on roughly aagter of that income, significantly
less than what would have been due, because ofrtegphdpaper” losses
that reduced their taxable income fr&, 114,449 to $289,688. The losses

were generated by a “Son-of-Bo$$dx shelter schem®e.

3 In February of 2000, the Bakers purchased two @larof land in
West Campton, New Hampshire. d3%e parcels are the subject of a
separate case brought by the United &atgainst the Bakers in the district
of New Hampshire SeeCase No. 13-cv-213-PB (D. N.H.).

4 For an explanation of thé&on-of-Boss (Bond Options Sales
Strategy) tax shelters, s&&d. Intl Currency Advisor A Fund, LLC ex rel.
Tax Matters Partner v. United State&51 F.3d 667 (1st Cir. 2011) (Boudin,
J.).

5 This fact is not disputed, and thoBakers signed the couple’s 2001
tax return. However, Robyn Baker disputes tkhe participated in the
Son-of-Boss scheme, claiming that “[SgdBaker made the ‘Son of Boss’ on
his own.” Dkt. #30-7 § 4. This is not a matertibpute, because the
artificial losses listed on the origingintly-filed 2001 return are no longer
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2002 Tax Return

In December of 2002, Scott Bakeogether with a college friend, sold
eight Planet Fitness gyms to Ballytiréss for approximately $15 million.
Scott Baker received roughly $4,600,000 in Ballynleiss stock, which he
eventually sold for $3.4 millionSeeAdv. Proc.,Compl. 1 5. As noted, Scott
and Robyn Baker filed separate tax returns foryi@ar 2002. Scott Baker,
resorting to a second abusive tax $belto avoid income tax on the gains
from the Planet Fitness sale, reportedegative $2.5 million in income on
his 2002 return, which he filed on @ember 23, 2003He thus claimed a
tax refund of $42,655 for income taxbe had already paid that year, and
then amended the couple’s join®a7-2001 tax returns to claim (and
receive) additional refunds by carng-back the uncredited portion of the
2002 losses. As a result, the IRS medied the Bakers roughly all of the tax

amounts they had paid for these earlears. Scott Baker deposited the

at issue. The Bakers resolved theSIRlaims related to the 2001 Son-of-
Boss tax shelter in December of 2004, pursuant @Bla@bal Settlement
Initiative. SeeAdv. Proc., Dkt. #41-4 (Closing Agreement betwe&8&land
Bakers signed December 6, 2004). THE)2 tax liabilities at issue in this
case are related to the disallowancéehsf tax shelter losses that Scott Baker
reported on his 2002 return, which ba&rried back to tax years 1997-2001.
These taxes were assessed only against Scott BekeeDkt. #22-7 (IRS
Transcripts, noting on the 1997, 1998, 1999, 2080d 2001 transcripts
“separate assessments”independertheforiginal jointly-filed returns).
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Planet Fitness sale proceeds and the tax refuntdsdn account in the
name of the “Scott Baker Family Trust.”
The Scott Baker Family Trust

On June 30, 2003, Scott Baker ddished and became the settlor of
the “Scott Baker Family Trust,” a Cayman Island 3Sruwith a Royal Bank
of Canada account in the Cayman lIslands. Bakentgmdh himself a one-
third beneficial interest in the Trust. The remiam beneficial interests
were divided among Robyn Baker anlde Bakers’ minor children. Scott
Baker created the Trust for the purpose of engaginthe tax sheltering
transaction used in his 2002 retuoffset the $3.4 million gainSeeAdv.
Proc., Compl. § 7. The entire corpus of the Trwas invested in a fund
called “IMA.” According to Robyn Baker, at someipbin late 2005, the
Bakers learned that the investmentIMA was essentially worthless, as it
proved to be a Ponzi schem®eeC&S Trustee Dep., 40:1-10.

IRS Examines Scott Baker’s 2002 Return
and Related Carrybacks

On December 6, 2004, the Bakesigned an agreement with the IRS,
pursuant to a Global Settlement Init\dj resolving the claims arising from
the use of the 2001 Son-of-Boss tax shelteeeAdv. Proc., Dkt. #41-4. On
August 22, 2005, the Bakers purchased the Hinghaapérty as tenants

by the entirety for $1,622,500. Also August of 2005, the IRS opened an
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examination of Scott Baker’s (inddually filed) 2002 tax returé. While
Scott Baker initially elected to pactpate in a second IRS Global
Settlement Initiative, agreeing to pay $1.2 milljohe was ultimately
removed from the program at some ptoafter the IRS requested disclosure
of his assets in 2007, because of afpssed inability to pay the promised

amount’

6 The IRS did not record an assenent against Scott Baker for the
disallowed 2002 tax-shelter losses (ah& accompanying carrybacks) until
May 14, 2009. An additional assessment was mad&awn 20, 2010. By
the time the IRS recorded the asseest, the Bakers had transferred the
Hingham Property to a realty trust and subsequeadheed to a division of
property as part of a Separatiohgreement (that the United States
contends was a sham). The SepamatAgreement purported to transfer
Scott Baker’s half-interest in thietingham Property to Robyn Baker.

7 Scott Baker insists that he intemdl to repatriate the $3.4 million
invested with IMA to satisfy his debt thhe IRS, but afterwards learned that
the IMA money had vanished. The tifn@me in which the Bakers learned
of the Ponzi scheme and Scott Bakendertook the Global Settlement
Initiative is unclear. The Scott Bar Family Trust eventually received a
$202,000 creditor’s distribution dm IMA's bankruptcy estate, but the
entire sum went to Robyn Bakerha had been named as the new Trustee
in the interim. She testified that shnvested the entire $202,000 into a
company named Design Decisions owned by her frieeglie Smith. Smith
hired Scott Baker to do construction on a home beuilt by Design
Decisions, and when the home was sold, Robyn Ba&egived a return on
the “portion that | invested.” RolmyBaker Dep. (hereinafter “RB Dep.”),
47:19. Robyn Baker further statdaiat she reinvested the money with
Design Decisions “[s]o that Scott cauremain employed, have a job, be
able to work, and hopefully earn momeoney on the money | gave heid.
at 48:5-9. She also testified thateshsed $84,000 of the money to pay the
attorneys who have done work for her and Scofd. at 42:2-43:6 and
48:22-49:2.
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The IRS Requests Disclosuref Assets, and the Bakers
Transfer the Hingham Property to a Realty Trust

In early February of 2007, €& IRS requested that Scott Baker
complete a Form 433-A, by March 1, 2Q0disting all of his assets. It is
undisputed that the Bakers were thamare of the probability of a looming
multi-million dollar tax assessmentOn February 22, 2007, the Bakers
established the S&R Realty Trust, wiRobyn Baker as Tustee. They then
transferred the title to the Hinghamdprerty, by way ofa quitclaim deed,
to the new Trust. That same day, before the trmnwsfas recorded, the
Bakers remortgaged the Hingham Proyenaming Scott Baker as the sole
mortgagor.

Also on February 22, 2007, the Bas established a second realty
trust, the C&S Realty Trust. (S&Rtands for Scott and Robyn, and C&S
stands for the first letters of the fireames of the Bakers’ minor children).
Robyn Baker was also the sole trustee @&S Trust. The beneficiaries of
the C&S Realty Trust were at leastetBaker’s two minor children (neither
party attached the schedule of benafices, while Robyn Baker, the Trustee
of the S&R and C&S Realty Trusts waunclear in her deposition as to
whether she was also a beneficiarytloé S&R or C&S Realty Trusts). The
Bakers then transferred a propertgdtded at 253 Humarock Beach Road in

Scituate, Massachusetts (Humarockperty) into the C&S Trust.
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Robyn Baker (who was deposed at ledgee times in this case (once
in her personal capacity, once inrheapacity as the Trustee of the S&R
trust, and once in her capacity aethirustee of the C&S Trust), testified
that the S&R Realty Trust had nohar purpose than holding title to the
Hingham Property, which was the Tiissonly asset, S&R Trustee Dep.,
14:4-15, and that the C&S Realty ust was formed “to protect a beach
house at 253 Humarock Beach Road frany potential construction people
that may have had an issue with Scot€&S Dep., 9:1-6. She also testified
that Scott Baker did not receive any considerafmmtransferring his half
interests in property into Trustsrfevhich only Robyn was a Trustee, and

for which he was not a beneficiar§geeS&R Dep., 16:17-18:3.

8 Shortly after transferring the Humack Property to the C&S Trust,
it was sold, yielding proceeds of rougt$433,000. Robyn Baker testified
that she initiated the sale of tileumarock beach house and deposited the
proceeds ($433,000) into the South Shore Bank aticofithe C&S Realty
Trust (for which she held sole signatory authorityghe also testified that
the C&S Trust had no other activity purpose than to receive the proceeds
from the sale of the beach house. A few montherla$300,000 was
withdrawn from the account and usedpay down an equity line of credit
extended by Rockland Trust. RB Dep1,16-22:2. Robyn Baker separately
testified that she used the fundsom the account for her personal
expenses, such as living expensesyipg off credit cards, and for her
children’s activities. SeeC&S Dep., 17:15-22 (noting that she “used [these
funds] to live off of’). According toRobyn Baker, the South Shore Bank
account (and the C&S Realty Trust) no longer ex3&S Dep., 18:9-17.
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Robyn Baker was aware that Sc8aker had an outstanding federal
tax liability,® and while she was concernedoal the IRS tax debt at the
time the S&R and C&S Trusts wereeated, she does not believe that the
Trusts were established to avoid thliebt. Robyn Baker also testified that
another reason that she and Scott Bagkced these properties in trust
was because they were “contemplatiagparating and dividing assets.”

C&S Dep., 9:6-7

On March 5, 2007, the Bakerscorded the deeds transferring the
Hingham Property to the S&R Reallyust and transferring the Humarock
Property to the C&S Realty Trust. Qwharch 6, 2007, the Bakers completed
and signed the IRS Form 433-A. ThekBas listed the Hingham Property
and the Humarock Property under the “real estaeetisn of the Form.

SeeDkt. #22-34.

In January of 2008, shortly before the Bakersdfiter divorce, a
$258,801 payment was made from the C&S Realty Trastount to

IndyMac Bank to pay down the mtgage on the Hingham Property.

9 Robyn Baker has alleged that, tte time of the transfer of the
properties to the Trusts, she was unttex impression that she also had an
outstanding tax liability.
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Divorce Decree/Settlement Agreement

On January 11, 2008, the Bakers filed for divor€&ne day prior, on
January 10, 2008, the Bakers signefiegpparation Agreement that was later
incorporated into the divorce judgmentSeeDkt. #40-3 at 5-14. The
Agreement stated that “irreconcilalbdéferences [had] arisen and continue
to exist between the parties with noagtte of reconciliation since March 1,
2007,”and that the Agreement was mdieorder to settle all claims of the
parties and all other mattemwhich should be settled in view of the pending
complaint for divorce.”Id. at 5. The Agreement provided that the Bakers
would retain joint physical anddal custody of their childrenSee idat 5-6
(“The parties agree to consult with each other esning the daily living
needs and schedule of the childrenAyticle Il of the Agreement, titled
“Financial Arrangements,” contained naus provisions regarding health
insurance and other expenses, whabelicitly noting that the Agreement
obligated neither party to gahild support or alimonyd. at 6.

Article 1Il of the Agreement, titledReal Estate,” divided the Bakers’
various property holdings. It gave Byn Baker the sole ownership of the
Hingham Property, while noting that tipeoperty “is presently held by S &
R Realty Trust for the benefit of the mar children,” as well as two parcels
of land in New Hampshire. Articléll further required that Scott Baker

assume the Hingham Property morggaand make all monthly payments
10



(while waiving “all rights in the Matal Home”). Notwithstanding, the
Agreement gave Scott Baker permisstorreside on the Hingham Property,
while Robyn Baker was to be respolnlgi for utility payments and routine
repairs’® Scott Baker also assumed the “marital credit cdebt,” all
liabilities for his business, and recety sole ownership of his business
venturest! while “[Robyn] agree[d] to hlp [Scott] be successful in any
business ventures he may wish to pursuld” at 11. Lynn Erickson, the
attorney who drafted the Separatidgreement, ostensibly acted as Robyn
Baker’s lawyer, but without her aved knowledge. RB Dep., 59:16.

On February 28, 2008, the Probate Court enteregudgment
incorporating the Separation Agreemteand giving it “the full force and

effect of an order of this Court.” Dk#30-3 at 2. The divorce became final

10 The Bakers agreed to “shamxually” the cost of any capital
improvements to the home exceeding $500. Othervipians of the
divorce included the division of vehicles (a 200%e@®@y Tahoe, two
motorcycles, and a boat to RobyBaker, and a “Chevy pickup truck,
Construction trailers, Kabota tractor dscontents of shed” to Scott Baker),
the division of a “Rockland Trust joirbank account” (to be split equally),
and “any monies stolen from ¢hparties” (to Robyn Baker)d. at 10.

11 Scott Baker claims that at thteme of the divorce, his business
ventures were worth approximately #illion. Robyn Baker testified that
on the eve of the divorce, “Scott was trying tol §dte Scarsdale Planet
Fitness location] to the owner of d&let Fithess and it had a value of
$250,000.” RB Dep., 33:15-18. ONovember 4, 2009, Scott signed
another IRS Form 433A, under penadtief perjury, reporting that his
business interests had a monetary value of zeradoISeeDkt. #22-18.
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on May 29, 20082 Since the entry of the divorce decree, Scott Bdkaes
paid the monthly $6,200 mortgage orethHingham Property. Most of the
household bills, including the gas and ¢texal utilities, are in his name.
The current equity in the Hingham Pray is approximately $300,000.
DISCUSSION

Summary judgment is appropriate when “‘“the movahoves that
there is no genuine dispute as toyamaterial fact and the movant is
entitled to judgment as a matter of law.” Fed.Gk. P. 56(a). “Even in

cases where elusive concepts such asva®r intent arat issue, summary

12 According to the United States, the Bakers’ diwmas a sham
concocted to fraudulently transfer querty under the guise of a marital
division of assets. In addition to the circumstamcsurrounding the
Separation Agreement (and several of its out-ofdh@inary provisions),
the United States bases its contentithat the divorce was a sham on
statements made by the Bakers inpdsition, in correspondence, and on
social media. For example, on JuBe 2008, Scott Baker submitted a
request for a mortgage modification lftedyMac Bank describing himself as
follows: “I was the owner of a busineasid sold the business to Bally Total
Fitness and retired with my wife an@o kids.” Dkt #22-3. On May 11,
2009, a press release announcing Robyn Baker’s pesition as a
“relationship consultant” at a compgrtalled “The Right One” identified
her as “resid[ing] in Hingham witlher husband and two children.” Dkt.
#22-12. As of January 7, 2010, ®Ro Baker on her business website,
betterspaces.net, stated that shes wlae owner and operator of “Better
Spaces” and described herself as oo “My name isRobyn Baker and |
live with my husband and two children Hingham, Massachusetts. ... My
husband is a builder . . . .” Dkt.22-4. Finally, at a deposition, Scott
testified that he never told his ibdren that he and Robyn Baker are
divorced and he does not know if they knoweeScott Baker Dep., 57:12-
22.
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judgment may be appropmte if the nonmoving party rests merely upon
conclusory allegations, improbkb inferences, and unsupported
speculation.”Medina-Munoz v. R.J. Reynolds Tobacco,@®6 F.2d 5, 8
(1st Cir. 1990). However, the naneving party is given the benefit of all
favorable inference®liver v. Digital Equip. Corp.846 F.2d 103, 105 (1st
Cir. 1988), and “when the facts support plausible bonflicting inferences
on a pivotal issue in the case, the judge may rimiose between those
inferences at the summary judgment stagédyne v. Taber Partners 53
F.3d 454, 460 (1st Cir. 1995).

The United States alleges thatethRS tax liens relating to the 2009
and 2010 assessments attach to the Hingham Propériseeks a forced
sale to collect the proceeds, or any pontithat are subject to the tax lien.
The Bakers allege (in separate oppasig) that Robyn Baker holds title to
the Hingham Property free and clearaofy tax liens because the property
does not constitute “property or righte property” attributable to Scott
Baker (because the transfer of theoperty to Robyn Baker preceded the
attachment of any tax liens on property of Scotkd3a. Scott Baker’s
counsel also suggested at oral argumtéat this case might well be mooted
by the Bankruptcy Court’s determinatiam dischargeability, which is still

pending.
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Relevance of Dischargeability Adversary Proceeding

Scott Baker alleges that the Unit&llates’ motion “fails because Mr.
Baker’s tax debt to the United Sest is dischargeable and should be
discharged,” Dkt. #29 at 2. Whiléhis court takes no position on the
dischargeability of Scott Baker’s tax loteunder 11 U.S.C. § 523(a)(2)(C), it
Is important to note that a bankruptdischarge would have no legal effect
on the United States’ lien enforcement counts agfaithe Hingham
Property and/or Robyn BakerSeell U.S.C. § 524(e) (“[Dlischarge of a
debt of the debtor does not affect tiebility of any other entity on, or the
property of any other ertti for, such debt.”)see also In re Witkow skl176
B.R. 114 (Bankr. D. Mass. 1994) (sam This is not only because the
Bankruptcy Court explicitly abstained from adjudicey these matters,
noting that they were not “property dhe estate,” but also because “a
discharge extinguishesnly the personal liability of the debtor."Johnson
v. Home State Banlg01 U.S. 78, 83 (1991), gting 11 U.S.C. 8 524(a)(1)
(emphasis in original);exe also idat 84 (noting that the Bankruptcy Code,
at section 522(c)(2), codified the rule bbng v. Bullard,117 U.S. 617
(1886), and thus “a bankruptcy dmsarge extinguishes only one mode of
enforcing a claim-namely, an action against thetdelm personam- while

leaving intact another — namely, an action agaih&t debtorin rem?);
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Dewsnup v. Timm502 U.S. 410 (1992) (noting thé& lien on real property
pass[es] through bankruptcy unaffedt). While it remains to be
determined whether and to what extent the Unitedt& tax liens
attached to the Hingham Property,athdetermination would neither be
“moot” nor “void” as a resulof a bankruptcy discharge.
Fraudulent Conveyance

The United States seeks first establish that the transfer of the
Hingham Property to Robyn Baker was@dulent and should be set aside.
“State law creates legal interests anghts,” even though federal law “must
prevail no matter what name is given[em] interest or right by state law.”
Morgan v. CommY 309 U.S. 78, 80-81 (1940). Thus the inquiry Inegi
with the Massachusetts Uniform Frawlent Transfer Act (UFTA). The
UFTA, Mass. Gen. Laws ch. 10985 (emphasiadded), states:

(a) A transfer made or obligation incurred by abtbr is

fraudulent as to a creditor, wbher the creditor’s claim arose

before or after the transfer wamade or theobligation was

incurred, if the debtor madéhe transfer or incurred the
obligation:

(1) with actual intent tohinder, delay or defraud any
creditor of the debtomgr

(2) without receiving a reasonably equivalent value in
exchange for the transfer or obligatioand the debtor . . .
intended to incur, or believed or reasonably shoumlave
believed that he would incur, dts beyond his ability to pay as
they became due.
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The First Circuit has acknowledgedét it is often impracticable, on
direct evidence, to demonstrate an adtintent to hinder, delay or defraud
creditors.” Thus, courts frequentlinfer fraudulent intent from the
circumstances surrounding a transfgracing particular emphasis on
certain indicia or badges of fraudF.D.I.C. v. Anchor Props.13 F.3d 27,
32 (1st Cir. 1994) (internal citations omittedMoreover, the phrase “to
hinder, delay, or defraud” is to bea@ in its natural disjunctive sense.
Thus, proof of arfintent to defraud is not [alway] necessary, but rather an
intent to hinder or delay is sufficient for a fimdy of liability.” Davis v.
United States,869 F. Supp. 49, 52 (D. Mass. 1994), citidgseph P.
Manning Co. v. Shinopoulous317 Mass. 97, 99 (1944). In fashioning
remedies under the UFTA, a court musso be sensitive to the strong
Massachusetts public policy of protecting the iesis of a nondebtor
spouse.Bakwin v. Mardirosian467 Mass. 631, 638 (2014).

It is impossible to view the cowluted and tax-convenient shuffling
of the Bakers’ assets with anything but a healtloga of skepticism. The
United States has come forward widvidence from which a fact-finder
could infer that the transfer of S¢dBaker’s half-interest in the Hingham

Property was fraudulent or that RobBaker holds title to the property as a
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nominee for Scott Bakég. Aside from any inference of an intent to hinder
or delay creditors, it is undisped that in 2007, when Scott Baker
transferred the Hingham Property to the S&R Trustl assumed the new
mortgage, both he and Robyn Bakereknthat a ruinous tax assessment
was likely imminent. It is also undisped that Scott Baker transferred his
interest in the Hingham Property toetArust for no tangible consideration.
If the United States was simply seekingstet aside this first transfer of the
Hingham Property in its entirety tihe S&R Realty Trutsas a fraudulent
conveyance, the issue might well bessolved on summary judgmeHt.it is

beyond peradventure that “a settloannot place property in trust for his

13 One need only compare the undispufadts of this case to the so-
called “badges of fraud” enumeratad Mass. Gen. Laws ch. 109A, 8
5(b)(1)-(11) to appreciate how powerful is ¢hinference of fraud that a jury
might draw.

14 See, e.g., Anchor Propsl3 F.3d at 32(noting that “[Clourts
frequently infer fraudulent intent, facing particular emphasis on certain
indicia or badges of fraud[,] . . . the more commf@h which] are: *“(1)
actual or threatened litigation againthe debtor; (2) a purported transfer
of all or substantially all of the debtsrproperty; (3) insolvency or other
unmanageable indebtedness on theatpaf the debtor; (4) a special
relationship between the debtor ane tinansferee; and (5) retention by the
debtor of the property involved in thpatative transfer.”finternal citations
omitted). Both Bakers have admittedaththe purpose of the first transfer
was to protect the Hingham Propertprin Scott Baker’s creditors and that
Scott Baker retained control of the gmerty as if no such transfer had
occurred.
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own benefit and keep it beyond the reach of cregditoUnited States v.
Murray, 217 F.3d 59, 65 (1st Cir. 200 Qinternal citation omitted).

The second transfer, the surrender of Scott Bakwalf-interest in the
Hingham Property to Robyn Baker pursuant to thea®apon Agreement,
is more problematic. Although thgecond transfer boasts many of the
badges of fraud in its own right,Robyn Baker maintains that she gave
adequate consideration for her husbanudf-interest at the time of the
divorce, namely by giving up any right 8cott Baker’s interest in the last of
his Planet Fitness gynis. Because a material dispute of fact exists
regarding the actual value of Scott Bakdéusiness interests at the time the
Separation Agreement was adopted by the ProbatetColue entry of

summary judgment under 8 5(a)(1) or 8 5(a)(2) is judedl” While it is

15 The United States notes thatthrough this [S]eparation
[A]greement, Scott Baker was stripgpg of all assets while remaining
personally liable for the approxima#875,000 mortgage on the personal
residence.” PlL's Mem. at 8. The transfer wasoaletween two family
members, and conducted at a time wigzott Baker knew he was facing a
large tax liability that he would be unable to pay.

16 Scott Baker testified that his buness ventures, including the gym,
were worth approximately $1 million at the timetbe divorce and that he
owned 50 percent of the gym. Baksgstified that after the divorce he
brought in two “money partners”wo cheated him, rendering the gym
ultimately worthless.

17 The United States argues thaettispute is not “genuine” because
neither of the Bakers has produced documentaryeendd substantiating
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true, as the government notes, thdtraudulent intent . . . may be inferred
from the facts and circumstaes of a particular caselYavis,869 F. Supp.
at 52, citingCitizens Bank & Trust Co. v. Rbingham Trailer Sales, Inc.,
351 Mass. 457 (1966), this rule is pertinent taredér-of-fact, and not a
court sitting inbrevisreview18
The Nominee Theory

In the alternative, the United &es alleges that Robyn Baker holds
the Hingham Property as Scott Baleriominee, and that there was, in
reality, no conveyance effectuatedadl, because Scott Baker still exercises

control over the property and derives aabét from it. The United States is

the value of Scott Baker’'s businessefhe argument misapprehends the
moving party’s burden of proof om motion for summary judgment.

18 Further, even if the court did draw an inferen€&audulent intent
as a matter of law on the part of Scott Baker (gitbat he valued these
assets at zero dollars in a later deataoyn to the IRS), the court would also
have to find that Robyn Baker did nhparticipate in the transfer in good-
faith or did not give “reasonablgquivalent value” in exchang&eeMass.
Gen. Laws ch. 9A, 89(a) (a transferder 85(a)(1) made with actual intent
to defraud is “not voidable . . . against a persdro took in good-faithand
for a reasonably equivalent value. . . '¢f. Alford v. Thibault 83 Mass,.
App. Ct. 822, 828 (2013) (“Atransfer, @v if made with intent to defraud,
is not deemed fraudulent in faainless there has been a resulting
diminution of the assets available tbe creditor.”). The United States
asserts that Robyn Baker could notveaaken the Hingham Property in
good faith as she was aware of ttex liabilities and was no “‘innocent
lamb.” Pl.'s Mem. at 20. The coudoes not find that these unadorned
assertions sufficient to dispose of thmaterial disputes of fact on summary
judgment.
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permitted to collect a taxpayer’s unpdiax liabilities from property in the
possession of a nominee because thpager’'s continued domination and
control over property is powerful ewvethce that there was “in truth and fact
[] no transfer at all.”Higgins v. Smith308 U.S. 473, 357-358 (19409¢e
also G.M. Leasing Corp. v. United Statel29 U.S. 338, 350 (1977) (“If
petitioner was [taxpayer’s] alter egd, had no countervailing effect for
purposes of his federal income tax..[and the IRS] could properly regard
petitioner’s assets as [taxpayerpfoperty subject to the lien under §
6321."). For the same reason thae court is unable to enter summary
judgment on the bona fides of the secanansfer, it is snilarly unable to
enter abrevisjudgment on this theory as wéil.
The Lien Tracing Theory

The United States offers a thirdebry to justify enforcement of the
lien that focuses solely on assetitegedly transferred subsequent to the
first tax assessment date in May 909 (which was after the Bakers’
divorce agreement and correspondipgoperty transfer). When an
assessment is recorded against @&r§on liable topay any tax” who

“neglects or refuses to pay the same after demaamdlgn arises in favor of

19 Robyn Baker also alleges that dhves in, benefits from, and makes
financial decisions regarding the Hingharoperty. The United States has
not come forward with enough concregegidence to rebut these assertions
as a matter of law.
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the United States against “all propeggd rights to property, whether real
or personal, belonging to such person.” 26 U.S.@381. Once the lien
attaches to the taxpayer’s propertystays with the property, even if the
property is transferred or converte&ee, e.g., United States v. BE357
U.S. 51, 57 (1958) (“The transfer ofgperty subsequent to the attachment
of the lien does not affect the lien, faris of the very nature and essence of
a lien, that no matter into whodends the property goes, it pas®esn
onere”) (internal citation omitted).

Thus, to the extent it is possible twace” the lien, that is, to follow
the trail of the taxpayer’s property subsequently acquired substitute
assets or proceeds, the lien attacteethe after-acquired property and may
be enforced against the property no matter whoselkat is in. See, e.qg.,
In re Callahan,442 B.R. 1, 7 (D. Mass. 2010), quotirielps v. United
States 421 U.S. 330, 334-335 (1975) (“Onaetax lien attaches to property,
{t]he lien reattaches to the thing and to whatesesubstituted for it. . . .
The owner and the lien holder, whoslaims have been wrongfully
displaced, may follow the pceeds wherever they cagistinctly trace
them.”) (emphasis in original).

The United States alleges that, ®rtbhe date of the initial assessment,

the Hingham Property has been pdod and maintained by assets and
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earnings under the control of Scottk&a, thereby rendé@rg the property
subject to the tax lien to the extentcbuearnings and assets subject can be
traced. Scott Baker used approxiralgt$6,200 per month of his personal
funds (which, after May 14, 2009, were subjecthe tax liens arising from
assessment) to make mortgage and proptax payments on the Hingham
Property. Robyn Baker does not dispute this, ngptimat the mortgage has
been paid from Scott Baker's personal funds “for lag as she can
remember.” RB Dep., 8:14-9:5. The lted States argues that, even if the
conveyances are not set aside (on noeninee or fraudulent conveyance
theories), the United Ste$ has the right to enforce the federal tax liens o
the Hingham Property to the extentdan trace Scott Baker's personal
property to the maintenance tbfe mortgage on the property.

It is unlikely that the disputes of fact the Bagdrave alleged with
regard to the fraudulent conveyan and nominee theories would be
relevant to defeat summary judgmteon the lien tracing theop. Unlike
an attempt to enforce a lien on peopy allegedly fraudulently conveyed
prior to attachment to a lien, an attetrtp enforce a lien on property that
was transferred or conveyexfter a section 6321 lien attached, entails no

factual inquiry into matters of intent or state ofind (and is also

20 Neither defendant addressed theitldd States’ lien-tracing theory
in opposing summary judgment.
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definitively a matter of federal, not state, lawpgee Bess357 U.S. at 57
(noting that “state law is inoperaavto prevent the attachment of liens
created by federal statutes favor of the United States”);see also Don
King Prods., Inc. v. Thoma®$45 F.3d 529 (2d Cir. 1991) (“Only those
persons specifically listed in the aitite are entitled to priority over
unrecorded federal tax liens.”).

The obstacle to summary judgment on this theoowdwver, is the
fact that the mortgage payments thre Hingham Property are being made
by Scott Baker pursuant to a diverdecree entered by the Probate Court
(which adopted the Bakers’ prior Separation Agreathe While “it is not
debatable that a tax lien imposeddYaw of Congress, cannot, without the
consent of Congress, be displaced kgidiens imposed by authority of any
state law or judicial decision3tate of Mich. v. United State317 U.S. 338,
340 (1943), the divorce decree was ertkprior to the assessments that
gave rise to the liens at issue. eTknited States has not addressed the
implications of this fact, and thuany entry of summary judgment on this

theory would be premature ondlecord now before the couAi.

21 The court also notes that dhalleged equity traceable to
encumbered funds ($378,000) appeaoshave been miscalculated the
United States in its Memorandum. r&l, the amount was calculated using
an assessment date of March 14, 20w (tertified transcripts attached by
the United States to its motion red¢t that the first assessment was not
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Tortious Conversion

Finally, the United States seeks summary judgmentits claim
against Robyn Baker personally for thetious conversion of assets subject
to a federal tax lien, for the amount $€ott Baker’s property that she has
appropriated for her own use in “derogation, dintion, and destruction
of the superior interests of the Uad States.” Compl. 1 49. The court
cannot grant summary judgment on this count withomtaking
inappropriate determinations of disied facts, including issues of
credibility.22

ORDER

For the foregoing reasons, the motion of the UditStates for
summary judgment is DENIED The Clerk is directed to set the case for
trial on the issues identifieloly the court in this decision.

SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE

made until May 14, 2009).SeeDkt. #22-7 at 26. Second, the parties
represent that there is approximigt&300,000 of equity currently in the

Hingham property, so it cannot credildhe the view of the United States
that the entirety of the $378,000 isteable to equity in the property.

22 The United States seeks a judgment of $1,157,0¢dlnat Robyn
Baker on the tortious conversion coubtt this sum hasden calculated by
the United States, at least in part,dssuming facts thadre in dispute, as
detailed above.
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