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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

JEROME TIBBS,
Plaintiff,

Civil Action No. 13-11095-DJC

REBEKAH E. SAMUELS, et al.,

Defendants.
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MEMORANDUM AND ORDER

CASPER, J. March 28, 2017
l. I ntroduction

Plaintiff Jerome Tibbs (“Tbs”) brings this lawsuitagainst Rebekah E. Samuels
(“Samuels”), William H. Roach (“Roach”), Padl. Marrone (“Marrone”), Jennifer Sanderson
(“Sanderson”), Kurt DeMoura (“DeMoura”), Mark Reilly (“Reilly”), Edward M. Mack (“Mack”),
Dinarte V. Rego (“Rego”), Robert E. Stork (“Stoyk’John Doe | a/k/a Officer Borges (“Borges”),
all officers of the Massachusetts DepartmehtCorrections (“DOC”); James Saba (“Saba”),
superintendent of the Massachitis Correctional Institution, Cedaunction (“Cedar Junction”);
and Luis S. Spencer (“Spencer”), formeommissioner of the DOC (collectively, the
“Defendants”). D. 14 91 2-14. The Defenttahave moved for summary judgment on the
remaining claims against them. D. 124. Ferrdasons discussed beldiag Court ALLOWS IN

PART and DENIES IN PARThe Defendants’ motion.
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[. Standard of Review

The Court grants summary judgment where tiere genuine dispute as to any material
fact and the undisputed facts demonstrate tleatnibving party is entitled to judgment as a matter
of law. Fed. R. Civ. P. 56(a). “A fact is matgrif it carries with it the potential to affect the

outcome of the suit under the applicable law.” Santiago—Ramos v. Centennial P.R. Wireless Corp.,

217 F.3d 46, 52 (1st Cir. 2000) (quoting Sanchelvarado, 101 F.3d 223, 227 (1st Cir. 1996))
(internal quotation mark omitted). The movangdiss the burden of demonstrating the absence of

a genuine issue of materi@@ct.” Carmona v. Toledo, B1F.3d 124, 132 (1st Cir. 2000); see

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (198B)the movant mets his burden, the non-

moving party “may not rest upon mere allegationglenials [in] his mading[s],”_Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 256 (1986), but “mugth respect to each issue on which [he]

would bear the burden of proof at trial, demaosigtrthat a trier of faatould reasonably resolve

that issue in [his] favor,” Borges ex reIMSB.W. v. Serrano-Isern, 6053d 1, 5 (1st Cir. 2010).

“As a general rule, that requirtiee production of evidence that ssgnificant[ly] probative.” Id.
(quoting_Anderson, 477 U.S. at 2490k€gation in original). The Qurt “view[s] the record in the
light most favorable to the nonmovant, drawiegsonable inferences in his favor.” _Noonan v.
Staples, Inc., 556 F.3d 20, 25 (1st Cir. 2009).

[Il1.  Factual Background



The Court draws the following facts from tBefendants’ statement of material facts, D.
127, Tibbs's opposition to the Defendants’ motion for summary judghiznt35, and supporting
documents and these facts are spdted unless otherwise nofed.

At all relevant times, Tibbs was an inmatethe custody of the DOC. D. 127-1 at 2.
Spencer was the DOC Commissioner, but heegtirom his position in 2014. 1d. at 27. Saba
was the Superintendent of Cedar Junctiah. at 31. Samuels, Samden, Stork, and DeMoura
were all DOC sergeants at Cedar Junctitth.at 35, 49, 64, 131. Roach, Marrone, and Borges
were DOC officers at Cedar Junction. Id. at44, 70. Reilly was a captain at Cedar Junction.
Id. at 54. Rego and Mack were both lieatets at Cedar Junction. Id. at 58, 61.

On January 28, 2013, while housed in the $p&tanagement Unit (“SMU”) in Ten Block
at Cedar Junction, Samuels issisiciplinary Report 273635 agatnkbbs alleging that she had
observed Tibbs “trash” his cell thi pudding and Styrofoam cups.. &t 73. Disciplinary Report
273635 was reviewed by Samuels’s Supervis@utanant Mack, Shift Commander Jeffrey M.
Grimes, and Disciplinary Officer DeMoura. Id. Tibbs pled guilty to the report on February 4,
2013. 1d. at 4, 73. Tibbs, however, claims thattanuary 28 incident occurred because Samuels
making unwanted sexual advances to hin.137 at 38-41. Odanuary 31, 2013—three days

after Disciplinary Report 273635 issued—Tiblied a formal grievance (Grievance 64173)

attesting to the alleged unwanted sexual advamg&amuels. D. 127-1 at 84. Tibbs also claimed

! Tibbs did not file a sepae Rule 56.1 statement of fact The Court, however, has
considered his opposition to the motion for summadgment and his affidavit and exhibits, to
the extent that thegontained specific, admissible faci3, 135-40, in determining whether a
disputed issue of fact remains as te thmaining claims against the Defendants.

2 The Court ALLOWShunc pro tunc both the Defendants’ motion for leave to file excess
pages, D. 125, and Tibbs’s motion for extensiortimie to file a response to the motion for
summary judgment, D. 132. The Court consideredptirties’ various filings in resolution of the
Defendants’ motion for summary judgment.
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in the same grievance, and in an affidavit subihittethis Court, that Samuels threatened him,
took his property, spit on his séts and destroyed his eyeglassesmiie rebuffed her advances.
D. 127-1 at 84; D. 136 Y 4. According to TibBsamuels threatened that she would set Tibbs up
“to get a new case” (i.e., frame him so thawwild be disciplined fuhter and potentially have

his prison sentence lengthened) and that he beifg he goes home soon (as he was scheduled
to be released). D. 127-1 at 84; D. 136 | 4.

Grievance 64173 was filed with Sergeant Sttine Institutional Grievance Coordinator,
D. 127-1 at 84, who then referred it to Superinten@afa’s office._Id. at 65. Saba then assigned
Special Investigator Scott Black to conduct arestigation about the atiations encompassed in
the grievance. Id. at 85.Following the completion of thenwvestigation, Black concluded that
Tibbs’s allegations against Samuels in Grieea64173 were not sustained. Id. at 90. That is,
there was insufficient evidence to either prove spaive the claims. Id. The grievance was then
referred back to Stork who formally denied it. Id. at 66, 84.

While the grievance investigation wagending, however, Tibbs and Samuels were
involved in a separate—but ajledly related—incident. D. 13f] 24-27. On February 12, 2013,
Marrone and Roach escorted Tibbs from his icethe SMU in Ten Block to the medical triage
unit, which is located two flights up from Tiblsstell. D. 127-1 at 8-9. A landing area in the
middle of the stairs separates the two floodsl. at 9. At some point during the medical

examination, Samuels—who was in the vicinityhe medical unit—switcheplaces with Roach.

3 Because the grievance conizd allegations of staff misaduct on the part of Sergeant
Samuels, DOC regulations require that “[u]pon ngcef an inmate complaint of staff misconduct,
the Superintendent, Department Head/Divisiondjea his/her designeeahconduct an inquiry
into the alleged misconduct andhie elements of the misconduct méwet requirements of either
a Category | or Category Il complaint, an Istrgation Intake Form Shall be submitted to the
Internal Affairs Unit” D. 127-1 at 93.



D. 136 11 25, 27. That is, Marrone and Samuele weesent during Tibbs’s medical evaluation
and Roach was no longer in the triage unit. During the medical examination, which involved
the nurse popping some sort ofrskondition on Tibbs, Tibbs askdide nurse if sb “was into S
and M” and whether she “like[d] popping thingsD. 127-1 at 8, 10, 101. After this exchange,
Samuels ended the medical examination. 1d6aiB1. Tibbs was then removed from the triage
unit and escorted down the first flight oass toward his cell. _Id. at 36, 46.

There is a dispute regarding &ttoccurred during the transpof Tibbs from the medical
unit to his cell. Officers Samuels and Marrariaim Tibbs suddenly tned and head butted
Sergeant Samuels’s shoulder and then begatruggle with both Samuels and Marrone. Id. at
36, 46, 101. According to this account, Samugt$ iarrone called out an emergency code and
other officers, including Gicer Roach, responded to subdue Tibles at 36, 109To gain control
over Tibbs as he struggled, the officers pushiéths against the walthen to the ground, where
additional restraints were placed on his legsOfficer Roach. _Id. at 36-37. Tibbs, however,
provides a different account of the events that transpired. He submits that while being escorted
back to his cell by Marrone, Samuels called oatrfithe second floor and told Marrone to stop
walking. D. 136 1 27. At this jpat, Marrone and Tibbs were siding on the landing between the
first and second floors. Id. Samuels then chadgeuh the stairs and attacked Tibbs. Id. This
attack was unprovoked. Id. FoNing the attack, Tibbs “witrssed” Samuels “coach[ ]” both
Roach and Marrone about what to write in theidant reports they wodlbe submitting to the
DOC. 1Id. 1 31.

Samuels filed Disciplinary Report 274610aatst Tibbs for the February 12, 2013
altercation. D. 127-1 at 101. iBhreport was reviewed by Serge&amuels’s supervisor and a

shift commander on February 12,120 1d. at 102. It was alsouwiewed by Disciplinary Officer



DeMoura on February 13, 2013, who, pursuant tdiegdde regulations, assigned the report a

number of offenses

d. at 102, 133-34. Becauseeohature of these offenses and the potential

of a sentence to the Department Disciplindnit (‘DDU”), the DOC scheduled a DDU hearing.

Id. at 79. The DOC placed Tiblm awaiting action status in the Special Management Unit
(“SMU”) in Ten Block and recerd notice of the DDU hearing dadé May 1, 2013._1Id. at 18,

80. In preparation for the distipary hearing, Tibbs filed a R@est for Representation and/or
Witness Form, as well as an Evidence Requested by Inmate Form. Id. at 138-39. Tibbs was
provided with everything he requested witle #xception of photos and video, as they did not
exist, and log records from Tdlock showing what time a spedafstaff member signed in to

work, as his name was not listed the log. _Id. at 140. He watso denied his witness request
because the witness could et identified. _1d.

The DOC appointed Sanderson as the Sp&isdiplinary Officer for the hearing and
Captain Reilly served as the Special Heai®@ffjcer (“SHO”). 1d. at 51-52, 56. As Special
Disciplinary Officer in the matter, Sanderson grged the case at the hegragainst Tibbs. Id.
at 51-52, 56, 81-82. After considering the evidence, Reilly found Tibbs guilty of Offense 2-03,
Assault on a Staff Member, Contract Employe&olunteer, and dismissed all other charges as
duplicative. D. 142-44. Tibbs was sanctioned wsittteen months in the DDU. Id. at 144. Tibbs
appealed this decision, id. at 150-52, bstdppeal was ultimately denied, id. at 153.

IV.  Procedural History
Tibbs brought this action against the Defants on April 26, 2013. D. 1. The Defendants

initially moved for a judgment on the pleadin@s.56. The Court allowed the motion as to a

number of claims and dismissed some of the ®UMt87. The parties proceeded with discovery.



Defendants have now moved for summary judgment as to the remaining claims. D. 124. The
Court heard the parties on the pending motems took the matter under advisement. D. 144.
V. Discussion

A. Retaliation and Conspiracy Claims (Counts| & XI)

1. Count |: Retaliation in Violation of the First Amendment

Tibbs claims Samuels, Roach, Marrone, RagbMack retaliated against him for filing of
Grievance 64173. D. 14 11 20, 57-62. Specifically, Tdbsns that as a rekwf the grievance,
Samuels “unlawfully assaulted, battered, and used force against [him],” and that Roach and
Marrone subsequently filed falsisciplinary reports to justify $auels’s conduct.ld. {{ 58-59.
As for Rego and Mack, Tibbs claims they retaliaagdinst him by destroying property in his cell.
Id. 11 46-48, 60. To prevail om retaliation claim, Tibbs musthow that “1) he engaged in
constitutionally protectedonduct, 2) prison offieils took adversaction against him, 3) with the
intent to retaliate against him for engagingthe constitutionally protected conduct and 4) he
would not have suffered the adverse action fout the prison officials’ retaliatory motive.”

Schofield v. Clarke, 769 F. Supp. 2d 42, 46-47NM@ss. 2011); see McDonald v. Hall, 610 F.2d

16, 18 (1st Cir. 1979).



Tibbs has demonstrated that he engaged in constitutionally protected conduct. The
undisputed facts demonstratation January 31, 2013, Tibbs #ll&rievance 64173 alleging that
Samuels made unwanted sexual advances tdwar@nd, when he rebuffed those advances, she
threatened him, took his property, spit on his sheeid,broke his eyeglasseD. 127-1 at 84.

The Defendants do not challenge the fact thatfiing of the grievance is protected activity.

Indeed, such a challenge would be futSee Hannon v. Beard, 645 F.3d 45, 48 (1st Cir. 2011)

(concluding that in a retaliation case filing a griesis “plainly . . . protected activity”); Graham
v. Henderson, 89 F.3d 75, 80 (2d Cir. 1996) (notiag ‘tfetaliation against a prisoner for pursuing
a grievance violates the right petition government for the redie of grievances guaranteed by
the First and Fourteenth Amendments”).

To establish the remaining three elements, Tibbs must show that he suffered an adverse
action as a result of engaging imsthrotected activity and thatduadverse action would not have
happened “but for” the officers’ retaliatory thae. McDonald, 610 F.2d at 18. An action is
considered “adverse” for retaliab purposes if it would “detest person of ordinary firmness”
from exercising the right at stake. Barflelford, 677 F.2d 622, 625 (7@ir. 1982). Because it
is particularly difficult to obtain direct evidenceafetaliatory state of md, a plaintiff can satisfy
this element by introducing circumstantial evidetita supports a reasonable inference of such

retaliatory motive. See_Beauchamp v. Murphy, 37 F.3d 7001 (1st Cir. 1994 (Bownes, J.,

dissenting); Ferranti v. Moran, 6 82d 888, 892 (1st Cir. 1980). Gucircumstantial evidence

may include the temporal proximity betweere tplaintiff's exercise of his right and the

defendant’s alleged retaliatoact. LaFauci v. N.H. Deptif Corr., No. Civ. 99-597—-PB, 2005

WL 419691, at *7 (D.N.H. February 23, 2005) ifujt Ferranti, 618 F.2d at 892; McDonald, 610

F.2d at 18); see Colon v. Coughlin, 58 F.3d 865, (@d2Cir.1995). Still, “[tjhe mere chronology




alleged in the complaint, while sufficient to wstind a motion to dismissannot get plaintiff to
the jury once defendants have produced evidenadagfitimate reason” for their conduct. Layne
v. Vinzant, 657 F.2d 468, 476 (1st Cir. 1981).

The Court also recognizes that “certain threatdeprivations are sde minimis that they

do not rise to the level of being constitutional &t@ns.” Thaddeus-X v. Blatter, 175 F.3d 378,

398 (6th Cir. 1999) (en banc). Adverse acts are considereaohimis when they “cause an inmate
only a ‘few days of discomfort,” impose ‘aifigle] minor sanction,or impose an otherwise
constitutional restriction on the inmateStarr v. Dube, 334 Fed. Appx. 341, 342 (1st Cir. 2009)
(unpublished) (quoting Morris, 449 F.3d at 685—8&&lteration in original). “In making this
determination, the court’s inquiry must beildeed to the different circumstances in which
retaliation claims arise,’ bearing in mind that ‘[p¢neers may be required to tolerate more . . . than
average citizens, before a [retaliatory] action takgainst them is considered adverse.” Davis v.

Goord, 320 F.3d 346, 353 (2d C2003) (quoting Dawes v. Vikeer, 239 F.3d 489, 493 (2d Cir.

2001)) (alterations iwriginal).

Here, Tibbs attests that intaéiation for his filing ofGrievance 64173, Samuels beat him
and Marrone and Roach helpedrieels cover up this beatin@. 136 11 27-34. The Defendants
and Tibbs agree that on Februa®; 2013, Tibbs was present in thedical triage unit to undergo
medical treatment for an unrelated issue.186 § 24; D. 127-1 at 101. At some point, Tibbs’s

medical treatment visit was terminated and he

seaorted back to his cell. D. 136 1 27; D. 127-
1 at 101. The reason for the termination of the oaddiisit is disputedCompare D. 127-1 at 101
with D. 136 11 27-29. Regardless, both sides aitpateduring the Defendants’ escort of Tibbs
back to his cell, some sort of altercation ocedrr Defendants state that Tibbs suddenly turned

and head butted Samuels’s shoulder and then bdegsruggle with both Samuels and Marrone.



D. 127-1 at 109, 111. Samuels called for Roach, agsisted in restraining Tibbs. Id. at 109.
Defendants state that during the altercation it mexessary to force Tibbs to the ground in order
to control him. _Id. at 109, 111.

Tibbs, however, disputes the account put forth by the Defendants. D. 136 | 24-27.
Instead, he attests that no provocation preceddddfendants’ use of force. D. 136 { 27. Rather,
Tibbs states that at the time of the attack, $ibbhd Marrone were on a flight of stairs below
Samuels and that Samuels insteacMarrone to pause in place mthhan continuing to escort
Tibbs to his cell. _Id. According to this aemt, Samuels then ran down the stairs and battered
him. 1d.; D. 127-1 at 11. Tibbs further claitigt following the incident he observed Samuels
coaching to Roach and Marrone whkatwvrite in their incident qgorts. D. 136  31. While Tibbs
has admitted that he did not recall the detaile/loht Samuels instructed Roach and Marrone to
write in their “false” reports, hdid recall hearing her tethem what to writeD. 127-1 at 15. The
reports ultimately filed by Samuels, Roach, andrglae were consistentithi one another, but not
with Tibbs’s account. D. 136 1 32, 34.

The Court is aware that “[c]ourts properpproach prisoner rdiation claims ‘with
skepticism and particular care’ because ‘viuahy adverse action taken against a prisoner by a
prisoner official—even those otherwise not risinghe level of constitional violation—can be

characterized as a constitutitiggoroscribed retaliry act.” Davisv. Goord, 320 F.3d 346, 352

(2d Cir. 2003). The Court issd aware that it may not makeedibility determinations at the
summary judgment stage. While Defendants etbat “[tjhe only evidence produced by Tibbs .
. . is his own self-serving deposition testimorny,’126 at 6, Defendants haaéso relied heavily
on their own affidavits to support their versionvdiat transpired. In putting forth a retaliation

claim, “direct proof of a retaditory motive is not essential Hannon, 645 F.3d at 49. Temporal
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proximity between the protectextt of filing a grievance and the adverse action of an alleged
attack on the inmate by the same officer adaimom the grievance was filed may lend credence
to the allegation that the adge action was a form of retdi@n. See LaFauci, 2005 WL 419691,
at *7. Here, less than two weeks passed betvéss filing Grievance 64173 and the altercation
that occurred between Tibbs and Samuels, RaachMarrone. Thus, in light of the inherent
factual disputes about what happened on traglyr12, 2013, the Court will not grant summary
judgment on the retaliation claim with respecDefendants Samuels, Marrone or Roach.

Tibbs also asserts a retaiat claim against Mack and Be. D. 14  60. Specifically,
Tibbs states that Mack and dreretaliated against Tibbs fars filing of Grievance 64173 by
entering his cell holding area and deging some of his propertyid. at 46-48, 60. This property
largely consisted of lefjpaperwork relating to this presentiaa as well as gaerwork regarding
Tibbs’s administrative agal of the disciplinary report that Samuels had filed after Tibbs allegedly
headbutted her, Id. at 46-4B; 127-1 at 154. It also caahed Tibbs’s address book, photos,
cosmetics, stamps, envelope paper and a calemal4 1§ 46-48; D. 127-1 at 154. Defendants
argue that Tibbs cannot meet the “but for” burdequired to demonstrate that his property was
destroyed for no other reason tharretaliation for his filing the grievance. D. 126 at 7. The
Court agrees. In an affidavit, Rego stated ffibbs’s property was accidentally destroyed. D.
127-1 at 62-63. Tibbs noted in his deposition that “very well possiblethat he accidentally
left his property out in his cedind that one of the DOC workarsstakenly discarded it. D. 127-
1 at 23-24. Tibbs has presented no evidence toeotla facts put forth by the Defendants. Thus,
as a matter of law, Tibbs cannot meet the ‘fout requirement. Furthermore, Tibbs did not
respond to Defendants’ arguments @anming Mack and Rp. DefendantsHalve] properly

supported [their] motion for summary judgment” thereby cau$img burden [to] shift[] to the

11



nonmoving party [i.e. Tibbs], with respect to kassue on which he has the burden of proof, to

demonstrate that a trier of faetasonably could find in his faxd Hodgens v. General Dynamics

Corp., 144 F.3d 151, 158 (1st Cir. 1998). Tibbs hdsddo meet this bueh. Accordingly, the
Court ALLOWS summary judgment in favor ofddk and Rego as to this retaliation cldim.
2. Count XI: Conspiracy to Violate Civil Rights
To prove a civil conspiracy claim under 429.C. § 1983, a plaintiffnust establish that
(1) the defendant was involved in a civil conspirdt (2) resulted in th@aintiff being deprived

of a constitutional right. Nies v. McSweeney, 241 F.3d 46, 53 @st 2001); Landrigan v. City

of Warwick, 628 F.2d 736, 742 (1Gir. 1980); Diaz—Morales v.ubio—Paredes, 170 F. Supp. 3d
276, 289 (D.P.R. 2016). To demonstrate involvenmerg civil conspiracy, the plaintiff must
show: (1) “a common design or an agreemaltihough not necessarilxpgress, between two or
more persons to do a wrongfultaand (2) “proof of some toious act in furtherance of the

agreement.” _Aetna Cas. Sur. Co. V& B Autobody, 43 F.3d 1546, 1564 (1st Cir. 1994); see

Therrien v. Hamilton, 849 F. Supp. 110, 115 (D. M4894). “[T]he agreement that rests at the

heart of a conspiracy is seldonssaptible of direct proof: mowdten than not such an agreement

must be inferred from all the circumstanceg&arle v. Benoit, 850 F.2d 836, 843 (1st Cir. 1988);

see Sepulveda v. UMass Corr. Health, Care, 160 F. Supp. 3d 371, 388 (D. Mass. 2016).

First, Tibbs claims that Samuels, Marromel &oach conspired to cover up his beating and
that such beating was intended to intimidate r@taliate against him for filing a grievance against
Samuels. D. 14 11 58-59. As to the first eletmarshowing that an agreement existed between

Samuels, Marrone and Roach ta excfurtherance of the retaliah against Tibbs is necessary.

4 Defendants also argue thaetBourt should dismiss thetaéiation claim against Stork.
D. 126 at 7-8. Tibbs, however, did not asseretaliation claim againsstork. Tibbs asserted
retaliation claims solely againSamuels, Roach, Marrone, Rego and Mack. D. 14 11 57-62.
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Aetna Cas. Sur. Co., 43 F.3d at 1564. Like the dyidg retaliation claim, th disputed facts here

warrant the denial of summary judgment as te tlonspiracy claim. While Roach and Marrone
state that Samuels did not coach them on howrii@ the incident repts, D. 127-1 at 43, 47,
Tibbs claims he heard Samuels do just tHat.136 § 31. Tibbs’s account what he saw and
heard is sufficient to raise a disputed issue denel fact about whatanspired on February 12,

2013. See Evicci v. Baker, 190 F. Supp. 2d 233,(D. Mass. 2002) (denying summary judgment

where an inmate relied upon personal knowledge to allege tirattwonal officers conspired to
“cover up [his] beating”).

By contrast, the Court mudismiss Tibbs’s conspiracy chas against Stork, DeMoura and
Borges. The undisputed factsoshthat neither DeMoura nor Bges authored any reports or
statements about Tibbs, nor dither of them present testimony l@s disciplinary hearing. D.

127-1 at 70-72, 131-34. Additionally, Tibbs makes ranclthat either officer filed false reports

or statements or testified falg. DeMoura, asdisciplinary officer, merely reviewed the
disciplinary report referred to i and, based upon what was writt@ the report, assigned the
report a number of offenses against Tiblbg. at 131-34. The only méion of DeMoura and

Borges in the amended complaint is a vague allegation that “due to defendants Sanderson,
DeMoura, Reilly and Borges conspiring wiather unknown persons and each other to [withhold]

the evidence until the eleventh hour, Mr. Tibbs was unable to learn the names of witnesses, and
reserved the right teupplement the witnesstligpon receipt of the evidea/discovery.” D. 14

40. Still now, after discovery, Bbs has not produced any evidetitat supports this conspiracy

claim against DeMoura and Borge. Similarly, Tibbs has not produced evidence has been produced
that demonstrates that Stork taky part in the purported attentptretaliate against Tibbs. While

Tibbs alleges Stork failed to investigate Griesa 64173 properly and instead told Samuels about

13



the grievance, Id. 11 18-23, nothihgs been presented to theu to support thse conclusory
assertions. For all of theseasons, the Court ALLOWS summary judgment as to the conspiracy
claims against Stork, DeMoura and Borges.

B. Eighth Amendment Claims (Countsll| & 1V)

Tibbs’ Eighth Amendment claims againstn8#ls and Marrone also stem from the
February 12, 2013 altercation. D27-1 at 101. For the follang reasons, the Court DENIES
summary judgment as to these claims.

Use of force inflicted on an inmate by a prisdfictal is considered “excessive” if applied
“maliciously and sadistically to cause harm;” hem&r, such force is not considered “excessive” if

applied “in a good-faith effort to maintain estore discipline.”_Wilkins v. Gaddy, 559 U.S. 34,

37 (2010) (internal quotation mark and citation omitted). In determining a prison official’s
motivation for using force against an inmate, @art may consider th®llowing factors: (1)

“the extent of injury sufferedly [the] inmate”; (2) “the need for application of force” under the
circumstances; (3) “the relatidnip between that need and the amount of force used”; (4) “the
threat reasonably perceived” by the official; ang“émy efforts made to temper the severity of a

forceful response.”__Hudson v. Millian, 503 U.S. 1, 7 (1992finternal quotation marks and

citations omitted). Stil corrections officers “should be awded wide-ranging deference in the
adoption and execution of policies and practiced th their judgment are needed to preserve

internal order and disciplinend to maintain institutional security,” Whitley v. Albers, 475 U.S.

312, 321-22 (1986) (internal quotation mark and citation omittea) the Court must keep in

mind that “[tlhe ‘reasonableness’ of a particulag o§force must be judgl from the perspective

5 The Whitley Court added, however, that such “deference . . . does not insulate from
review actions taken in bad faith and far legitimate purpose.” Whitley, 475 U.S. at 322.
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of a reasonable officer on the scene, rather tgmthe 20/20 vision ohindsight.” Graham v.
Connor, 490 U.S. 386, 396 (1989) (twa omitted). Indeed, “[n]ogvery push or shove, even if
it may later seem unnecessary in the peace of a judge’s chambers, violates a prisoner’s
constitutional rights.”_Hudson, 503 U.S. at ®t¢rnal quotation marks and citation omitted).

The Defendants here argue that the farsed upon Tibbs was in accordance with DOC
regulations. D. 126 at 10. Specifically, theyimt@n that for the reasons permitted under 103
C.M.R. § 505.00 et seq. (2009), Samuels’s andrdte’s actions duringhe February 12th
altercation were reasonable and constitutignpkrmissible. The regulation relied upon by
Samuels and Marrone provides that:

[a]n employee may use reasonable force when it is necessary to: . . . (b) prevent an

act which could result in the death orisas bodily injury to himself/herself or

another person; (c) defend himself/hergelanother against physical assault; (d)

prevent significant damage to property;gedvent or control aet or disturbance;

(f) move an inmate who has refused a prapder by an employee,; . . . (i) preserve

the overall order and security of the insidat and (j) preserve the safety of any

employee, inmate or visitor.

103 C.M.R. § 505.07(1). The Defendants urge thaiection officers are “not required to gamble

with their personal safety,” Commonwealth v. Robbins, 407 Mass. 147, 152 (1990), and that

“[ulnless it appears that the evidence, viewed @lidjht most favorable to [Tibbs], will support a
reliable inference of wantonnesstire infliction of pain. . . the case should not go to the jury.”
Whitley, 475 U.S. at 322. In other words, so long as Samuels and Marrone were in a situation
where their safety was at staded their response comported with the applicable regulations, then
the Court should grant summary judgment.

The Defendants contend that the undisptdets show that Tibbs headbutted Samuels on
February 12 and that he was unprovoked in doing $». 126 at 11. They point the Court to

affidavits filed by Samuels and Marrone, as welt@she incident and dciplinary reports that
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were filed immediately after this incident,gapport their position. D. 127-1 at 36, 46, 101, 105-
06. Because Tibbs'’s actions put Samuels’'s anddvia’s safety as risk, Defendants continue,
both officers were authorized to use force pardéuo the regulations, 103 C.M.R. § 505.07(3)(a).
D. 126 at 11. Tibbs, however, has put fortfisient evidence to cast doubt on Samuels’s and
Marrone’s explanation of the events that ocedrthat day. Tibbs alleges that Samuels had
previously made sexually sugg¢es advances towards him, adeas that he had formally
complained about on January’3less than two weeks before the Februaty dlfercation, and
that his rejection of those adwaes angered the officer. D. 1882. Upon his rejection, Tibbs
claims that Samuels threatened that if she &mghing to do with it,” Tibbs would not be getting
out of prison anytime soon and would set himtagget a new case.” D. 136 1 4. Moreover,
Tibbs denies that he headbutted Samuels and fuattests that he heaBmuels instructing the
other two officers about how to ite their reports to cover up thaittack on him._Id. 1 32, 34.
The Defendants make much of the fact fhidbs did not sustain any injuries after the
incident. D. 126 at 12. They point to an incideqtort filed by Nurse Hanulaat reads, “[ijnmate
stated he did not want to be evaluated. Ndlesinjuries noted.” D127-1 at 119. But force by
a prison official may be found “excessive” ewghere no “significant injry” resulted. _Hudson,
at 7-9 (explaining that because the court weigdrsous factors to determine whether force was

“excessive,” “[tlhe absence of serious injury. is. relevant to the Eighth Amendment inquiry[]
but does not end it”). And here, viewing the evitkem the light most favable to Tibbs, he has
at least rebutted the sworn asiees of the DOC officers. If no incident whatsoever preceded

Samuels’s and Marrone’s attack on Tibbs (i.at fhibbs’ conduct was not posing a danger to the

officers’ security)—as Tibbs claims—then any physical attack to which he was subjected would,
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by its very nature, be excessive. If a jury credits Tibbs’ statements, it could find that the facts here
amount to the use of excessive forceiolation of the Eighth Amendment.
For all of these reasons, t@eurt DENIES summary judgmeas to Counts Il and IV.

C. Failureto Protect Claims (CountsV & X)

Tibbs brings failure to protect claims agsti Spencer, Saba, Stork, Roach and Marrone.
The primary issue over which the parties disagree is whether the Defendants were deliberately
indifferent to Tibbs’s daty. D. 126 at 12-14D. 135 at 20-21. “A prisn official’s ‘deliberate

indifference’ to a substantial risi serious harm to an inmat®lates the Eighth Amendment.”

Farmer v. Brennan, 511 U.S. 825, 828 (1994); see Chao v. Ballista, 772 F. Supp. 2d 337, 355 n.11
(D. Mass. 2011). To prove “deliberate indifferent®® inmate must demonstrate that the official

“knew of and disregarded an excessig& to [the] inmate['s] healthbr safety.” Messere v. Clarke,

No. CV 11-11705-MLW, 2015 WL 5609959, at *6 (D. b4 Sept. 22, 201%¢iting Farmer, 511

U.S. at 837). The official must have: (1) beewmare of facts from wbh a reasonable person
could infer that “a substantial risk of serious haaxisted; and (2) actuallgrawn that inference.

Farmer, 511 U.S. at 837; see Burrell v. Hamgskity., 307 F.3d 1, 8 (1€ir. 2002). Mere

knowledge of facts that objectivedgmonstrate “a substiel risk of seriousiarm” without actual
subjective awareness of such harm is insu@fiti Farmer, 511 U.S. at 838 (holding that “an
official’s failure to alleviate aignificant risk that he should Y% perceived but did not” does not
amount to a violation of the EigfhAmendment). However, it isnnecessary thabe officer be
capable of predicting the precise manner in wiiehharm would arisedi at 843-44, or the form

it would take, Calderén-Ortiz v. LaBoy-¥drado, 300 F.3d 60, 65 (1st Cir. 2002).

Ultimately, whether the official had the reqiié objective and suégtive knowledge of “a

substantial risk of serious harm” is “a questadrfact” that may be inferred from circumstantial
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evidence._Farmer, 511 U.S. at 842. Furthernfarigctfinder may conclude that a prison official

knew of a substantial risk from the very facttthe risk was obvious.” Calderon-Ortiz, 300 F.3d

at 65 (internal quotation marknd citation omitted). “For example, if an Eighth Amendment
plaintiff presents evidence showing that a sutisahrisk of inmate attacks was longstanding,
pervasive, well-documented, or expressly dotey prison officialsin the past, and the
circumstances suggest that the defendant-offloéiihg sued had been exposed to information
concerning the risk and thus must have known ailbotiten such evidenamuld be sufficient to
permit a trier of fact to find thdhe defendant-official had actdalowledge of the risk.”_Farmer,
511 U.S. at 842-43 (internal quotation marks and citation omitted).

First, Tibbs suggests in his complaint thairistshowed deliberate iffierence to his risk
of harm by failing to investigte properly or resolve Griemee 64173, which detailed Tibbs’s
allegations that Samuels made sexual advaneesdohim and threatened him when he rejected
those advances. D. 14 11 20-23. Rather than aigdyjhandle the grievance, Tibbs asserts that
Stork informed Samuels that Tibbs had filed a grievance against_her. Id. Y 22-23. This, he
continues, led to Samuels’s and Marrone’s @as®a Tibbs on February 12, 2013. Id. But Tibbs
has failed to present any evidence that starhmunication between Stork and Samuels actually
took place. Tibbs argudisat Samuels had a history of retaliatory practice440} 17, and points
the Court to the deposition of oo&Tibbs’s fellow inmates to vouchfhis fact, D. 137 at 9. He
also directs the Court to Stoskadmission that grievances hagkb filed against Samuels in the
past. D. 137 at 78. Tibbs presents nothing more to support his argument. None of Tibbs’s alleged
facts shows that Stork failed to protect him—tldeynot provide the vital link necessary to show
a connection between Stork’s cond(mt lack thereofand the alleged attadn Tibbs. Stork, on

the other hand, attedtsat he never told Samuels of the griesathat Tibbs had filed against her.
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D. 127-1 at 66. Thus, for the same reasons odtla®ve pertaining to Bbs’s retaliation claim
against Stork, the record does not reveal evidératemight allow a reasonable jury to find Stork
liable for failure to protect. Accordingly, sumary judgment is GRANTED as to Counts V and X
against Stork.

Tibbs also brings Eighth Amendment claiagainst Spencer, the former Commissioner of
the DOC, and Saba, the Superintendent ofl-Ka€dar Junction. D. 14 §f 75-77, 101-105. He
alleges that Spencer and Saba are liable as\ssies who allowed correctional officers to engage
in unconstitutional practices. Id. While a coriecal supervisor cannot be held liable for the
“deliberate indifference” of his subordinate ofits, he may be found liable for a violation of the
Eighth Amendment on the basis of his ownsaor omissions demonstrating “deliberate

indifference.” _Sanchez v. PeraiCastillo, 590 F.3d 31, 49 (1strC2009). To prove supervisory

liability, an inmate must show that the supervisdher: (a) was a “direct participant” in the
infringement of the inmate’s civil rights; ofb) supervised, trainedr hired the culpable
subordinate official with “ddéberate indifference” toward ¢h possibility that deficient
performance of this taskould eventually result in a civil righ violation. _1d. Thus, there must
be “an affirmative link” between the supervisa&ions or omissions and the infringement of the

inmate’s civil rights. _Britton v. Maloney901 F. Supp. 444, 453 (D. & 1995); Perry v.

Dickhaut, 125 F. Supp. 3d 285, 299 @ass. 2015) (noting that'‘ithere is no underlying conduct
that was itself violative of a plaintiff's constitatial rights, the assertion that the supervisors are
also liable fails”) (internal quation marks and citation omitted).Such a causal link may be
established by showing that the supervisor wasriotice” of ongoing civitights violations by

the official and “fail[ed] to tke corrective action, say, by betteaiting or closer oversight.”

Maldonado-Denis v. Castillo-Rodriguez, 23 F306, 582 (1st Cir. 1994). Knowledge of an
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official’s extensive history of il rights violations se/es as constructiveotice of his ongoing
civil rights violations. _Id. Ultimately, the supeésor must have been grossly negligent in his

failure to act._Febus-Rodriguez v. Betancouriiom, 14 F.3d 87, 91 (1st Cir. 1994); Britton, 901

F. Supp. at 453.

Here, because Tibbs does not claim that Spencer and Saba directly participated in the
infringement of his constitutional rights, Tibbs must demonstrate that they either supervised,
trained or hired subordinates with deliberatdifference that those employees would likely
contribute to a deprivatioof Tibbs’s civil rights or that thewere fully aware of, and deliberately
indifferent to, a grave risk of harm to Tibbs’s sgfeTibbs has failed to do so. Indeed, he has not
responded to the motion for summary judgment dedee particular defendants. Consequently,
he has waived his opportunity tdject to the motion and summadgment is granted as to

Counts V and X against Spencer and Sabee Grenier v. Cyanamid Plastics, J@ F.3d 667,

678 (1st Cir.1995) (holding that “[i]f a party fails to assertgaleeason why summary judgment
should not be granted, that ground is waived'efimal quotation mark araitation omitted)); see

also Parker v. City of S. Portland, No.MC06-129-P-S, 2007 WL 1468658, at *24 (D. Me. May

18, 2007) (recognizing that a pasyfailure to respond to a moti for summaryydgment on a
particular claim “effectively concges] that [the claim] cannot bmaintained”). Even if Tibbs
had properly opposed summary judgment here, howbeehas presented no admissible evidence
that demonstrates either Spencer or Saba hadwareness that Tibbs was at risk of harm by
Samuels or other correction officers prior to thbriaary 12, 2013 altercation. As such, the claims

against them cannot survive summary judgmesge Alsina-Ortiz v. Laboy, 400 F.3d 77, 81-82

(1st Cir. 2005) (holding thatorrectional administrators whtad no knowledge of a continuing

pattern of guards failing to repantmates’ medical nesdcould not be held liable under § 1983).
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Therefore, the Court ALLOWS summary judgrmas to Counts V and X against Spencer and
Saba.

By contrast, the Court will not dismissetlg 1983 claim against Roach and Marrone for
failure to protect. According to Tibbs’s aféivit, Marrone and Roach were responsible for
transporting Tibbs from his cell tbe medical triage unit. [1L36 § 24. Once at the medical unit,
Roach and Marrone continued to monitor Tilolosing the procedureoaducted by the medical
staff. 1d. Samuels, who was working on the upeesl of Ten Block, made her way to the medical
unit while Tibbs was still there. Id. § 25. She and Roach briefly spoke before she exited the triage
unit. Id. Shortly thereafter, Samuels returned again called Roach over to her. Id. After this
conversation, Roach and Samuels switched dssignments, with Roach leaving to conduct
showers and Samuels staying in tiii@ge unit to oversee Tibbgd. Having switched spots with
Roach is what gave Samuels the opportunitgttack Tibbs only momesitlater. _Id. 11 25, 27.
During the alleged attack, Tibbsaghs Marrone held him and allowed Samuels to beat him. Id.
27. After the attack, Tibbs claims Roach and Maerboth filed false incid reports to conceal
the truth about what had tranggir 1d. 11 32, 34. Defendants caarrihat they had no knowledge
of the tension that existed betwegamuels and Tibbs, and that they did not file false reports. D.
127-1 at 41-42, 46-47.

Given the temporal and calis®mnnection between the conversation Samuels and Roach
had, their switching of duties,dhalleged attack on Tibbs by Samuels and Tibbs’s testimony that
Marrone held Tibbs while Samuels beat him, therat least a question &dct to allow Tibbs’s
claim against Roach and Marrone to go to a jdrgat is, “a factfinder magonclude that [Roach

and Marrone] knew of a substantiedk from the very fact thahe risk was obvious.” Calderon-
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Ortiz, 300 F.3d at 65. The Court, therefore,NDES summary judgment as to Count V against
Roach and Marrone.

D. Procedural Due Process Claim (Count XI1)

Tibbs alleges violationsf his procedural due procesghis with regard to Disciplinary
Report 274610. D. 14 1 57-62. “Prisoners atéleth to the protections of the Due Process
Clause of the 14th Amendment and therefore ‘malybe deprived of Id, liberty, or property

without due process of law.”__Linton W’Brien, 142 F. Supp. 3d 215, 218 (D. Mass. 2015)

(quoting Wolff v. McDonnell, 418 U.S. 539, 556 (19¥.4When an inmate brings a due process

claim, the court must ask: (1) “whether therésesxa liberty or property interest of which [the
inmate] has been deprived”; and, if so, (2) “tex the procedures followed by the State were

constitutionally sufficient.”_ld. (quoting Swarthout v. Cooke, 562 U.S. 216, 219 (2011)) (internal

quotation mark omitted); see Pérez-Acevedo v. Rivero-Cubano, 520 F.3d 26, 30 (1st Cir. 2008);

Felton v. Lincoln, 429 F. Supp. 2d 226, 240 (D. Mass. 2006).

A liberty interest in avoidingarticular conditions of confament may arise out of state
policies or regulations but only when the chalkethgonditions impose an “atypical and significant

hardship on the inmate in relation to the ordinagidents of prison life.”_Wilkinson v. Austin,

545 U.S. 209, 222-23 (2005) (quoting Sandin enfer, 515 U.S. 472, 483-84 (1995)) (internal

guotation mark omitted). “Whether a particulastraint imposes an atypical and significant

hardship depends, in turn, oa duration and degree.” TorresComm’r of Corr., 427 Mass. 611,

618 (1998) (internal quotation marks and citation omitted).
Even assuming such a liberty interesisesx see Hinds v. Pepe, No. 15-CV-10073-LTS,
2016 WL 1643742, at *3 (D. Mass. Apr. 25, 2016), ¢hisrno procedural due process violation

where, prior to such confinement, an inmageeives: “(1) advamc written notice of the
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disciplinary charges; (2) an opportunity, when c¢stesit with institutional safety and correctional
goals, to call witnesses and present documergaigence in his defense; and (3) a written
statement by the factfinder ofefevidence relied on artde reasons for the disciplinary action.”
Felton, 429 F. Supp. 2d at 241 (internal quotatmark and citation omitted); Duclerc, 2012 WL
6615040, at *8.

Here, the undisputed recortiasvs that Defendants have melt @l these factors. As a
result of the altercation that occurred on kely 12, 2013, Samuels issued to Tibbs Disciplinary
Report 274610. D. 127-1 at 101. This reporswaviewed by Samuels’s supervisor, Edward
Mack, and the shift commander, Edwin Dooliinl. at 101-102. The report was then referred to
Disciplinary Officer Kurt DeMura who assigned the report a muli¢ of offenses. Id. at 101,
133. Because of the nature of the offenses charged in the disciplinary report and the potential for
a sentence to the DDU, the matter was referred foDU hearing._ld. at 79. On April 24, 2013,
Tibbs was given notice of a hearing date. atdl37. Pursuant to 103 C.M.R. § 430.11(1), Tibbs
also completed a Request for Representation aMditmresses Form. Id. at 138. In this form,
Tibbs requested legal representation and reqdexs a witness an unknown person who was in
the law library at Ten Block. Id. Tibbs alsompleted an Evidence Requested by Inmate Form
pursuant to 103 C.M.R. § 430.11(1), id. at 139, oiclwhe requested asidence “all automatic
discovery, all incident reportsd use of force reportsf 02/12/2013 relating to Jerome Tibbs, all
photos of any alleged injuries, all medical repasf Jerome Tibbs, C.O. Roach and Rebekah
Samuels, from 02/12/13, all video of [T]en [&}k from 8:00 AM to 8:45 PM, log records for
[T]en [B]lock showing what time Edward M. Macakgned into work. . . .”Id. In response to
these requests, Tibbs received an Evidenaml®ed to Inmate Form, written by Sergeant

Sanderson pursuant to 103 C.M.R. § 430.11(d).at 19, 140. Sanderson produced to Tibbs the
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disciplinary reports regarding the incident, as w@slhumerous incidentperts that gave accounts

of what had transpired during the altercatidd. Sergeant Sandersdmgwever, denied Tibbs’s
request for photos and video becats®y did not exist._ld. Shaso denied Tibbs’s request for
the February 12, 2013 log records from Ten Blslcwing what time Edward M. Mack signed in
to work, as his name was not listed on the logl, she denied Tibbs’s witness request, as she was
unable to identify the witness. Id.

At the hearing, Samuels testified, id. at 20, Ity Tibbs was able to cross-examine her,
id. at 52. Tibbs requested tae hearing that Nurse SpendlpWwoach and Meado testify, but
this request was denied becatiggbs had never previously requesgthat they present testimony.
Id. at 142. Tibbs was allowed, however, to sutanitaffidavit from a fellow inmate, as well as
his own four-page summary of the incident. dd52, 56. Tibbs chose not to testify on his own
behalf. 1d. at 20. Following the hearing, SHO Reiipvided Tibbs with a written statement as
to the evidence relied on and reasons for thagdilsary action. _Id. atl42-43. Tibbs requested
additional time to file an appeal of SHO Re#l\ffindings and sanction on Disciplinary Report
274610, and he was granted an additional fiftegts thg Deputy Commissioner Peter Pepe. Id.
at 22, 145. A month and a half after Tibbs submiktisdfinal appeal of the disciplinary report,
Pepe denied the apgde Id. at 153.

While Tibbs is dissatisfied with the outcomkthe disciplinary hearing, the disciplinary
process itself did not strip Tibbs of any procedaue process rights. Tibbs was given notice of
the hearing; he was provided the opportunitytesent witnesses and evidence—his failure to
properly request additionalitnesses does not change thid;fae was provided a summary of the
findings that informed the factfinder’s decisiomdahe was given the opportunity to appeal. See

Wolff, 418 U.S. at 563-67 (1974). Still, “evdiha plaintiff's challenges do not support a due
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process claim, a plaintiff has a remedy for failure to adhere to regulations in prison disciplinary

proceedings under G.L. c. 249, § 4.” HowelD’Malley, No. CIV.A. 09-11407-DJC, 2011 WL

3563159, at *6 (D. Mass. Aug. 12, 2011) (internal quotatnarks and citations omitted). Such a

procedural challenge must be brotigh “an action in the nature oértiorari.” Martin v. Clavin,

No. CIV. A. 08-11971-MBB, 2010 WL 3607079, at *8.(Mass. Sept. 9, 2010). However, where
such a claim is raised as partaoftomplaint seeking other formsrefief, the court will treat it as

an action in the nature of certiorariMessere v. Clark, No. CA 11-11705-MLW, 2013 WL

3289104, at *2 (D. Mass. June 27, 201 dicial review of such@ecision is limited to assessing
whether “the record as a whole . . . containtsssantial evidence to suppdine prison disciplinary

board’s decisions.” _Shabazz v. Cole, 69 F. Supp. 2d 210, 218-19 (D. Mass. 1999) (internal

guotation marks and citation omitted); Feederson v. Chamberlain, 134 F. Supp. 2d 156, 158-

59 (D. Mass. 2001). Evidence is considered Ssaittial” if “a reasonable mind might accept [it]
as adequate to support [the] conclusion.” &aab69 F. Supp. 2d at 2{idternal quotation mark
and citation omitted). The purpose of G.L. c.,289 “is to provide a remedy, where none would

otherwise exist, if necessary to avoid manifegtstice.” Drayton v. Comm’r of Corr., 52 Mass.

App. Ct. 135, 140 (internguotation mark anditation omitted).

But there is nothing here to suggest tha #djudicatory proceeding itself resulted in
manifest injustice. While Tibbs claims the hearing officers—Reilly and Sanderson—were biased,
D. 14 § 115, Tibbs never questioned the impartialitthe two hearing officers at any point prior
to the instant action. D. 127-1 at 51-52, 56. hde also not submittedhya evidence that would
support his conclusory allegationWhile it may be true the&damuels was not placed under oath
before giving her testimony, that one fact bylftse not enough to reacthme level of “manifest

injustice.” To the extent that Tibbs challengdles sufficiency of the evidence presented during
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the hearing, the Court also finds Tibbs failsrtaintain a claim under G.L. c. 249, § 4. “Review
under G.L. c. 249, 8§ 4, is limited tmrrecting substantial errors lafv that affect material rights
and are apparent on the record. . . . Since revieanBned to the record and is for the purpose of
correcting legal error, thequiry about the presence or absencgeasfuine issues of material fact,
germane to summary judgment procedure, is ir@pmte. Therefore, [the Court] need not be
concerned with summary judgment principle§The Court] need oml inquire whether the
commission’s decision was legatenable and supported by substrévidence on the record as

awhole.” Gloucester v. Civerv. Comm’n, 408 Mass. 292, 2dR90) (internal quotation marks

and citations omitted). As noted, the hearirfgcef heard testimony frorBamuels, whom Tibbs
was allowed to cross-examine; he received the disaiy report and the ident reports, Tibbs’s
affidavit and an affidavit from another inmaite support of Tibbs. Consequently, the Court
ALLOWS summary judgment as il of Tibbs’ due process atilations encompassed in Count
XII.

E. M CRA Claim (Count XI11)

Tibbs claims Samuels, Roach and Marror@ated his rights under the MCRA by filing
dubious disciplinary and incident reports tgkin the alleged attackn him perpetrated by
Samuels on February 12, 2013. To prove aatimh of the Massachatts Civil Rights Act
(“MCRA"), a plaintiff must show: *“(1) his earcise or enjoyment of rights secured by the
constitution or laws of either the United Stateshe Commonwealth dflassachusetts (2) has
been interfered with, or attempted to be intedflewith, . . . (3) . . . by threats, intimidation or

coercion.” Farrah ex rel. Estate of SamtanGondella, 725 F. Supp. 2d 238, 247 (D. Mass. 2010);

see Stone v. Caswell,3&. Supp. 2d 32, 37 (D. Mass. 201Bhr purposes of the MCRA, “threat”

means “intentional exertion of pressure to makeltardearful or apprehensive of injury or harm;”
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“intimidation” means “putting [gerson] in fear for the purposé compelling or deterring [his]
conduct”; and “coercion” means “apgitton to another of st force, either physical or moral, as
to constrain him to do against his will somethime would not otherwise have done.” Planned

Parenthood League of Mass., Inc.Blake, 417 Mass. 467, 474 (19947 threat to file false

disciplinary charges as part of a broad scheme of harassment is a “threat” for MCRA purposes.
Shabazz, 69 F. Supp. 2d at 202. “In order tobéistaa ‘scheme of harassment’ there must be
some evidence of animus against the plaintifiheir project and an attempt to thwart the project

through adverse administrative action unrelated to [] legitimate concerns.” Murphy v. Town of

Duxbury, 40 Mass. App. Ct. 513, 518 (1996).
In establishing a claim for violation ofdhMCRA, a Plaintiff cannot rely on the same
conduct “as both the constitutional violation and thd@wce of threats, intimidation, or coercion.”

Santiago v. Keyes, 890 F. Supp. 2d 149, 159 (DsdVia012); see Stone, 963 F. Supp. 2d at 37,

Johnson v. Charbonnier, No. 13-CV-13301-ADB, 20%¥k 8215892, at *5 (D. Mass. Dec. 8,

2015) (holding that the plaintiff “cannot rely oretlalleged use of excessive force . . . as both
evidence of the constitutional violation andtbé threats, intimidation, and coercion required
under the MCRA”). “To hold otherwise would . . . &eodds with legislative intent and render
some of the language of the MCRA supsutls.” Johnson, 2015 W8215892, at *5; see Goddard
v. Kelley, 629 F. Supp. 2d 115, 128-29 (D. Mass. 20a@8knowledging that it would be irrational
to find the defendant police officers “assaulted the plaintiff in order to cause [him] to give up his
right to be free from excessive force” and codatg that “[sjuch a conaiction would torture the
statute well beyond itglain meaning”).

First, Defendants claim that “Tibbs cannattually support an actudeprivation of any

constitutional or statutory rights.D. 126 at 36. Next, they maintain that even if Tibbs could
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demonstrate he was deprived of a constitutional,rigk claim must still fail because he cannot
show that the deprivation of that right was accbshed by threats, intimidation or coercion. Id.
Finally, they suggest that Defendants’ allegetasthad virtually no effect on Tibbs because he
was able to file grievances, appeal the disciplinary reports and pursue the instant legal action in
this Court. _Id.

To support their argument, Defendants note ‘thidbs has no constitutionally guaranteed
immunity from false or fabricated disciplinary accusations.” Id. at 37. So long as he has been
afforded the requisite process hearing he casuostain a subsequetduse of action under 42

U.S.C. 1983 for allegations of improper or erronedigsiplinary charges by jgon officials. _I1d.

Defendants are corredbaut this legal tenet, see FreemarRideout, 808 F.2d 949, 951 (2d Cir.

1986) (holding that “[t]he prison inmate hascgunstitutionally guaranteed immunity from being
falsely or wrongly accused of conduct which magufein the deprivation of a protected liberty
interest”). Tibbs’s protectedastitutional inerest, however, does not ireany supposed right to
be free from false disciplinary charges. Rather, his interest lies in his right not to be deterred from
filing grievances reporting allegations of DCgaff impropriety and not to be subjected to
excessive use of force. As noted above, tipestections are rights guenteed by the First and
Eighth Amendments.

Thus, whether Tibbs received due processeatibciplinary hearing isertainly not fatal
to his MCRA claim. For the reasons stated ithtibe retaliation and exssive force sections of
this opinion, there is at least a factual dispas to whether SamueRpach and Marrone have
interfered with Tibbs’'s enjoyment of hisrsi Amendment and Eighth Amendment rights.
Consequently, Tibbs need only rel@éfendants’ showing such thatreasonable jury could find

that Samuels, Roach and Marrone engaged in fom@at, intimidation or coercion outside of the
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directly alleged violations ohbse rights. The filing of a falsksciplinary reporagainst Tibbs to
provide cover for Samuels’s actioosrtainly satisfieshis element, givethat such conduct does
not by itself constitute the coitsitional deprivations allegedSee Shabazz, 69 F. Supp. 2d 177,
202 (D. Mass. 1999). Tibbs has provided his owtirteny that the reports were, indeed, untrue.
D. 136 11 32, 34. He has also provided evidensaggest a “scheme of harassment” by Samuels
existed. That is, Tibbs has presented enoughfés that animus existed between himself and
Samuels and that Samuels—and Marrone andcRa@t her instruction—engaged in adverse
administrative actions in an attempt to harm Hon [ 4, 31-32, 34. light of the foregoing, the
Court DENIES summary judgmeas to the MCRA claim.

F. Qualified |mmunity Defense

“Qualified immunity shields govement officials performing discretionary functions from
civil [suits] for money damages when their conddces not violate clearlestablished statutory

or constitutional rights of which a reasonap&rson would have known.” Nereida-Gonzalez v.

Tirado-Delgado, 990 F.2d 701, 704 (1st Cir. 1993g(mal quotation marks and citation omitted);

see_Pearson v. Callahan, 555 U.S. 223, 231 (200@)fying that “qualified immunity is an

immunity from suit” (internal quotation marknd citation omitted)). In determining whether a
government official is entitled tgualified immunity, thd=irst Circuit considers:(1) whether the
claimant has alleged the depriwatt of an actual constitutional right; (2) whether the right was
clearly established at the time of the alleged aativimaction; and (3) iboth of these questions
are answered in the affirmative, whether areotiyely reasonable officiakould have believed

that the action taken violated that clearly bkshed constitutional right.” Shaheed-Muhammad

v. Dipaolo, 393 F. Supp. 2d 80, 94.(Rass. 2005) (quoting StarligBugar, Inc. v. Soto, 253 F.3d

137, 141 (1st Cir. 2001)); see Mihos v. Swift835.3d 91, 102 (1st Ci2004) (establishing the
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First Circuit’s practice of addressing each issugusatially). Because qualified immunity is an
affirmative defense, the defendabears the burden of provirtbat the doctrine of qualified

immunity applies._DiMarco-Zappa v. Cabarsll238 F.3d 25, 35 (1st Cir. 2001); Lopez-Erquicia

v. Weyne-Roig, 106 F. Supp. 3d 279, 281 (D.R2&15). A defendant who pleads qualified

immunity as an affirmative defense is entitledtonmary judgment if “‘"dcovery fails to uncover
evidence sufficient to create a genuine issue as to whether the defendant in fact committed [a

violation of clearly estalished statutory or constitutionaghts].” Mitchell v. Forsyth, 472 U.S.

511, 526 (1985).

Here, Defendants assert qualified immuratyd move for summary judgment on all
Tibbs’s claims based upon this defense. D 1288&9. The sole allegation they make in support
of this alleged defense is that “Tibbs Haded to produce any ewhce of a constitutional
violation.” 1d. However, as pwviously discussed, the Court findtgt there is a genuine dispute
of material fact as to whether Defendants atetl Tibbs's First and Eighth Amendment rights.
Furthermore, these asserted violations of constitutional rights were “clearly established” at the

time of the Defendants’ alleged misconduceeSe.g., Maraj v. Massachusetts, 836 F. Supp. 2d

17, 26 (D. Mass. 2011) (noting théa]llegations of excessive force brought by inmates against
corrections officers are traditionally adjudichtender the rubric of the Eighth Amendment”);

Ayotte v. Barnhart, 973 F. Supp. 2d 70, 82 (D..M@13) (concluding that “an inmate’s rights

against retaliatory action by prisofficials . . . is both clear and Weestablished”). Of note, the

Defendants have failed to produce any evidence to show otherwise. See DiMarco-Zappa, 238 F.3d

at 35 (clarifying that this burden falls dhe individual invoking tB doctrine of qualified
immunity). Ultimately, because the Court finthgere is a genuine dispute as to whether the

Defendants violated such constitial rights, there is neces#ara genuine dipute as to a
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preliminary fact necessary to determine if an objectively reasonable person in the Defendants’
position would have believed their actions or tr@ats violated such rights._See Morales v.
Ramirez, 906 F.2d 784, 787 (1st Cir. 1990) (oeasy that “[e]Jven assuming for the sake of
discussion that the right . . . was ‘clearly bsthed’ in the operative time frame . . . , our
consideration here of whether faasonable official would [haveinderst[oo]d that what he is
doing violates’ that right, . . . unarably calls into question whethany violation of the right
occurred” (citation omittedfalterations in origial)). Thus, whether thDefendants are entitled

to qualified immunity depends upon a genuine dispfiteaterial facts that must be resolved at

trial. See Rodriguez-Marin v. Rivera-Gonzald38 F.3d 72, 83 (1st Cir. 2006) (stating that

“factual questions, to the extetitey are antecedent to this determination [of whether qualified
immunity applies], must be determined by a jury”).
VI.  Conclusion
For the foregoing reasons, the Court AMMS IN PART and DENIES IN PART
Defendants’ motion for summajydgment, D. 124, as follows:
a. ALLOWS the motion as to Count One {883 retaliation claim) against Rego and
Mack but DENIES the motion as to Coudihe against the remaining Defendants.
b. DENIES the motion as to Counts Threwldour (§ 1983 excessive force claims).
c. ALLOWS the motion as to Count Five (8 198®8lure to protect claim) against Stork,
but DENIES the motion as to CountwEiagainst the remaining Defendants.
d. ALLOWS the motion as to Count Ten (8§ 1983 claim) against Spencer and Saba.
e. ALLOWS the motion as to Count Eleven1883 conspiracy claim) against Rego and
Mack but DENIES the motion as to Colleven against the remaining Defendants.

f. ALLOWS the motion as to Count Twed (procedural due process claim).
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g. DENIES the motion as to Count Thirteen (MCRA claim).
So Ordered.

&/ Denise J. Casper
Lhited States District Judge
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