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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MARY COSTELLO (BISHAY) and )
BAHIG BISHAY,

Plaintiffs,

V. Civil Action No. 13-cv-11424-DJC

(N e g

BANK OF AMERICA, N.A. (f/k/a FLEET )
NATIONAL BANK) and MERRILL LYNCH )
CREDIT CORP.,

Defendants.

= s

)

MEMORANDUM AND ORDER

CASPER, J. January 27, 2014
l. Introduction

Plaintiffs Mary Costello Bishay (“Costellpand Bahig Bishay (“Bishay”) (collectively
“Plaintiffs”) have filed thislawsuit against Bank of America, N.A. (formerly known as Fleet
National Bank) (“BANA”) and Merrill Lynch Credit Corp. (“Merrill”) (collectively
“Defendants”) seeking a declanay judgment, injunctive reliehnd compensatory damages for
violations of Mass. Gen. L. 83A, breach of the implied covenasftgood faith and fair dealing,
malicious prosecution and intentional and neglig misrepresentation. D. 2-1 at 8-18.
Defendants have moved to dismiss. D. 20r the reasons stated below, the Court ALLOWS

the motion.
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Il. Standard of Review
In considering a motion to dismiss for faguto state a claim upomhich relief can be
granted pursuant to Fed. R. CR. 12(b)(6), the Coumvill dismiss a complaint or a claim that

fails to plead “enough facts to state a claim to relief that is plausibits face.”_Bell Atl. Corp.

v. Twombly, 550 U.S. 544, 570 (2007). To state a plausible claim, a complaint need not contain
detailed factual allegations, butntust recite facts sufficient to &ast “raise a right to relief
above the speculative level . . . on the assumptiorathtéite allegatns in the complaint are true
(even if doubtful in fact).” _Id.at 555. “In determining whether a complaint crosses the
plausibility threshold, ‘the reewing court [must] draw on itgidicial experience and common

sense.” _Garcia-Catalan v. United Stafé34 F.3d 100, 103 (1st Cir. 28)1(quoting Ashcroft v.

Igbal, 556 U.S. 662, 679 (2009)). “This context-sfiednquiry does not demand ‘a high degree
of factual specificity.” Even so, the complafmiust contain more than a rote recital of the

elements of a cause of action.” _Garcia-Catai@4 F.3d at 103 (internal citations omitted). In

considering a motion to dismiss, the Court mapegally consider only the facts pled in the
complaint, though exceptions exist fanter alia, “matters susceptible to judicial notice.”

Berkowitz v. Berkowitz No. 11-10483-DJC, 2012 WL 769726, at *4 (D. Mass. Mar. 9, 2012)

(quoting_Jorge v. Rumsfeld04 F.3d 556, 559 (1st Cir. 2005)).

II. Factual Background
Plaintiffs reside in Nantucket, Massachusktta property (the “Propty”) that they have
owned for nearly thirty years. Compl., D12y 1, 4. In 2004, Sovereign Bank loaned Costello

$650,000 secured by a mortgage on the Property.] Bl. In 2005, Merrill Lynch loaned

! The complaint refers to Fleet Natiorzdnk, BANA and Merrill collectively as “BOA,”
Bank of America, but the complaiand exhibits elsewhere indieathat that the 2005 financing
was actually provided bwlerrill. Compl. T 1, Exh. C.
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Costello $250,000, as evidenced by a Home Eduitg of Credit agreement (“HELOC”) which
was also secured by a morggaon the Property. 1dl 6. As alleged, priato accepting funds
from BANA, Costello explained to BANA that ¢hPlaintiffs planned to repay the loan from
funds that Bishay (Costello’s husband) expedtedecover in a civil action Bishay had brought
against Brighton Avenue Associates £R”) in Suffolk Superior Court._1df 9. As a result of
this lawsuit, BAA eventually paid Bishay $2,245,000.00 in 2007 and 2008 1(tl.

In 2001, approximately four years before @tlstentered into #n HELOC, Bishay had
been joined in a receivership action pendindegsex Superior Couriy which Fleet National
Bank (“Fleet”) had intervened in @8 to resolve a $30,0Q0spute. 1df 12. Bishay alleges that
his involvement in the receivership peeding precluded him from accessing the $2,245,000.00
in funds that he had recovered from BAA. Yd13. Bishay further allegehat Fleet (which later
merged with BANA in or about 2004)fueled” the receivershiproceeding, which continued
until September 19, 2012. 19.12, Exh. O.

In 2007, Costello stopped makingypzents on the mortgage. ldt Exh. T. Merrill
conducted a foreclosure in 2010. IdBANA agreed to purchase Merrill in 2008, but Merrill
was not merged into BANA until 20£3. Plaintiffs continue to occupy the Property and a

separate eviction action is currently pending atestourt. Compl. 1 1 (citing Merrill Lynch v.

Costello and BishgyNo. 1288-SU-000029 (Mass. Super. 2013)), 4, 18.

%2 The Court takes judicial notice of the facat BANA merged with Fleet in 2004. Bank
of America Corp., Annual Report (Form 10-K) &t(Mar. 1, 2005) and that BANA agreed to
merge with Merrill Lynch in 2008 and completdétat merger in 2013. B& of America Corp.,
Quarterly Report (Form 10-Q) at(Oct. 30, 2013) and QuarteiReport (Form 10-Q) at 4 (Nov.
6, 2013).

% Seefootnote 2, supra



V. Procedural History

Plaintiffs commenced this action in Naoket Superior Court on May 13, 2013. D. 2-1
at 18. Defendants removed the case to thist@Qwudune 13, 2013. D. 2. Defendants moved to
dismiss the complaint on July 11, 2013. D. 2CairRiffs moved for a preliminary injunction on
August 1, 2013, D. 27, a motion that the Court px@viously denied. D36. The Court heard
the parties on the motion to dismiss @ecember 18, 2013 and took this matter under

advisement. D. 46.

V. Discussion
A. Plaintiff's  Claim for Declaratory Judgment (Count 1) is
Dismissed

Count | of the complaint seeks a declaratudgment to determine whether the entity
that initiated foreclosure proceeads against Costello (i.e., Merril§ the same as the entity that
“fuelled] a receivership action” in which Bishémad become entangled (i.e., Fleet). Compl. {1
12, 23. The gravamen of this ichais Plaintiffs’ allegation that Fleet prevented Bishay from
repaying Costello’'s home equity loan from M because a related entity (all eventually
merged into BANA) restricted Bishayahility to access certain funds. ffi12.

Defendants argue that this count does not deelaratory relief at all, because it does not
request that the court declare the legal rigiftshe party. D. 21 at 3-4. The Declaratory
Judgment Act allows courts to “dace the rights and other legalagons of any interested party
seeking such declaration, whethar not further relief is ocould be sought.” 28 U.S.C. §
2201(a). On the one hand, Defendants are cotirattthe Court would not be declaring the
rights of Plaintiffs by finding fast and thereby “declaring” BANA’sorporate structure. D. 21
at 4. However, the Court draws all inferencesnftbhe complaint in the Plaintiffs’ favor at this

stage of the litigatin, as it must._ Se@casio-Hernandez v. Fortuno-Burs@40 F.3d 1, 12 (1st




Cir. 2011). The reasonable inference can be drawn that whatpiteese Plaintiffs are in fact
seeking is a determination of their rightsamgt BANA where two preztessor entities took
inconsistent positions against them which ighat crux of their substantive claims against the

Defendants._SeAyala Serrano v. Lebron Gonzalé&09 F.2d 8, 15 (1st Cil.990) (noting that

“pro se pleadings are to be liberalbonstrued, in favor of thgro se party”). That having been
said, given that dismissal is warranted foriRtiffs’ substantive claims against BANA, as
discussed below, the Court dismisses this tdan declaratory judgment as well. _Tyler v.

Michaels Stores, Inc840 F. Supp. 2d 438, 452 .(Mass. 2012) (noting &t “dismissal of the

underlying claims requires dismissal of thaiel for declaratory relfeas well”) (internal

citations omitted);_Edlow v. RBW, LLCNo. 09-12133-RGS, 2010 WL 2034772, at *9 (D.

Mass. May 21, 2010) (dismissingagh for declaratory judgmerds moot after dismissing
substantive claims), aff,d588 F.3d 26 (1Cir. 2012).

B. Plaintiffs Have Not Pled a Plausibé Claim for Breach of the Implied
Covenant of Good Faith and Fair Dealing (Count
[11)

Defendants argue that Plaffgihave not met their pleadifgurden as to their claim for
breach of the implied covenant of good faith anddaaling because thégil to allege plausibly
that BANA was a party to any contract gigi rise to such covenant. Assuming all the
allegations in the complaint to be true, as the Cowrst at this juncture, Plaintiffs allege that
BANA violated the implied covenant of good faiind fair dealing by, as a successor to Merrill
and Fleet, seeking to collect a debt from Bishmagn earlier receivership proceeding, unrelated
to Costello’s indebtedness, but thereby makingnossible for Plaintiffs to repay Costello’s
HELOC at issue in this case. Compl. 11 12-13, 2efendants argue, among other things, that

“Plaintiffs’ novel attempt to invoke the implied cawant would retroactivglcreate an obligation



on BANA to abandon its separateterest in recovering thugh the Receivership a lawful
judgment unrelated to the HELOC [secured byatgage by Costello].” D. 21 at 7.
The implied covenant of good faith and faiatieg is present in every contract governed

by Massachusetts law. AnthonyPser Four, Inc. v. HBC Assocs411 Mass. 451, 471 (1991).

The implied covenant makes unlawful conduct by pady to a contradhat prevents another
party from receiving the fruits of the contract. &i.471-72. The “purpose of the covenant is to
guarantee that the parties remain faithful to tiended and agreed expetias of the parties in

their performances.”_Uno Rest., Inc. v. Bos. Kenmore Reality Ctfh. Mass. 376, 385 (2004).

Even assuming as true, Plaintiffs’ alldga that BANA assumed Fleet's status as
creditor in the receivership proceedings against Bishay and assumed Merrill's status as
mortgagee in the HELOC loan involving Costello (thexlaratory relief thalPlaintiffs claim in
Count 1), Plaintiffs have failed tallege the contractual relationgtwith BANA thatgives rise to
the claim that such conduct—-namely, seeking tecioan unrelated debt in an unrelated matter
from an individual, Bishay, whwas not a party to the HELOCdon—arises. Although the Court
is aware that, at this stage of pleading, the Coeed determine only whether Plaintiffs’ claims

are “plausible on [their] face,” Garcia-Catgla®4 F.3d at 103 (quoting Igh&56 U.S. at 678),

the Court cannot conclude that this standames here where the coattual relationship from
which the implied covenant alleged to have beeadined has not been alleged in the complaint.
To the extent that Plaintiffs are contending that their factual allegations give rise to a claim for
breach of the implied covenant arisingrfr Costello’'s HELOC, now owned by BANA,
“[a]rguing that BANA would have to give up itsgal claim in the Receivership against [Bishay]

in order to preserve its righhder the separate HELOC agreemeitih Costello cannot form the

basis for a cognizable claim for rdlie D. 21 at 8. That is, assung all of the allegations to be



true, Plaintiffs assert a novel legal claim for whikbby cite no legal supporD. 25 at 8-9. This

is particularly true where, even as alleged, Byshecame indebted to Fleet long before Costello
incurred her debt on the HELOC; BANA became Huccessor to Fleet'sastis in the unrelated
receivership action after Fleet had inte@nthere; and BANA became the successor to
Merrill's interest in Costello’ddebt on the HELOC after theasvership action was underway.
Compl. 1 12; se#otnote 2, supra Plaintiffs claim for breacbf the implied covenant of good
faith and fair dealing thereforeif®and Count Ill is DISMISSED.

C. Plaintiffs Have Not Met the PleadingRequirements for Mass. Gen. L. c. 93A
(Count 11

Count Il alleges unfair or deceptive condumtviolation of Mass. Gen. L. c. 93A.
Compl. 11 26-29. Defendants make two arguments in support of their motion to dismiss this
claim. First, they argue that Plaintiffs vieanot identified any conduct falling within the

“penumbra of some . . . concept of unfairnesB.”21 at 4 (quoting Jasv. Wright Med. Tech.,

Inc., 528 F.3d 28, 37 (1st Cir. 2008)). Secondfeddants argue that the complaint does not
meet the pleading requirementstioé statute. D. 21 at 6.

Addressing the second argument first, “[a]t tehsty days prior to the filing of any such
action, a written demand for relief, identifyingetblaimant and reasonably describing the unfair
or deceptive act or practice relied upon and therynsuffered, shall be mailed or delivered to
any prospective respondent.” Ma&en. L. c. 93A, 8 9(3). This “statutory notice requirement

is not merely a procedural nicetwt, rather, ‘a prequisite to suit.” _Rodi v. S. New Eng. Sch.

of Law, 389 F.3d 5, 19 (1st Cir. 2004) (quafiintrialgo v. Twin City Dodge, Inc368 Mass.

812, 813 (1975)). The purpose of the demand lettdo encourage negotiation and settlement”

and to “control . . . the amount of dages.” McKenna v. Wells Fargo Bank, N,A93 F.3d




207, 218 (1st Cir. 2012) (internal quotation nsaakd citations omitted). A demand letter under
93A must make clear that the claim arisesler that statute, either through:

(1) any express reference to c. 93A) gy express reference to the consumer
protection act; (3) any assemithat the rights of the claimants as consumers have
been violated; (4) any assertion that the defendant has acted in an unfair or
deceptive manner (G.L. c. 93A, 8aP} (5) any reference that the claimants
anticipate a settlement offer within thirthays (to the contrary, the letter demands
action within one week, a response whicB2A, § 9[3], does natequire); or (6)

any assertion that the claimant will pursue multiple damages and legal expenses,
should relief be denied.

Cassano v. Gogp®0 Mass. App. Ct. 348, 350 (1985) (opmithat “to qualify as a written

demand under c. 93A, a letter must addition to defining thénjury suffered and the relief
sought, mention at least one oétbix factors we have enumerated contain some other signal
which will alert a reasonably perceptive recipient”)).

In their opposition to the motion to dismissaiRtiffs identify an April 24, 2013 letter to
BANA's Chief Executive Officer Brian Moynihan as the demand letter which satisfies this
jurisdictional predicate to suit. D. 25 at 8. Pldis have attached this letter to their complaint,

D. 15 at 50-52, and the Court may considereisolution of the motion. Watterson v. Pag87

F.2d 1, 3 (1st Cir. 1993). The letter contains no express reference to c. 93A, no express reference
to the consumer protection acaip assertion that BANA violatl Plaintiffs’ rights as the
consumers of BANA, no reference to “unfair” ‘@eceptive” acts or praices, no reference that
the claimants expected a settlement within thithys and no assertion that the Plaintiffs will
assert legal expenses or multiple damages. D. 15 at 50-52.

Certainly there could be an argument that the Plaintiffs’ letter describes intentional
conduct of the sort that might potetly run afoul of c. 93A. Hwever, as “the purpose of the
statutory written demand is to encourage Seilets, that objective is not brought closer by

keeping the nature of the action concealedapBdr 93A and its vocabulary,—unfair or deceptive,



multiple damages, recovery of legal fees—hlaggun to acquire a certain secondary meaning in
the commercial world in this State.” Cassa®0 Mass. App. Ct. at 351. Accordingly BANA
was “without warning that the claimant intendex invoke the heavy allery of c. 93A.”

Passatempo v. McMenimed61 Mass. 279, 300 (2012) (affirming trial court’s dismissal of c.

93A claim where demand letter neither mentiodetkndant’s name nor identified nor described
any unfair or deceptive practice) (quoting Cass@@Mass. App. Ct. at 351); sBeichenbach

v. Fin. Research Ctr, IncNo. 1652, 2006 Mass. App. Div. 10, 2006 WL 279025, at *2 (2006)

(dismissing appeal of trial court’s decision tdamand letter failed to make sufficient reference

to c. 93A); Eisenberg v. Gouthrdlo. 94-02446, 1995 WL 1146849, at *2 (Mass. Super. Nov.
16, 1995) (dismissing claim on same grounds). Rifsntailure to reference language with the
requisite nexus to c. 93A alone wants dismissal of Count II.

However, even if Plaintiffs had fulfilled ¢hdemand letter preregite, they have still
failed to allege a plausible 93&laim. At base, their 93A cla arises from the same set of
allegations as the breach of implied covenargaonfd faith and fair dealing claim. That is, where
each of BANA’s predecessors, Fleet and Merrill] pae-existing claims to unrelated debts from
Bishay and Costello, respectively, that it rdsethe level of unfai and deceptive acts and
practices for BANA to succeed to Fleet's inwdrén the receivership action against Bishay,
thereby making it impossible for Costello to regeer debt to Merrill on the HELOC. For the
reasons stated above in regard to the clainbfeach of implied covenant of good faith and fair
dealing, dismissal of the c. 93A claim is@lwarranted on the grounds that, even accepting
Plaintiffs’ factual allegations as true, they do stidte a legally cognizable claim and Plaintiffs

cite no legal support for theirontention that the pursuit BBANA’s predecessors, Fleet and



Merrill, or by BANA as their successors in putsaof separate, unrelated claims in unrelated
litigation constitutes unfair and ded¢e acts in violation of c. 93A.

D. Counts IV and V Seek Relief that the Court Has Previously
Denied

Counts IV and V seek a temporary restragnorder and preliminary injunction. Compl.
11 34-43. These counteek types of relief andre not independent cassof action. In any
event, the Court has addressed Plaintiffs’ motianpi@liminary relief and denied it. D. 36.
Accordingly, these counts are DISMISSED.

E. Plaintiffs Have Not Pled the Elemeis of a Malicious Prosecution Claim
(Count V)

Defendants have asked the Court to dismmsn€VI because Plaintiffs have not pled the
elements of this claim. “To prevail on aaicth for malicious prosedion, a plaintiff must
establish that he was damaged because thadfecommenced the original action [1] without
probable cause and [2] with malice, and [3] tthe original action terminated in his favor.”

Chervin v. Travelers Ins. Co448 Mass. 95, 103 (2006).

Read liberally, Plaintiffs allge that BANA's involvement ithe receivership proceeding
and its commencement of the eviction actiomemmalicious. Compl. ] 45-47. Nevertheless,

Plaintiffs have not pled the third of these elemerfrst, the Plaintiffs have not pled that the

* Plaintiffs have moved to strike Defendsinmotion to dismisspD. 26, alleging that
Defendants failed to include Phaiffs’ motion for a temporary straining order and preliminary
injunction in its state court remh The Court, however, consiegkd Plaintiffs’ renewed motion
for preliminary relief, D. 27. Accordingly, Pldiffs have not been prejudiced by any failure by
Defendants to include Plaintiffs’ motions in théling of the state court record. In addition,
Plaintiffs assert that Defendarfled to properly serve their motion to dismiss. D. 26 at 2.
Defendants have indicated that trseyved Plaintiffs by mail. D. 30 at 2. In any event, Plaintiffs
were given access to the CM/ECF system dy 23, 2013. D. 24. Plaintiffs have since
responded to the motion to dismiss. D. 25. Adiwly, even if Defendants failed to serve
Plaintiffs, Plaintiffs have nobeen prejudiced. Accordinglyhe Court DENIES the motion to
strike, D. 26.
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eviction action has even terminated, never minther favor. As of the date of the complaint
and plaintiffs’ motion for a preliminary injution, the eviction action was ongoing, as evidenced
by Plaintiffs’ request to enjoin it. _Id[] 34-43; D. 27. As for theceivership action, Plaintiffs
appear to plead that an appeathe disposition of the receivership action is currently pending.
Id. 1 21. Accordingly, Plaintiffs cannot demomsé the third element ahalicious prosecution
as to either the eviction action or the receivership action.

In addition, Plaintiffs havenot pled that BANA lackeghrobable cause in commencing
either action. In the context of a civil awt] “probable cause” means “a reasonable belief in the

possibility that the claim may be held valid.” Hubbard v. Beatty & Hyde, B#3 Mass. 258,

261 (1961). With respect to theieion action, Plaintiffs conceda their pleading that Costello
defaulted on her HELOC loan. @pl. 9 28. As to the receiverghaction, Plaintiffs appear to
acknowledge that BANA joined BAA in a receiveslaction to recover a lawful judgment. Id.
1 12. Plaintiffs have, therefore, failed to pldadts plausibly alleging that BANA lacked a
reasonable belief in their respective legal pas#ion either legal proceeding. Plaintiffs’
malicious prosecution claim must therefore be DISMISSED.

F. Plaintiffs Have Not Pled the Elementf Either a Fraudulent or Negligent
Misrepresentation Claim (Counts VII and VIII)

Defendants argue that Plaifgi cannot state claims foitleer fraudulent or negligent
misrepresentation. D. 21 at 11. To pleactlaim for fraudulent misrepresentation under
Massachusetts law, a plaintiff stuplead that “the defendant deaa [1] false representation of
[2] material fact with [3] knowldge of its falsity [4] for the pyose of inducing the plaintiff to

act thereon, and that [5] theapitiff reasonably relied upon thepresentation as true and acted

upon it to his damage.”_Taylor v. Am. Chemistry Counbil6 F.3d 16, 31 (1st Cir. 2009)

(quoting_Russell v. Cooley Dickinson Hosp., Ii&37 Mass. 443, 458 (2002)) (internal quotation
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marks omitted). To assert a claim for negligemsrepresentation in Massachusetts, a plaintiff
must allege that the defendant:

(1) in the course of his buress, (2) supplied false information for the guidance of
others (3) in their business transactio® causing and resulting in pecuniary
loss to those others (5) by their justifiable reliance on the information, and that he
(6) failed to exercise reasonable care or competence in obtaining or
communicating the information.

Braunstein v. McCahes71 F.3d 108, 126 (1st Cir. 2009) (tjng Gossels v. Fleet Nat'l Bank

453 Mass. 366, 902 (2009)) (internal quotationrkmaomitted). Accordingly, both claims
require a showing that Plaintifieelied on Defendants’ represetmbas: as to the negligent
misrepresentation claim, that the Plaintiffstifissoly relied upon the allegedly false information;
and as to the fraudulent misrepmasgion claim, that the Defendanhduced Plaintiffs to act and
Plaintiffs reasonably relied upon the infornoati supplied by Defendants as true to their
detriment.

Evenassumingarguendo that BANA misrepresented its imrate structure to Plaintiffs,
Plaintiffs’ misrepresentation claims have noaysibly alleged that they justifiably relied on
same or did so reasonably to théetriment.  Plaintiffs have identified no action they could
have or would have taken h#étey known BANA’s “true” corpora structure. Similarly, they
have identified no action that they would not h#aleen had they known same. Plaintiffs have,

therefore, failed to plead reliance. Plaintiffsisrepresentation claim teerefore DISMISSED.
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VI. Conclusion

For the above reasons, the Court ALLOVIX@fendants’ motion to dismiss, D. 20,
DENIES Plaintiffs’ motion to stkie, D. 26, and DENIES as mooitakitiffs’ motion to bifurcate,
D. 41°

SoOrdered.

&/ Denise J. Casper
Lhited States District Judge

> Even if the Court did not deny the motionhifurcate as moot, this motion appears to
be based upon Plaintiffs’ confusion of subjecttterajurisdiction and the court’s authority to
enjoin a state court proceeding, which this Caddressed earlier in its ruling on Plaintiffs’
motion for preliminary injunction and their motion teconsider the denial of that motion. D.
36, 40.
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