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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-114276A0

ROBERT CROSSLEY
Plaintiff,

V.
CAROLYN COLVIN,

Acting Commissioer, Social Security Administration,
Defendant.

OPINION AND ORDER
July 24, 2015

O’'TOOLE, D.J.
I. | ntroduction

The plaintiff, Robert Crossleyappeals the denial dfis application for Supplemental
Security Income “SSI') benefitsby the Commissioner of Social Security (“Commissioner”).
Crossley applied for SSI benefits on November 16, 260@8ning he had become disabled on
July 9, 2009. (Administrative Tr. at 11 [hereinafter R Lyossleys application was denied at the
initial level of review on July 23, 2010, and upon reconsideration on October 13, RDLON
November 19, 2010, Cssley fled a written request for heag before an Administrative Law
Judge (“ALJ). (1d.)

The hearing was heldn March 9, 2012 before ALJ Constance Caret. at 2149.)
Crossley was represented by attorvgfliam Gately at the hearing, at which Crossley and a

vocational expert provided oral testimorfid.) On March 30, 2012the ALJ issued a written

! The administrative record has been filed electronically (dkt. no. 11). Inigisarpaper form,
its pages are numbered in the lower dghhd corner of each page. Citations to the record are to
the pages as originally numbered, rather than to numbering supplied by thenedebdcket.
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decisionfinding that, although Crossley could no longer perform his past relevant work, there were
other jobs he could still perfornid. at 1617.) Accordingly, the ALJ determined that a finding of
“not disabled” was appropriated( at 17.)The Appeals Council denied Crosskeyequest for
review on April 12, 2013.1d. at 1-3.)

Before the Court isCrossleys Motion for Judgment reversing the Commissioner
decision (dkt. no. 13) and alternativelye Commissionés Motion for Order Affirming the
Decision (dkt. no. 15)The Court now affirms the Commissioremecision because there is
substantial edence in the administrative record to suppoaiid no error of law was made.

1. Background

Crossley wadifty -oneyears old when he applied for SSI benefits. He has a high school
education Before the alleged onset of disability on July 9, 20@3vorkedas a housepainteid(
at 16) Crossley claims he is disabled from a combinatiorhygertension andmpairments
following surgery to his wrist.Ig. at 13.)

A. Medical History

In July 2009 Crossley suffered a fall that fractured his right widstat 184.) The injury
required realignment surgery in August and hardware removal in Sept@0s (Id. at 181,
209-11. Prior to the fall, he had a history of hypertension and a right arm crusi repuiring
nerve and tendon repaitd(at 184.)

B. TheALJ’s Decision

The ALJs opinion tracked the fivetep sequential evaluation process mandated by 20
C.F.R. 88 404.520(a)and 416.920(a) to determine whetlizossleywas disabled.ld. at 11-17.)

In Crossleys case, the ALJ determined th@atossleywas not disabled at step fivéd.(at17.)



At the first stepthe ALJ determined thaCrossleyhad not engaged in “substeigainful
activity” since November 16, 2009, his application ddte.gt 13)

At the second step, the ALJ must determviether the claimant has a “severe medically
determinable physical or mental impairment” that also meets theaturaguirements. 20 C.F.R.

8 416.920a)(4)ii). The ALJ found thaCrossleyhada severe impairment, “status post right wrist

surgery.” R. at 13 (citing 20 C.F.R. £16.920(c)).She also found that Crossley’s other claimed
impairment, hypertension, was not “sever&d?)(Crossley does not challenge the latter conclusion
in this appeal.

Step threelike step two,considersthe severity bthe alleged impairmen20 C.F.R. 8
416.920(a)(4)ii). The ALJ found thatCrossleys impairmendid not meet or medically equal
listed impairmertand therefore proceeded to assess his Residual Functional Capacity #RFC”)
before reaching step fouR. at13.)

The ALJ found thaCrossleyhad the RFC to perform light work as defined in 20 C.F.R. §
416.967(b)except that

the claimantan occasionally push and/or pull with his right upgdremity, he can never

climb ladders, ramps or scaffolds, lemever crawl, he can occasionalliynb ramps or

stairs and he can occasionally balarstepp kneel, crouch or crawl, he can occasionally
grasp and twist with his right hand and he can perform occasional fine maoiputah

his right hand.

(R. at B-14.)

At step four, the claimaig RFC is compared with past relevant work to determine if the

claimant is able to resume that work. 20 C.F.Rl18.920(a)(4)v). If the claimant is able to

2 See20 C.F.R. Part 404, Subpart P, Appendix 1.

3 A claimants residual functional capacity is determirfégsed on all the relevant medical and
other evidence in [claimdrs] case record, as explained in 20 C.F.R.18.945" 20 C.F.R. 8§
416.92@e).



resume past relevant worke is determined to be not disabldd. If the claimantis unable to
resume past relevant work, the inquiry proceeds to the fifthldtefovocational expert was asked
to evaluateCrossleys past relevant work, age, education, and RFC. (R8dl5.) The expert
indicated thain his present condition, limited to light wodaly, Crossley would be unable to
perform his past work as a housepaintket. at 40.) Consistent with this opinion, the ALJ found
thatCrossleywas unable to perform his past relevant wak. 4t 16.)

At the fifth and final step, the claimaatRFC, age, education, and work experience are
considered to determine ffe is capable of performing other wodurrently available in the
national and regional economy. 20 C.F.R.4.6.920(a¥)(v), 416.960(c) If the claimant can
make an adjustment to other work, and such other work is sufficiently available in dmahatid
regional economy, the appropriate finding is “not disablit.”

The vocational expetestified that a number of jobs in the natioeebnomy existed for
someone withCrossleys age, education, work experience, and RFC. (ROat4) The ALJ
accordingly found that Crossley was capable of making a successful adjustioiéet twork (Id.
at 16.) The ALJ accepted the vocational exgeéestimony thaCrossleywould be able to perform
the representative occupatiasfgjreetef or usher (Id. at16-17.)The ALJ also noted the expert’s
testimony that even if Crossley were more limited than the ALJ had creditiedermininghis
RFC, such that he “were unable to do any lifting with his right upper extremsty;, &e would
still be able to perform work as a greeter or ushg."at 17) Relying on this testimonyhe ALJ

concluded that Crossley was not disablédl) (

4 DOT No. 349.667-014; 71,008wh jobs in the national economgnd 380such jobs in
Massachusett¢R. at 17, 40-41.)

> DOT No. 344.677-014 107,000such jobs in the national economy a2@00such jobs in
Massachusettgld. at 17, 41.)



[11. Standard of Review

When reviewing a denial of SSI benefits, the Court will uphold thé A\ldcision when it

is supported by substantial evidence. Seavey v. Barnhart, 276 F.3d 1, 9 (280 Djir Substantial

evidence exists, and the AkJfindings must be upheld, i reasonable mind, reviewing the
evidence in the record as a whole, could accept it as adequate to support [jedindusion.”

Ortiz v. Sety of Health & Human Servs955 F.2d 765, 769 (1st Cit991) uoting Rodriguez

v. Secy of Health & Human Servs., 647 F.2d 218, 222 (1st T881)). The ALJs conclusion

must be upheld, when supported by substantial evidéewen if the record arguabtpuldjustify

a different conclusioii.Rodriguez Pagan v. Sgcof Health &Human Servs., 819 F.2d 1, 3 (1st

Cir. 1987). Deciding upon issues of credibility is tipgime responsibility of the ALJ.Rodriguez
v. Celebrezze349 F.2d 494, 496 (1st Cit965). The ALJ may rely on the opinions and findings

of multiple physicians tascertain the pertinent medical facts. Eeangelista v. Seég of Health

& Human Servs., 826 F.2d 136, 144 (1st @B87).20 C.F.R. § 416.92Vests the ALJ with the

responsibility to draw the ultimate conclusion as to whether the applicantb¢edisa
IV. Discussion

Although Crossley asserts that he only challenges stefgBnef Supp. Mot. for J. at 4
(dkt. no. 131)), his objections all go to the intermediary determinatiohisRFC.In essence, he
argues that the ALJ final decision was not based on substantial evidence because his RFC was
in fact more limited, since he could do lifting with his right arm or hand. Crossl&pes not
challenge théALJ’s finding that he can do light work in other respects, such tshig ldt arm
and hand, or by standingialking, or sitting Specifically, Crossley complains that the Akedred
in discrediting his testimonynd improperly resolved conflicting medical evidentke also

suggestshat thevocational evidence was insufficient because it was based on an improper RFC.



Finally, heclaims that he should be awarded benefits at least as of April 18, 2013, when he reached
age fifty-five.

A. Plaintiff's Credibility

Crossley claims that the ALJ erred in assessing his credibility, findadnth “statements
concerning the intensitpersistence and limiting effects of those symptoms are not credible to the
extent they arenconsistent with the abovesidualfunctional capacity assessment.” (R. at &)
noted above, assessments of credibility are the “prime responsibility” of thdRAtdiguez, 349
F.2d at 496. “The credibility determination by the ALJ, wheaked the claimant, evaluatbis$
demeanor, and considered how that testimony fit in with the rest of the evidencé)ad emt

deference, especially when supported by specific findingsustaglia v. Seg of Health &

Human Servs.829 F.2d 192, 195 (1st Cit987).Here, the ALJproperly assessedrossley’s
testimonyin the context of higlaily activities, the expert medical opinions, and the rest of his
medical history20 C.F.R. § 416.929(a).

Significantly, even if the ALJ had credited Crossley’s testimony and made a finding of
total inability to use his right arm and haieyr conclusion remaied unchanged. fie lightlevel
jobs relied on by the ALJ at step five typically require little or no use of ghé¢ arm or hand (R.
at 4145). The ALJ’'s examination of the vocational expert was catgafeliciting this fact and
the ALJexplicitly noted inherdecision that “even if the claimant were unable to do any lifting
with his right upper extremity, he would still be able to perform wera greeter and as an usher.”

(Id. at 17).



B. Conflicting Medical Evidence

Crossley suggesthat the ALJ erred in failing to credit the opinion of his treating physician
Dr. Mistikawy that Crossley could lift nothing with his right hand. (Brief Supp. at 5 (citing R. at
235-41).)° He objects to the ALJ's instead giving significant weight todghiaion of Dr. Gopal a
state agency physiciain,finding that Crossley retained the capacity to perform fine manipulations
and noderateoccasionalifting. (SeeR. at 226-33.)

Again, this challenge lacks merit because the jobs of greeter and usher upotine/iAch
relied at step five require no liftind.he ALJ explicitly posed a hypothetical to the vocational
expert that assumed the correctnessDof Mistikawy’s opinion. Theavailability of the
representative jobs remained unchangked a 4344.)’

Even were the ability to lift dispositivéhie ALJ’s evaluation of the medical evidence was
appropriateThe ALJ mayrely on the opinions of neexamining source® determina claimant’s

RFCandneednot to give greater weight to the opinions of treating physickameyo v. Secy of

Health & Human Servs932 F.2d 82, 89 (1st Cir. 1990he ALJ may “@wnplay the weigh

afforded a treating physiciamassessment of the nature and severity of an impairment where

® Crossley relies on the physician’s RFC assessméthbugh the physician name is unclear from
the signature, th&LJ confirmed at the hearing that ittisat of Dr. Mistikawy (R. at 34.)The
RFC assessmedbes nostate as Crosslegssertsthat he can do no fine or close manipulations.
Instead|jt indicates that his manipulative abilities as to the right hand are limited.
" The ALJ’s examination of the vocational expert included the following:
Now, Dr. Mistikawy is telling me, in his opinion, that this individual cannot do any lifting
with the right hand. I'm sorry to add another one, but let’s just do that to cover all the bases
Okay. If this hypothetical person could perform no lifting with the upper extremdayld
that impact on these jobs?
[Vocational expert:] Not on the greeter and the usher; those jobs do not requiféraqy li
(R. at 4344.) In response, Crossley’s attorney attempted to elicit from the exgesbtha use of
the rght hand would be necessary, such as reaching for the floor, getting a cart for a customer, or
filling out reports or logs. The expert answered that these were notiglsgdntluties. Iid. at 44
45.)



it is internally inconsistent dnconsistent with other evidence in the record including treatment

notes and evaluations by examining and nonexamining physiciansda v. Barnhart, 314 F.

Supp. 2d 52, 72 (D. Mass. 200#Jere, the ALJ explainethatshe did not crediDr. Mistikawy's
opinion as to lifting abilitybecause it was not supported dlyjective clinical findings and was
inconsistent withCrossley’s medical recor@R. at 1516.) This was proper weighing of medical
opinions under 20 C.F.R. § 416.927(c).

According to the Administrative Record, Dr. Mistikawy saw Crossleytimes between
May and December 2011. (Rt 24251.) In his office note of May 19, under the category
“M uscuoskeletal,” he noted “No joint aches or pains.” There is no reference in the reotg to
hand issue. His attention seemed more focused on Crossley’s apparentlyezbhinodirtension.
(Id. at25051.) Dr. Migikawy’s note of July 20 indicates that Crossley complained of wrist pain,
a report that Dr. Miskawy confirmed on examination. However, there is no reference to the issue
in the summary “Assessment/Planid.(at 248-49.) On August 18, Dr. Mistikawy noted “much
more weakness on the right hand and fist and numbness to the fintgerat'246.) On this
occasion, the “Assessment/Plan” included notation of “painrgndy anddifficulty moving his
hands and wrists,” and recommended “etvex-counter medication antnflammatory as needed.”
(Id. at 247.) A note for a September 20 visit indicates that Crossley reported “pain ard som
swelling over the left elbow area no injury” that he was apparently treatthgowerthe-counter
medication. Under Musculoskeletdl Dr. Mistikawy noted “Pain over the elbow and some
swelling,” and his examination confirmed “Some tenderness over the elbow j¢&cticol around
the joints consistent with bursitis.” His “Assessment/Plan” included notatiotendihitis and
bursitis” and “antinflammatory as neededT’he note makes no specific reference to Crossley’s

hands particularly his right handld. at 244-45.)A note for a December 21 visit records under



“Chief Complaint/History of Present lliness” that Crossley appedmadféliow-up today doing
okay was seen by orthopedic surgery the swelling over the elbow is much belieatioe did
help and no need for any intervention.” On examination, Dr. Mistikawy noted “Tendemes
the hand scar of previous surgery limited range of motion over the hand.” Theshssd/Plan”
recorded “history of arthritis over the fingers and the hand” and recommendedripdication
as needed.” Under “Medications” the note indis@it@t Crossley was taking aspirin (as well as an
antirhypertension medicine (Id. at 242-43.)In his RFC assessmerdf Crossley,also dated
December 21, Dr. Mistikawy handwrote under “External Limitations” “No liftmith Rt hand;
without further elaboratior{ld. at 236.) Crossley’s argument focuses only on the RFC statement.
It is apparent that the ALJ considered that statement in the light of the medicdl recor

The ALJ found that “medical evidence of record does not support the extent of the
limitations alleged.(ld. a 14.) That was not an unreasonableessment of the medical record
While Dr. Mistikawy’soffice notes reflect that Crossley had pain and functional limitation in his
right hand, they do not necessarily support a findindiraftation to the degree diaed.
Additionally, while the office notes are not inconsistent with Dr. MistikavgdsnmaryRFC
assessment, it would be reasonable to think that read in light of the notes, the atsssgrtiee
very least ambiguous.

C. Vocational Evidence

Crossley does not object to the vocational evidence itself, but rather to the hyptsthe
posed based on an allegedly improper RFC. Crossley alsaragpeuggest he will have multiple
unexcused absences, which according to the vocational expert would mean theoejcre
available. As stated above, th&LJ explicitly questioned the vocational expert about the

availability of jobs if nolifting were possible. Thushe ascertained that thepresentativgobs



would be available even if the RFC werdiasted as Crossley claims. There was no emarto
unexcused absences, Crossley has offered no evidence that his impairment wouldhiequire t
additional limitation and did not assert such a limitation when testifyimgssley’s failure to

object to tle hypotheticalsit the hearing forecloses an attack on them i&®&Torres v. Sec. of

Health & Human Servs870 F.2d 742, 746 (1st Cir. 1989).

D. Fifty-Fifth Birthday

Finally, Crossley argues that because he reached agévdtgn April 18, 2013, at the
very least he should be awarded SSI benefits effective thattdateisunderstandble application
of the Medical Vocational Guidelinealso known as the “Gritlset out a0 C.F.R.Part 404,
Subpart P, Appendix. 2Jnder the Social Security regulatioage is considered a vocational factor
and is assessed in categoriges fifty-five and above are considered “advanced age,” while ages
fifty to fifty -four are “approaching advanced agg0’C.F.R. § 416.963(d), (é)heoperative date

for purposes of determining age is the date of the Commissioner’s decision.JuAtiteie, 589

F. Qupp. 2d 110, 111 (D. Mass. 2008arrett v. Apfe] 40 F. Supp. 2d 31, 38 (D. Mass. 1999)

(otherwise “courts constantly would be remandderisions as individuals aged through the
appellate process

On March 30, 2012the date othe ALJ decision,Crossley was fiftythree.Although the
ALJ appears to havealculated age dhe date of application, when Crossley was {fdhe(R. at
16), that error is harmless because it does not change the age category for pofpbges
regulations.The ALJ was therefore correct in treating Crossley as “approaching advanted age
andrelying on Rule 202.13 of thérid, rather than Rule 202.0#s urged byCrossley See20

C.F.R. Pt. 404, Subpt. P, App. 2, 8 202.00 (Table No. 2).
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V. Conclusion

For the reasonstated hereinthe plaintiff’s Motion for Judgment on the Pleadings (dkt.
no. 13)is DENIED, and theCommissioner'sviotion for an Order Affirming th&€ommissionés
Decision (dkt. no. 16is GRANTED. The Decision is AFFIRMED.

Itis SO ORDERED.

/sl George A. O'Toole, Jr.
United States District Judge

11



