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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

VAUGHN P. SEALES
Petitioner
V. Civil No. 13-11483-TS

MICHAEL THOMPSON

N N N N N N N N N

Respondent. )

N

MEMORANDUM AND ORDER ON PETITION FOR HABEAS CORPUS

June 18, 2015

SOROKIN, J.

Petitioner Vaughn P. Seales, a prisoner at the Massachusetts Corréasitiodion in
Concord, Massachusetts, has filed a pro se petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2254, in which he raises nine challenges to his convictions and sentences. Doc. No. 1.
The respondent has opposed the petition. Doc. No. 17. For the reasons that follow, Seales’s
petition is DENIED, as each of his claims is either meritlesscogniizable, or procedurally
defaulted.

l. BACKGROUND

On February 24, 2010, following a jury trial, Seales was convicted of armedt agtia
intent to murder and eleven other charges arising from a string of donfisptites with the

mother of his chillken! Commonwealth v. Seales, 978 N.E.2d 106, 2012 WL 5430953, at *1

1 The other charges were: two couotkidnapping; two counts of assault and battery by means
of a dangerous weapdABDW”) , specifically, lighter fluid and a mop; three counts of assault
and battery (“A&B”); two counts of assault and battery in violation of a restiaimider
(“ABVROQO"); and two counts of violating a restraining order (“VRO”). Doc. No. 1 at 1.
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(Mass. App. Ct. Nov. 8, 2012) (unpublished memorandum and order). He was sentenced to an
aggregate term of sito-eight yearsincarceratiorwith a concurrent eightear term of
probation followed by five years ofupervised probation. S.A. at 1185.

The charges against Seales related to a series of domestic disputes witla Mariett
Dussourd, the mother of hiwo children. After dating for several years, teeupleand their
daughters moved intan apartmet in Malden, Massachusetts, in December 2007. S.A. at 539-
40, 548. Later that month, according to Dussourd, Seales struck her in the face during an
argument.ld. at 544. This incident formed the basis of oneBAéharge.ld. at 112. Dussourd
did not report the incident at that time, and the two remained togdtheit 545, 547.

In February 2008, the couple argued again. This fnesourd testified, Seales threw a
glass at her; the two hit each otherhnatmop; Seales chased Dussourd and hit her with his
hands; he pushed her against a wall and placed a screwdriver at her neck; hectotiedsenff
while punching her face, arms, and legs; she hit his head against a bedpost; he dauied her
lighter fluid and unsuccessfully attempted to light her on fire; and he threatened to kil hetr.
549-60, 680 After the series gbhysical altercatiomended, Seales took Dussourd’s wallet,
identification, and keys, and stayed home to monitor her movements and activitiesdatais.
Id. at 560. This incident formed the basis of the assault with intent to murder charge, one
kidnapping charge, two ABDW charg&and one A&B chargeld. at 103-04, 108-09, 113.
Dussourd did not seek medical attention or report this incident to ptdicat 562-63. Once

again, the two remained togethéd. at 564.

2The respondent has filed a Supplemental Answer (cited herein as)‘GoAtaining the state
court record in three bound volumeSeeDoc. No. 16.

3 These two charges relateduse of the lighter fluid and the mop. Seales was acquitted of a
third ABDW charge, related to the screwdriv&eeS.A. at 107-09, 1149-50.
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Dussourd described another argument, about a month later, during which Seales again
struck her in the faceld. at 564, 567. This incident formed the basis for arBAfarge.Id. at
114. This time,Dussourd did make a report to police and obtained a restraining order
prohibiting Seales from contacting her or abusing Igkrat 567. In August 2008, Dussourd
initiated contact with Seales, despite the fact thatakiaining order remained in forchl. at
687. Then, at Dussourd’s request, the restraining order was modified in Octob&r p6aait
contactbetween Seales and Dussourd, thatiglontinued to prohibit abused. at 572, 576-77.
Less than two wess later, according to Dussourd, the couple had a loud argument during which
Seales struck Dussourd’s face and lh.at 578-81. This incident formed the basis for one
ABVRO charge and one VRO chargel. at 116-17. This time, neighbors caltbeé police, and
officers came to the Malden apartmeBeeid. at582. Although Dussourdoncealed her
injuries and did not report the incident then, she did ask police to instruct Seales tbhdeave t
apartment and not returnd. at 582-84.Days lateythe couple reconcile@nd Seales returned to
their home.|d. at 586, 589-90, 878-80.

A few days before Thanksgiving 2008, when Seales failed to fulfill his oldigé&di
participate in services provided for the family by the Department of ChildidRamilies
(“DCF"), Dussourd ended the relationshig. at 59192. After a night out with friends on
Thanksgiving eve, Dussourd returned home in the early morning hours of Thanksgivagag and
into an argument with Seales on the pholdeat 59296. Duwssourd testified that, mid
argument, Seales baiato her bedroom, threw her phone against a wall, and beat her so
severely that she blacked out brieflg. at 598. He then instructed her to pack some things, led
her to his car, and drove her to his mother’s apartment in Boktoat 599, 605-06 According

to Dussourd, Seales forced her to leave a message for her mother, who was \Ratsbingd’s



daughters and was expecting her to join them for Thanksgiving dinner, saying shid wats st
with friends. Id. at 612-13. The day after Thanksgiving, when Seales took a shower and left
Dussourd alone in his bedroom, Dussourd took her cell phone anddled.615-16. Dussourd
contacted her sister, who happened to be inrée @ thdime, and arranged to meet héd. at
616-17. Although Seales eventually chased after Dussourd and caught her, Dussoenrdisdsist
a nearby police officer interveneahd Seales ran awald. at 617-19. This incident formed the
basis forone kidnapping charge, one ABVRO charge, and one VRO chatgat 105, 115,

118. Police interviewed Dussourd and photographed her injuries following the indidieatt.
619-20.

At trial, the prosecution offered testimony from Dussourd, her motlesister, a friend
who stayed with her after the March incident, a friend who went out with her on Thanlgsgivi
eve, six police officers and detectives who responded to or investigated the varideistenat
issue, and the DC&aseworker assigned to assist the family. The defense called one additional
police officer and pursued two main theories: first, that Dussourd’s accounts ofitieniac
were largely uncorroborated and were not credible; and second, that the police neestiga
the incidents was inadequate.

In April 2009, Seales was indicted on sixteen offenses based on the foregoingfseries
events.Id. at 103-18. The trial court directed verdicts in his favor as to two of the charges, and
the jury convicted him of twelve charges amjuitted him of two others following tri&lld. at

1148-52. At Seales’s sentencing, the trial court dismissed one count of VRO, finding it

“The trial court directed “not guilty” verdicts on a breaking and enteringgebend a witness
intimidation chage at the close of the prosecution’s case and after closing arguments,
respectively. S.A. at 1014, 1064. The jury acquitted Seales of attempted arson ofreycmelli
one count of ABDW (screwdriver)d. at 1149.
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duplicative of the ABVRO charge for the same date (October 17, 2008), id. at 116-17, 1166, and
placed the other count of VRO on file without imposing a sentence on it, id. at 11&e€6.
Seales2012 WL 5430953, at *1 n.1 & *2 n.9.

Sealediled a timely direct appeal presentiteq issues, the following nine of which he
has essentially repeated herdnmssfederahabeas claims:

1. Whether the evidence at trial was insufficient to support a conviction for assault
with intent to murder, where there was no evidence showing intent to kill or
disproving mitigation;

2. Whether the trial court erred in refusinginstruct the jury that Seales could be
convicted of assault with intent to murder only upon proof that there were no
factors mitigating his behavior, where Dussoadnitted to striking Seales with a
mop and hitting his head against a bed post;

3. Whether he trial court erred in admitting evidence of prior bad acts;
4. Whether the trial court erred in admitting evidenc®o$sourts mental state;

5. Whether the trial aart erred in allowing a DCF caserker to testify that she
instructed Dussourd to remove lodiildren from Seales’s presence, where such
testimony essentially vouched for the prosecution and suggested Seales was
dangerous;

6. Whether the trial court created a substantial risk of a miscarriage of justice by
giving the jurors some, but not all, ofriiastructions in writing;

7. Whether the trial court created a substantial risk of a miscarriage of justice by
reversing the burden of proof in her written jury instructions;

8. Whether the trial court created a substantial risk of a miscarriage of justice by
failing to fully and forcefully instruct the jury regarding the presumption of
innocence; and

9. Whether the Due Process and Double Jeopardy clauses were violated where
Seales was convicted of: (a) both A&B and ABDW arising from the February
2008 incident; and (b) both VRO and ABVRO arising from the October and
November 2008 incidents.



SeeS.A. at 44-46. On November 8, 2012, in an unpublished decision, the Massachusetts

Appeals Cour{*"MAC”) affirmed Seales’s convictions and sentencgee generallpeales

2012 WL 5430953. Seales petitioned the Supreme Judicial Court (“SJC”) for further review,
citing the same nine issues he presented to the MAC and repeats here. S.A. at 283-86. The SJ
denied further review on February 1, 2013. S.A. at 13. Seales did not petition the Supreme
Court forcertiorari nor did he pursue any collateral challenges to his conviction in state court
via a motion for a new trial. Instead, he reiterated his direct appeal creatimely pro se
federal habeas petitidhDoc. No. 1at 516. His petition is fully briefed and ripe for resolution.
. DISCUSSION

As set forthin detail in the sections that follow, Seales is not entitled to federal habeas
relief. Three of his claims are meritless, four present questions of statealaave not
cognizable here, and two are procedurally defaulted.

A. Meritless Claims

1. Legal Sandard
Federal district courts may not grant a writ of habeas corpus unlessith@lyat the state
court’s adjudication of the petitioner’s claims “(1) resulted in a decisiow#sitcontrary to, or
involved an unreasonable application of, clearly established Federal law, rasimtedeby the
Supreme Court of the United States|,] or (2) resulted in a decision that wdohaame

unreasonable determination of the facts in light of the evidence presented inehmGita

5The tenth claim Seales raised on direct appeal, not repeated here, concerned wreidued a r
for resentencingvould be necessary if some, but not all, convictions were reversed. S.A. at 46.
¢ In his memorandum of law, Seales preliminarily suggests all of his claims adisetbaDue
Process clause. Doc. No. 17 at 1. His submissions to the MAC and theabadCwhich were

filed with the assistance of counsetlid notstatea federal constitutional basis for many of
Seales’s claimsSee generallp.A. at 34-94, 240-64, 266-95 hi§ fact raises exhaustion
problems for certain of Seales’s clainees II(C), infra.
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proceeding.” 28 U.S.C. § 2254(d). In other woitate court decisions merit substantial
deference. As the Supreme Court repeatedly has emphasized, such deferdade sefaderal
habeas corpus standard that is “difficult to meet,” with the petitioner ograyheavy burden of

proof. Harrington v. Richter, 562 U.S. 86, 102 (20htordCullen v. Pinholster, 131 S. Ct.

1388, 1398 (2011keeBurt v. Titlow, 134 S. Ct. 10, 15-16 (2013) (emphasizimg“formidable
barrier” faced by federal habeas petitioner where claims already were adjudicstiae icourt,
and limiting reliefto cases of “extreme malfunctidrisy state criminal justice systems)

If a state court’s decision “was reasonable, it cannot be disturbed” on habeas revi

Hardy v. Cross, 132 S. Ct. 490, 495 (2011) (per curisgeParker v. Matthewsl 32 S. Ct.

2148, 2149 (2012) (per curiam) (admonishing federal habeas courts settméguess the
reasonable decisions of state courts” (internal quotation and citation omittelagn applying

this strict standard, federal countsist presume that the state court’s factual findings are correct,
unless the petitioner has rebutted that presumption with clear and convincing evidence

8§ 2254(e)(1)Miller-El v. Cockrell, 537 U.S. 322, 340-41 (2008tcordTeti v. Bender, 507

F.3d 50, 57 (1st Cir. 2007).

A state court ruling is “contrary to” clearly established Supreme Couwegeat “if the
state court applies a rule that contradicts the governing law set forth refSaiourt] cases,”
or “if the state court confronts a set of facts that are matemmligtinguishable from a decision
of [the Supreme] Court and nevertheless arrives at a result different tsppr@icedent.”

Williams v. Taylor 529 U.S. 362, 405-06 (2000). The state court is not required to cite, or even

have an awareness of, goveqiSupreme Court precedents, “so long as neither the reasoning

nor the result of [its] decision contradicts thenkarly v. Packer537 U.S. 3, 8 (2002%f.




Richter, 562 U.S. at 100s(ating“8 2254(d) does not require a state court to give reasons before
its decision can be deemed to have been ‘adjudicated on the merits™ and entitleddoagfer

For a habeas petitioner to prevail under éxiactingstandard, the state court judgment
must contradict clearly established decisions of the Supreme Court, not raeraftidulated by

any federal courtWilliams, 529 U.S. at 404-0%eeKnowles v. Mirzayance, 556 U.S. 111, 122

(2009). In a string of recent decisions summarily reversing grants dsheddef by lower
federal courts, the Supreme Court has “repeatedly emphasized” that “circuit pretmaenot
constitute ‘clearly established Federal law’ for purposes of § 2254(d)(&pe®. Frost, 135 S.

Ct. 429, 431 (2014xee also, e.gLopez v. Smith, 135 S. Ct. 1, 4 (2014) (warning against using

circuit precelent to “refine or sharpen a general principle of Supreme Court jurisprudence into a
specific legal rule that th[e] [Supreme] Court has not announced” (internaliqoaat citation
omitted)).

A state court decision constitutes an “unreasonable apphtatf Supreme Court
precedent if it identifies the correct governing legal rule, but “unreasoapplies it to the facts
of the particular state prisoner’s cas#Villiams, 529 U.S. at 407-08. When making the
“unreasonable application” inquiry, fe@dhabeas courts must determine “whether the state
court’s application of clearly established federal law was objectiveBagonable.”ld. at 409.
An unreasonable application of the correct rule can include the unreasonableaxtétisat
rule to anew context where it should not apply, as well as an unreasonable failure to extend the
rule to a new context where it should applg. at 407. It cannot, however, include a decision
by a state court not “to apply a specific legal rule that has notdogrmely established by [the

Supreme Court]."Knowles 556 U.S. at 122. “The more general the rule, the more leeway



courts have in reaching outcomes in ebgease determinations.Yarborough v. Alvarado, 541

U.S. 652, 664 (2004).
A showing of cleaerror is not sufficient for a habeas petitioner to establish entitlement

to relief. Lockyer v. Andrade, 538 U.S. 63, 76-(2003);accordMcCambridge v. Hall303

F.3d 24, 3637 (1st Cir. 2002) (en banc). Rather, relief is available only where a stiats co

“determination was unreasonabl@ substantially higher threshold.” Schriro v. Landrigan, 550

U.S. 465, 473 (2007gccordBrown v. Ruane, 630 F.3d 62, 67 (1st Cir. 20%#&E als€Cavazos

v. Smith 132 S. Ct. 2, 4 (2011) (per curiam) (emphasizing that a habeas court “may not overturn
a state court decision . . . simply because the federal court disagrees WijtRifitjter, 562 U.S.
at 103 (requiring a petitioner to “show that the state court’s ruling . . . was so lacking i
justification that tlere was an error well understood and comprehended in existing law beyond
any possibility for fairminded disagreement”).
2. Claim1

Seales’dirst claim attacks the sufficiency of evidence supporting his conviction for
assault with intent to murder, a charge which arose from his use of lighter fluid theing
February 2008 incident. He essentially arghese was insufficient proof thhe possessed a
specific intent to caudeussourd’death— one of three elements of the crime under
Massachusetts lawwhereDussourd was not actually burned and the lighter fluid was never
ignited. SeeDoc. No. 17 at 13:6. He characterizes testimotmat he threatened to Kill
Dussourdas evidence of an “empty statement [made] out of frustratitwh.&t 16 (quoting

United States v. JimispAd93 F.3d 1148, 1150 (9th Cir. 2007)).

The MAC considered andjeeted this claim on its meritsAccording to the MAC,

Seales’s sufficiency claim “ignores the potent evidence of words from his owh statihg, in



no uncertain terms and after dousing the victim with lighter fluid and attemptingt®itgH’'m
going to fucking kill you, bitch.” Seales2012 WL 5430953, at *1 (quoting S.A. at 559he
MAC concluded that this statement, as recounted by Dussourd, “was more thaanduéic
permit the jury to conclude that [Seales] possessed the requisite intent tadkill.”

The MAC'’s determination waserther contrary to, nor an unreasonable application of,
clearly established federal lawhursuant to theémited scope ofederal habeas reviewhe Court
“do[es] not ask, as [it] might on direct review of a conviction in federal court, whitthe
evidence was constitutionally sufficient. [It] ask[s], instead, whether déitee aburts’ ruling that

the evidence is constitutionally sufficient was itself ‘unreasonable.” Mlthy. O'Brien, 775

F.3d 1, 8 (1st Cir. 2014) (quoting 28 U.S.C. § 2254(d)(1)). The relevant “clearly established
Federal law, as determined by the Supreme Court of the United States,” § 205#(d)(

purposes of a sufficiency challengeleckson v. Virginia, 443 U.S. 307 (197%8eeWinfield,

775 F.3d at 7. Undelackson, a petitioner prevails on a sufficien&gvidence claim only if he
demonstrates that, “after viewing the evidence in the light most favorablepgmtezution, [no]
rational trier of fact could have found the essemti@ments of the crime beyond a reasonable
doubt.” 443 U.S. at 319)acksorrequires “a federal habeas court faced with a record of
historical facts that supports conflicting inferences [to] presdmeen if it does not
affirmatively appear in the recorethat the trierof fact resolved any such conflicts in favor of
the prosecution, and [to] defer to that resolutiold.’at 9.

The MAC concluded that Dussotsdrial testimony regarding Sealesistions and
statementsluring the February 2008 incident — testimony which the jury apparently credited, a
determination neither the MAC nor this Court is empowered to seguess- was sufficient to

support a finding of specific intent to kill and permit a conviction for assault withtitde
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murder. This Court’'s own review of the record confirms that the MAC’s decisioawas
reasonable one, and was fully consistent with the sufficiency principlesiae¢d inJackson
Even if one might infer that Seales’s announcement of his intention to kill Dussasntherely
an “empty statement” borne out of momentary anger or frustration, the fseiglahly support
the inference suggested by the MAC and apparently drawn by thetjuay Seales possessed a
specific intent to killDussourd. This Court is obligated to “defer to that resolutidah.”
Accordingly, Seales is not entitled to habeas relief on his first claim.

Briefly in his petition, as well as in his direct appeal to the MAC, Seales algestad
the evidence was insufficient to establish interkill becauséussourd admitted she fought
back during the course of the incident — at one point striking Seales with a mop whergkd char
at her, and later hitting his head against a bedpost when he tore off her clothea gagsagal
struggle on their bed. Doc. No. 1 at 5; S.A. at 73-74. This evidence, according to Seales,
triggered a burden on the prosecution to demonstrate that Seales’s use of thitdidttiel not
occur during “sudden combat or [following] reasonable provocation.” S.A. aeéS3gales
2012 WL 5430953, at *1.

Insofar as his sufficiency claim is concerned, Seales’s failure to cite amnlévis point
or to even include this theory in his memorandum of law suggests he may have abandoned or
waived the theory hereSeeDoc. No. 17 at 14-16. In any event, no precedent of the Supreme
Court has defined or endorsed the burden-shitaigeme applied under Massachusetts law
where mitigation is raised by a defendant accused of assault with intentdermiftoreover,
the only reasonable view of the evidence at trial, considered in the light mosbfauvorthe
prosecution, is not that Dussourd’s own violent behavior provoked Seales and mitigated his

behavior, as Seales claims. Rather, the MAC reasonahbjuded ay rational trier of fact
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would have found that althou@eales’s barrage of attacks@uassourd caused her attempt to
defend herselfSeales’s expressed intent to Blissourd “did not arise from the frailty of human
nature in the face of reasonable provocation or sudden combat.” Seales, 2012 WL 5430953, at
*1. In other words, Seales’s alternate theory in support of his sufficienay-€ka the extent it
is properly before the Courtis-also meritless.
3. Claim8

Seales allegehe trial court’s final barge to the jury providedadequate guidance
regarding the presumption of innoceric®oc. No. 1 at 15. The relevant portions of the trial
court’s instruction stated:

Mr. Sealesas any defendant in any criminal case, is presumed to be innocent.
And that legal presumption of innocence isn’'t some id[le] théwlyyou can

think about for a minute and then easily cast aside. No defendant is to be found
guilty on suspicion, conjecture, but only upon evidence put before you in the
courtroom. So the fact that a defendant may have been arrested or indicted is not
to be regarded by you as a circumstance tending to incriminate him. . . .

You will always bear in mind that the law neweposes upon a defendant in a
criminal case the burden or the duty of calling any witness or producing any
evidence. Now I’'m sure you’ve noticed that the defendant did not testify in this
case. He has no obligation to testify. And you can’t holdairesg him in any

way because he has chosen not to speak. It would be a violation of your oaths as
jurors to even mention it in the jury room because the question for you to decide
is whether the Commonwealth has proven each of the elements of offenses
chaged beyond a reasonable doubt, and a defendant is never required to prove to
you that he is innocent. . . .

The defendant is presumed to be innocent. He need not prove that he is innocent.
The burden of proof is upon the Commonwealth and the Commahweast

prove beyond a reasonable doubt that the defendant is guilty of the charges made
against him. A verdict of guilty cannot be based upon [mere] probability,
presumption, speculation or suspicion.

7Seales’s direct appeal counsel dissociated himself from this claim purs@aorhtoonwealth

v. Moffett, 418 N.E.2d 585 (Mass. 1981), but included it in his briefs to the MAC and the SJC on
Seales’s behalf, S.A. at 35, 295-96. Seales offered no additional briefing in eitherdonduiis

brief here echoes the cursory arguments raised by counsel incgtete@oc. No. 17 at 22-23.
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S.A. at 1130-31.

Seales cite€offin v. United States, 156 U.S. 432, 453 (1895), and suggests it requires a

more “forceful” instruction characterizing the presumption of innocence asl&pge in favor

of the accused introduced by the law on his behalf.”” Doc. No. 17 at 23 (q@uffig, 156

U.S. at 460). The respondent argues that this claim is procedurally defaulted, noting no such
objection was raised at trial and construing the MAC'’s decision as subjdutiraygim to only
limited review for “a substantial likelihood of miscarriage of justicedcDNo. 21 at 45-49.
Although the respondent is correct that such limited review would result in a finfding o
procedural default for federal habeas purpasesg 11(C), infra, the MAC did not explicitly

invoke “miscarriage of justice” review in its brief discussion of this isseeSeales2012 WL
5430953, at *2 n.8. As such, giving Seales the benefit of the doubt, the Court will ctimsider
claimonits merits.

In its brief discussion of the claim, the MAC found “no error in the [trial court’s]
instruction on the presumption of innocenadg’scribing the instruction as “clear and correct.”
Seales2012 WL 5430953, at *2 n.8. This conclusion was not contrary to, norraasamable
application of, aarly established federal law.

Neither federal law, as articulated by the Supreme Court, nor Massachuettavst
requires a trial judge to include specific language when instructing a criomyabout the
presumption of innocence. In fact, the Supreme Court has helltiitcourt’s “failure to give
a requested instruction on the presumption of innocence does not in and of itself violate the

Constitution.” Kentucky v. Whorton, 441 U.S. 786, 789 (1988gCommonwealth v.

Petetabella944 N.E.2d 582, 589-90 (Mass. 2011) (focusing on whether overall jury charge

contained “all elements required when instructing on the presumption of innocencdai.e., t
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guilt may not be inferred from the fadtthe indictment, that the verdict must be based on
evidence rather than conjecture or speculaaon that the Commonwealth bears the burden of
proof beyond a reasonable doubt). The Supreme Court has found error of constitutional
dimensions where trial courts refused to instruct juries about the presumption of innocence only
where such refusal implicated due process principles undpatteularcircumstances

presented See, e.g.Taylor v. Kentucky, 436 U.S. 478, (1978) (requiring the instruction where

the charge given by the trial court was “rather Spartaitti a “truncated discussion of
reasonable doubt”; and the prosecutor relied on “facts’ not in evidence,” and invaesltiur
infer guilt based on the indictment itself).

Sales however, has cited no case in which the Supreme Gasinnandated the use of
precise language in such an instructmd found insufficient an explanation such as the one
provided by the trial court here, and the Court is aware of no such prec&étlentharge at issue
twice referened the presumption of innocence, specified that it was not a principle the jury
should quickly pass over, linked it to the need to rely on evidence rather than speculation or
conjecture, admonished jurors not to find guilt based on the fact of the indictment or the
defendant’s decision not to testify, and explained the burden of proof on the Commonwealth.
S.A. at 1030-31. The MAC reasonably concluded that such an instruction was “clear and
correct,” a finding which is whollgonsistent with federal lawAccordingly, Seales is not
entitled to habeas relief dhis claim.

4. Claim9

Seales alleges here, as he did in his direct appeal, thabtieetion against multiple

punishments for the same offense contained in the Double Jeopardy Clause of the Fifth

Amendment to the United Statesr@titution wawiolated where: (a) he was convicted of two
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counts of ABDW and one count of A&B arising from the February 2008 incident; and (b) he was
convicted of both ABVRO and VRO arising from the October and November 2008 incidents.
Doc. No. 1 at 16. With respect to the former set of charges, Seales argues ¢bearriaid not
advise the jury that the [A&B] must be premised on an act distinct from the attacksewmioph
and lighter fluid [which resulted in ABDW charges].” Doc. No. 17 at 24.

The MACrejected this claim as to the ABDW and A&B charges after finding that
“[e]ach indictment involved separate acts and the [trial court] instructed oecdhieements for
such[,] as well as the requirement of speaifi@animity.” Seales2012 WL 5430953, at *2. As
to the November 2008 VRO charges, the MAC noted the lesser charge had been placed on file,
but also adopted the Commonwealth’s view that the ABVRO and VRO chargesramse f
separate conduct during the caucs the same incideftld. at *2 n.9.

The MAC'’s resolution of Seales’s Double Jeopardy claim, insofar as it redattes
ABDW and A&B charges, was neither contrary to, nor an unreasonable applicatitaady; c
established federal lawThe trial reord establishes that the February 2008 incident was
comprised of a series of acts by Seales, various of which could have sustained thibak§d
separate and apart from the assaults with the mop and the lighter fluid. For exditmgpleh
Seales was gaitted of the ABDW charge arising from the use of a screwdriver, the jury could
have creditedussourcs testimony about Seales placing a screwdriver to her, ek at 554,
and found that such conduct supported an A&B charge. Similarly, the jury could have based its
verdict as to thé&&B charge on testimony that Sealbsew a glass ddussourdtore off her

clothes, or struck her using his hands, all of which Dussourd described when asked about the

80n his direct appeal, Seales did not specifically press a challenge to the ABUR®@n
charges arising from the October 2008 incident, presumably because his counstboddieat
the VRO charge related to that incideatilfbeen dismissed by the trial coug.A. at 1166.
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February 2008 incidentd. at 549-60, 680The MAC reasonably concluded that the jury could
have viewed this lengthy incident as a series of distinct and separate assaalts instances

(according tdDussourdl separated by brief periods of calmingf. Blockburger v. United States,

284 U.S. 299, 302-03 (1932) (upholding two convictions for drug sales in close succession
involving the same seller and the same buyer, where one sale was consummatdtidetber
was solicited).

The A&B indictmentdoes nospecifythe conduct from which it arose, mereling the
February 2008 date and charging Seales with “assault[ing] and beat[ing]” theaswnpl S.A.
at 113. As the MAC recognized, though, the trial court instructed the jurors on the requireme
that they reach unanimous agreement “on the thafozylpability” where any particular
indictment might rely on “different theories of culpability.” S.A. at 11§68k alss.A. at 1108-
09 (instructing as to another A&B charge that the jurors had to unanimously agrae dissault
happened andiso agre as tavhich specific act or touching constituted the assault). Under
these circumstances, and applying the deferential standard of reviewdexflarbabeas court
where the state court has passed on the merits of a claim, there is no basig/iestiashed
federal law for seconduessing the MAC'’s disposition of Seales’s Double Jeopdaiiy c

Insofar as the VRO convictions are concerned, there is no federal habsdistjan over
any claims related to those charges. The trial court dismissed one VRO chapipcaddhe
other “on file” without entering any sentence thereon, pursuanM@asaachusettstatecourt
practice. As neither VRO charge resulted in a “judgment of a State countaptite which
Seales is “in custody,” habeas relehot available foclaims arising from those charge28
U.S.C. § 2254(ajgee als@ 2241(c)(3) (permitting habeas relief for individuals “in custody” in

violation of federal law); Doc. No. 21 at 59 n.17 (citing cases in which other sessiorss of thi
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Court have rejected habeas claims arising from Massachusetts charges pladetatiarf
guilty verdicts entered).
Accordingly, Seales’®ouble Jeopardglaim is meritless.

B. Non-Cognizable Claims

1. Legal Sandard
Habeas review “is limited to deciding whether a conviction violated the iGdrust,

laws, or treaties of the United Stateg&Stelle v. McGuire502 U.S. 62, 67-68 (19919ccord28

U.S.C. § 2254(a). It “is not an ordinary ercmrecting writ” or a mere extension of a
petitioner’s direct appeals; it “exists to rescue those in custody fremaitbre to apply federal

rights, correctly or at all.’ Nadworny v. Fair, 872 F.2d 1093, 1096 (1st Cir. 1989). Thus,

“[f] ederal courts sitting in habeas must accept state court rulings on statsukesv’'iRodriguez

V. Spencer, 412 F.3d 29, 37 (1st Cir. 20@88gSwarthout v. Cooke, 562 U.S. 216, 219 (2011)

(emphasizing that “federal habeas relief is [not] available for an errcateflaiv”’);see also

Katerv. Maloney, 459 F.3d 56, 61 (1st Cir. 2006) (“Errors based on violations of state law are
not within the reach of federal habeas petitions unless there is a fedesti#iutional claim
raised.”).

Erroneous state court evidentiary rulings may form a lhasfederal habeas relief only

in very narrow circumstances. Seéeningford v. Rhode Islan®40 F.3d 478, 484 (1st Cir.

2011) (involving evidence admitted pursuanstate prior bad actsile). “[T]o trigger such
relief, the state court’s applicatiah state law must be ‘so arbitrary or capricious as to constitute

an independent due process . . . violationd” (quotingLewis v. Jeffers497 U.S. 764, 780

(1990)) accordBrown v. Roden, No. 12-12000-RGS, 2014 WL 584261, at *10 (D. Mass. Feb.

11, 2014) (concerning state court refusal to giugyainstructionona point of state law)As
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the First Circuit has emphasized, it “will be [a] very rare [case]”’ in whichdl@ sourts
evaluative judgment [about an evidentiary matter] was such an unreasonaluatiaopdf
clearly established federal constitutional standards as to result in a furiddynenfair trial.”
Kater, 459 F.3d at 64As the petitioner, Seales bears theden of establishing that his is one of
those “very rare” cases. SHdand v. Hall, 280 F.3d 6, 10 (1st Cir. 2002).

Further, it is incumbent upon the habeas petitioner to franwdams “in terms of
violations of federal law,” both in his federal petition and when exhausting tinesdlaistate
court. Cf. Kater, 459 F.3cat 6162 (addressing federal questions arising from state law rulings
regarding bad acts evidence and juror voir dinere the questions were presented in federal
constitutional termshroughout the relevant state and federal proceedings).

2. Claims2, 3,4,and 5

Notwithstanding his summary invocation of the Due Process Clause in the introdaction t
his brief,seeDoc. No. 17 at 1, founf Seales’s claims aigrounded in state lawl'hose claims-
challenging the trial court’s refusal to instruct the jury on a $tatequestion of mitigating
factorsrelated to assault with intent to murder, the admission of prior bad acts evidence and
testimony about the complainant’s mental statgeu state evidentiary law, and the admission of
testimony by a DCEasevorker about her agency’s concerns regarding Sealese-addressed
in terms of state law in Seales’s briefs on clisppeal SeeDoc. No. 1 at 7, 8, 10, 12; S.A. at
74-85, 285-86, 2882 (citing only state law). To the extent Seales’s brief to this Court attempts
to presenthese as federal claims by generally invoking the federal constitution and
incorporating citations to a handful of federal decisions, most of wiechnot referenced in
state court, such federal claims were not fairly presented and exhausted on pgeaktreg

would they survive the requisite procedural default analysis discussed [&de@.1I(C), infra.
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The MAC considered antkejected each of these four claimderms of state lawAfter
concluding that no reasonable juror could have viewed Seales’s use of the ligthtghé basis
for the assaulwith-intentto-murder charge) as having been reasonably provoked by Du'ssourd
conduct, the MAGQIetermined the trial evidencid not support a finding of mitigation under
state law and, thus, that no such instruction was reqtii@eeSeales2012 WL 5430953, at *1
& n.3 (also noting a “sufficient cooling-off period [had] occurred” and underntieades’s
mitigation theory, citing SJC preceden8eales’s claim regarding a jury instruction on
mitigation is premised on@nstruct of state V&a— statecourt decisions interpreting the elents
of state criminal statutesyaluating whether and howrtain types of evidence impact those
elementsanddiscussinghe manner in which the Commonwealth must prove them. Moreover,
Sealedhas not established, nor does the record suggest, that the failure to give the requested
instruction constituted “an error that so infected the proceedings that tretriéino longer be
said to be fundamentally fair.Brown, 2014 WL 584261, at *10. As sudhg claimis not
cognizable on federal habeas review.

As to the admission of prior bad acts evidetfate MAC concluded:

The evidence of the physically abusive nature of [Seales’s] relationshipheith t

victim, including that he hit, punched, and kicked her, and his efforts to isolate the

victim from family and friends, was properly admitted. Such evidence was
probative of the hostile nature of the relationship, [Seales’s] intent to commit

°®The instruction at issue addresses the elements of assault with intentihol&rlthe relevant
Massachusetts criminal statute, and explains that “[i]f there is evidenuéigdtion” (i.e.,
evidence that the assault was unlawful, but that the intent to kill arose from rfiquaskaon
induced by reasonable provocation, sudden combat or excessive force in self-defemse”), the
state law requires the Commonwealth to “prove beyond a reasonable dotié Szcific

intent to kill was not the product of those mitigating circumstances.” S.A. at 146-47.

1©The evidence in question was witness testimony, primarily from Dussanuldstatements by
the prosecutor regarding the history of the relationshipdmnvéeales afdussourd Seales
specifically cites references to has controlling and prone to using violence when he was upset,
characterizations of the relationship as abusive, and testimony that SealesDussedrds
contact with family and frieshs. SeeDoc. No. 17 at 8-11.
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several of the crimes, including the abuse prevention order violation, and also as
evidence that explained the victim’s behavior.

Id. at *1. Similarly, theMAC ruled that “evidence of [the complainant’s] feelings surrounding
[Seales’s] acts charged in the indictment was properly admitted” where herdsiaind was a
material issue at trial** 1d. at *1 n.4. Thesedeterminatios werebased on prior decisions by
the SJC and Masachusetts evidentiary rules. 8keSeales’s citatiomto First Circuit decisions
reviewing on direct appeal introduction of evidence pursuant to ther&®ules of Evidence do
not supplyhis clains with federal constitutional dimensionSeeDoc. No. 17 at 18; S.A. at
76.12 Because Seales attacks a state court’s judgnagpiyingstate evidentiary ruge and
becausehe record demonstrates those judgmesie “well within the universe of plausible
evidentiary rulings,’heitherthe priorbadacts clairmor the challenge to evidence of Dusséaird
mental state mestfederal habeas reviewConingford 640 F.3d at 484-85.

Seales’s characterization of the DCF gasd&er’s testimony as “[o]pinion testimony
concerning [his] guilt [which] constitutes impermissible vouching,” Doc. No. 17 atk&yise

fails to support a cognizable federal clditnThe MACwas satisfied that the testimony in

1 The stateof-mind evidence consisted of testimony by various withesses describingutidiss
demeanor and her emotional reactions to Seales’s act@m®boc. No. 17 at 11-13
(summarizing such testimony, including statementslasourdelt “awful,” “upset,” “sad,”

and “like a caged animal,” seemed “frightened,” and was “in complete derfalth evidence
was introduced to explain, among other things, Dussourd’s reluctance to report the abuse to
police and those cloge her.

2Seales’s attempt to elevate his evidentiary challenges to federal habeas claipedigWeh

less by his citations to decisions by the Supreme Court and the D.C. Circuit ngvaawdirect
appeal challenges to stateémind evidence in murdexasesseeDoc. No. 17 at 18-1%yhere
federal evidentiary rules were at issue in those cases, the standards ofwsrergavet akin to the
limited review permittedn the habeas context, and neither case was cited in any of Seales’s
statecourt filings

3 The relevant testimony established that just beburesourdended her relationship with Seales
in November 2008, the DCF caseworker had infortmedthat DCF would be concerned for the
safety of her children and would consider taking custody of hedrehil if she “remained in a
relationship in which anything warranted a police response to her h@ealés2012 WL
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guestion contained “neither an opinion of the defendant’s guilt nor did it refer to the defendant
chargedconduct,” but rather was an attempt “to rehabilitate the victim’s testimony [attark
crossexamination] regarding the break and the circumstances in which it occurre8€eales

2012 WL 5430953, at *2. Under the circumstances, the MAC found no édroOnce again,
nothing in Seales’s submissions or the record before the Court even remotelstsdgat the
“state court’s evaluative judgment” regarding the relevance and admigsbiihe DCF
caseworker’s statemeritwas such an unreasonablgécation of clearly established federal
constitutional standards as to result in a fundamentally unfair tkatér, 459 F.3d at 64.
Accordingly, this challenge cannot form the basis for federal habeas relief.

C. Procedurally Defaulted Claims

1. Legal Sandard
A state prisoner is not entitled to habeas relief in federal court unless fustas

exhausted his available remedies in state court. 28 U.S.C. 8§ 2ZsHO)Sullivan v. Boerkel,

526 U.S. 838, 839 (1999ele v.Fitchburg Dist. Court, 850 F.2d 817, 819 (1st Cir. 1988).

exhaust a claim, a petitioner must “fairly present” it to the state courts, “thalesting [the

state courts] to the federal nature of the claiddldwin v. Reese, 541 U.S. 27, 29 (20GEe

O’Sullivan, 526 U.S. at 848; Comgfiord, 640 F.3d at 48Zasellav. Clemons, 207 F.3d 18, 20

(1st Cir.2000)(requiring petitioners to raise federal claims “recognizably” in state,aoaking
it “probable that a reasonable jurist would have beateal¢o the existence of the federal
qguestion” (internal quotations omitted)railure to exhaust federal claims in state court results in

procedural default of those claims for habeas purposes if “the court to which tlemeewould

5430953, at *2seeDoc. No. 17 at 5-6. Tiktestimony was followed by a limiting instruction
admonishing jurors not to consider it evidenc&eéles’s character or that Seales was a threat to
his children. Seales2012 WL 5430953, at *2 n.6.
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be required to present his claims in order to meet the exhaustion requirement would nbev find t

claims procedurally barred.Coleman v. Thompson, 501 U.S. 722, 735 n.1 (1991).

Even where a petitioner has fairly presented his federal claims in state cocetjyral
default occursvhen the state court refuses to address such claims on the merits because of “a
statelaw ground that ‘is independent of the federal question and adequate to support the
judgment.” Cone v. Bell, 556 U.S. 449, 465 (2009) (quo@udeman 501 U.S. at 729xccord

Janosky v. St. Amand, 594 F.3d 39, 44 (1st Cir. 20g8Martinez v. Ryan132 S. Ct. 1309,

1316 (2012) (“[A] federal court will not review the merits of claims, including d¢tutgtnal
claims, that a state court declined to hear because the prisoner failed to abstatey
procedural rule.”). The purpose of the procedural default rule is to prevent hatigasepe
from avoiding the exhaustion doctrine by defaulting their claims in state coaleman 501
U.S. at 732seeMatrtinez 132 S. Ct. at 1316 (noting such rules are “designed to ensure that
statecourt judgments are accorded the finality and respect necessary to preserve@tite afte
legal proceedings within our system of federalism”).
Massachusetts launposes'a routinely enforced, consistently applied contemporaneous

objection rule.” Burks v. Dubois, 55 F.3d 712, 716 (1st Cir. 1988Commonwealth v.

Lavoie, 981 N.E.2d 192, 197 n.8 (Mass. 20Mass R. Crim. P. 22.The rule is'firmly
established and agistently followed, Martinez 132 S. Ct. at 1316, artkde First Circuit
repeatedly has held thatibnstituts “an independent and adequate state procedural grabad”
bars federal habeas reviewanosky, 594 F.3d at 44. Although Massachusetts appethurts
sometimes review claims for “miscarriage of justice” despite a failure to coatangously
object, that sort of discretionary and limited review “does not in itself indicateité court has

determined to waive” the contemporaneous objection rule and consider the undeaiymgrcl
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its merits. Tart v. Massachusett949 F.2d 490, 496 (1st Cir. 199arcordJanosky, 594 F.3d at

44;Burks, 55 F.3d at 726 n.2ZFederal courts will infer waiver of such a state procedural rule
only if the statecourt makes it “reasonably clear that its reasons for affirming a canviest
upon its view of federal law,” rather than the relevant state procedural reqoireBoucette v.
Vose 842 F.2d 538, 540 (1st Cir. 1988).

A petitioner may obtain reviewf defaulted claims only if he can “demonstrate cause for
the default and actual prejudice as a result of the alleged violation of federat @ewmonstrate
that failure to consider the[] claims will result in a fundamental miscarriagetmfgris

Coleman 501 U.S. at 75(ccordMartinez 132 S. Ct. at 131@anosky, 594 F.3d at 44. To

demonstrate cause sufficient to excuse default, a petitioner must prove “geotwelbactor
external to the defense impeded counsel’s [or petitioner’s] efforts to contplyheiState’s

procedural rule.”Murray v. Carrier477 U.S. 478, 488 (18 accordColeman 501 U.S. at

753. “[l]neffective assistance of counsel, so severe that it violates theAsrahdment, may
constitute cause to excuse a procedural default,” but only if “the petitioner tedhliiss
ineffective assistance claim in state coutddnosky, 594 F.3d at 44 (citiMurray, 477 U.S. at
488-89).

To establish “actual prejudice,” a petitioner must demonstrate that the allegesd er
“worked to his actual and substantial disadvantage, infecting his entireithamor of

constitutional dimensions.United States v. Frady56 U.S. 152, 168 (1982accordOrtiz v.

Dubois, 19 F.3d 708, 714 (1st Cir. 199A4yila v. Clarke, 938 F. Supp. 2d 151, (1 Mass.

2013).
If a petitioner seks to establish a “fundamental miscarriage of justice” as an alternative

to showing cause and prejudice, he mustalestrate “actual innocence.” S8ehlup v. Delo,
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513 U.S. 298, 324 (1995); Janosky, 594 F.3d at 46. This requires more than a summary assertion
of innocence; the petitioner must present “nevalaé evidence” of his innocenc&chlup, 513
U.S. at 324. Moreover, he must demonstrate that the new evidence would make it more likely
than not that “no reasonable juror would find him guilty beyond a reasonable doubt.” House v.
Bell, 547 U.S. 518, 538 (200&eeSchlup, 513 U.S. at 316 (concluding that eaénoncededly
meritorious constitutional violation” is not sufficient to establish a miscarriage tafgend
excuse procedural default absent new and compelling evidence of innocence).
2. Claims6 and 7

Seales’s two remaining claims arise from thal wourt’s jury instructions. One
challenges the trial court’s decision to provide a copy of a portion (but not diB ofdtructions
to the jury in writing* the other relates to an error in the written portion of the instructions that
Seales claimsnpermissibly shifted the burden of proof to hitnDoc. No. 1 at 13-14Seales,
however, raised neither of these issues before the trial court, thus faiprgserve the claims
for full appellate review as required under Massachusetts Bawks, 55 F.3d at 716e8S.A. at
166-77 (written portion of jury instructions); id. at 1060, 1105-07, 1110-11, 1125 (in-court

discussion of written portion of charge, objections raised to overall charga) 86189

4 Without objection from either party, the trial court provided the jury with a writb@y of the
elements of each criminal offense at issue daraits deliberation.SeeS.A. at 166-77, 1060,

1125.

15Within the written instruction setting forth the elements of assault with intent to mtivder
following error appeared: “Therefore, if after considering all the evidgoeeetermine the
Commonwealth has proven beyond a reasonable doubt each of the elements | have jdst define
that is, that the defelant assaulted Marietta Dussouartt that the defendant possessed the
specific or actual intent to kill the person assaulted while armed with @arsgiveapon, then

you shall find the defendant guilty of assault with intent to murder. ddfemdant has not

proven each of those three elements beyond a reasonable doubt, the defendant is not guilty and
you must so state.” S.A. at 168 (emphasis added). This error apparently went drinotiee
parties at trial, as no objection was made nor any correction suggested.
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(implicitly admitting waiver in Seales’s MACrief by invoking “substantial likelihood of a
miscarriage of justice” standard of review)

The MAC acknowledged Seales’s waiver of these issues based on his failure iy comp
with the state contemporaneous objection rule, reviethiaglaims only for misarriage of
justice. Seales2012 WL 5430953, at *2In finding no “risk that justice miscarried,” the MAC
noted: the trial court admonished the jury that if her oral and written charga®diifi any
respect, her oral charge controlled; the SJC had approved of “any reasonable procethick b
all or portions of a judge’s charge agreed to by the parties are made availabteng to a
jury”; and the burden of proof was correctly and repeatedly described iralteharge'® Id.
(internal quotationand citations omitted).

Seales’s failure to object to these aspects of the trial court’s written junyctstis at
the time they were given renders his federal claims procedurally defauétedar®sky, 594
F.3d at 44. The fact that the MAC reviewd claims for miscarriage of justice does not excuse
Seales’s waiver nor salvage the claims for purposes of federal habeas devi®Nwothing in the
MAC'’s decision supports an inference that it disposed of the relevant claims bassdvaw"
of federal law,” rather than the obviously applicable state procedural requiremeerthe
contemporaneous objection rul&§eeDoucette 842 F.2d at 540. Therefore, unless Seales can
show cause and prejudice for his default or demonstrate actual inndeemcept entitled to

federal habeas review of the claims. Seblup, 513 U.Sat 324 Coleman 501 U.S. at 750.

16|n fact, the Court’s review of the record reveals that the burden of proof was lgestated in
some fashion at least three dozen times during the final oral charge, andd&mea more in
response to a question from the jury during its deliberatiSeeS.A. at 1086-104, 1107-09,
1124-37, 1146-47. Additionally, the Court notes that the error in the written charge does not
exactly shift the burden of proof to the defendant by requiring him to prove his innocehee; ra
it (wrongly) states that if the defenddaitls to offer proof of the required elements, he must be
acquitted. SeeS.A. at 168.
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Nowhere in Seales’s submissions to this Court does he even acknowleddauiisofle
these claims, let alone cite an “objective factoeexl to the defense” which caused him to
waive the claims under state laMurray, 477 U.S. at 488. He does not allege his trial counsel
was ineffective in this or any other regard, nor has he exhausted any ststtirezfess claims
in state court. Similarly, he has not shown, and the record does not support a finding, that the
alleged errors related to the written portion of the jury instructions “irgf@ktfis entire trial with
error of constittional dimengns.” Frady, 456 U.S. at 168. Finallyseales has neither asserted
he is actually innocent of the charges in this case nor presented “new reliable esvad dne
innocence._Schlup, 513 U.S. at 324. Under these circumstances, there is no basis for excusing
his procedural default, and hisfdulted claims are not eligible fagview by this Court.

[I. CONCLUSION

Because each of his clairfals eitheron its meris, because it arises from matters of

state lawpr due to insurmountable procedural defaSkales’s habegetition is DENIED?Y’

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge

17 As “reasonable jurists” could not “debate whether . . . the petition should have been resolved in
a different manner,” Slack v. McDanié&29 U.S. 473, 484 (2000), no certificateappealability

shall issue. Seales has cited no clearly established federal law, as enunciage8upréme

Court, which the state courts considering his direct appeal either contitaaresyeplied

unreasonably. Moreover, a majority of his federal claims are doomed by his faiexieaust

them on direct review as anything other than pure-taatehallenges, or by his failure to

comply with state procedural requirements which are routinely enforcedasdtently

applied. For these reasons, which are more fully set forth above, Seales istledt terdi

certificate of apealability.
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