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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MATHEW J. HILL,

Plaintiff,
Civil Action No. 13-11497-DJC
V.

N N N N N

CAROLYN COLVIN, Acting Commissioner, )
Social Security Administration,

N~

Defendant.

)

MEMORANDUM AND ORDER

CASPER, J. January 9, 2015
l. Introduction

Plaintiff Mathew J. Hill (“Hill") filed claims for Social Security Disability Insurance
(“SSDI”) and supplemental securitycome (“SSI”). R. 34, 162-67.Pursuant to the procedures
set forth in the Social Security Act, 42 U.S83.405(g), 1383(c)(3), Hilhow brings this action
for judicial review of the finadecision of Carolyn Colvin, Atng Commissioner of the Social
Security Administration (“the Commissioner”), issued by an Administrative Law Judge (“ALJ")
on February 23, 2012, denying his clail. 1; R. 31-53. Beforthe Court are Hill's motion for
judgment on the pleadings to reverse and reimimr an award of benefits, D. 14, and the
Commissioner’'s motion to affirrthe ALJ’s decision, D. 22. Fdhe reasons explained below,
the Court DENIES Hill's motion andLLOWS the Commissioner’s motion.

Il. Factual Background

! Citations to the administrativecord in this case, filed at D. 11, are referenced as “R.”
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Hill stopped working full time when he was $8ars old. R. 47. He previously worked
as a tax analyst, a shipping aedeiving clerk for two retail stes and a pizza cook and delivery
person. R. 58-60, 68, 205-09. Hiled applications for SSDand SSI, alleging he was unable
to work as of March 20, 2008 due to anxiety, pattacks, agoraphobia and depression. R. 34,
36, 162-67. At the hearing, Hill's attorney amended the onset date of Hill's condition to January
31, 2009. R. 34, 59.
lll.  Procedural Background

Hill filed applications for SSDI and SSI on February 23, 2b1B. 34, 162-67. The
Social Security Administratiof'SSA”) initially denied Hill’'s claims on June 10, 2010, R. 97-
102, and again upon reconsideration on Decer@p2010, R. 104-09. Hill requested a hearing
before an ALJ, R. 110-12, which was held on February 2, 2012. R. 55-75. In a written decision
dated February 23, 2012, the ALJ determined W#k not disabled within the definition of the
Social Security Act and denidds claims. R. 31-53. On April 23, 2013, the Appeals Council
denied a request to review Hill's claim, rendering the decision of the ALJ the Commissioner’s
final decision. R. 1-6.
IV.  Discussion

A. Legal Standards

1 Entitlement to Disability Benefits and Social Security Income
A claimant’s entitlement to SSDI and SSI tsion whether he has aisdbility,” which is
defined in this context as an “inability to engage in any substanti#ubactivity by reason of
any medically determinable physical or mentap@aimment which can be expected to result in

death or which has lasted or can be expectddstofor a continuous period of not less than 12

2 Hill's SSI application is not includeid the certified record. D. 15 at 1.
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months.” 42 U.S.C. 8§ 416(i), 423(d)(1)(A0 C.F.R. § 404.1505. The inability must be
severe, rendering the claimant unable to do any of his previous work or any other substantial
gainful activity which existsn the national economy. 42 UG.8§ 423(d)(2); 20 C.F.R. 88§
404.1505-1511.

The Commissioner follows a five-step procéssletermine whether an individual has a
disability, and, thus, whether the benefits should be gra®@dC.F.R. § 416.920. All five steps
are applied to every applicant; the determinatiog beconcluded at anyegi along the process.

Id. First, if the applicant is engaged in subs@rgainful work activity, then the application is
denied. _ld. Second, if the applicant doest have or has not had wiitithe relevant time period
a severe medically determinable impairment onloimation of impairments, then the application
is denied._Id.Third, if the impairment meets the conditifor one of the “listed” impairments in
the Social Security regulations, thehe application is granted._ Id.Fourth, where the
impairment does not meet the cdimhs of one of the “listedimpairments, if the applicant’s
“residual functional capacity” (“RFC”") is such thag can still perform past relevant work, then
the application is denied. Idrifth and finally, if the applicangiven his RFC, education, work
experience and age, is unatdado any other work, theplication is granted. Id.

2. Sandard of Review

This Court may affirm, modify or reverse a decision of the Commissioner upon review of
the pleadings and the record. 42 U.S.C4((g). This review idimited, however, “to
determining whether the ALJ used the prolegral standards and found facts upon the proper

guantum of evidence.” Ward v. Comm'r of Soc. S2t1 F.3d 652, 655 (1st Cir. 2000) (citing

Nguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 1999)). Unde U.S.C. § 405(g), this Court must

accept the factual findings of @hCommissioner as conclusivé supported by substantial



evidence.” 42 U.S.C. 8§ 405(g). Substantaidence exists wher“a reasonable mind,
reviewing the evidence in theaord as a whole, could acceptag adequate to support [the

Commissioner’s] conclusion.” Rodrigu&z Sec'y of Health and Human Serv647 F.2d 218,

222 (1st Cir. 1981). The reviewing Court mushere to these finding®ven if the record

arguably could justify a differemonclusion, so long as it is supfex by substantial evidence.”

Whitzel v. Astrue 792 F. Supp. 2d 143, 148 (D. Mass 2011t)r(giRodriguez Pagan v. Sec’y of

Health and Human Serys$819 F.2d 1, 3 (1st Cir. 1987)). @IALJ's findings of fact, however,

“are not conclusive when derived by ignoringdence, misapplying the law, or judging matters
entrusted to experts.” Nguyeh72 F.3d at 35 (citations omitted)hus, if the ALJ made a legal

or factual error,_Manso—Pizarro Bec'y of Health & Human Serys7/6 F.3d 15, 16 (1st

Cir.1996) (citation omitted), the Court may reverse or remand such decision to consider new
material evidence or to applyetltorrect legal standard. S& U.S.C. § 405(Q).

B. Before the ALJ

1 Medical History
a. TreatmenRecords

From March 19, 2008 to September 29, 2009, Dr.tJdatman treated Hill. R. 254-62.
These records include diagnoses of Hill foiaty, panic disorder without agoraphobia and
tobacco dependence. R. 254-62. At Hill'srbta 19, 2008 visit, a “medication check,” Dr.
Perman noted Hill “tapered off Effexor since [his] last visit” and was using Clonazepam. R. 261.
Dr. Perman further reported Hill “[rlecently logth,” was “about to lose [his] health insurance
and [was] very stressed/anxious about this,” but “[felt] getting back on meds would be helpful.”
Id. Dr. Perman “tapered up” Hill's dose d&ffexor to a higher dosage and refilled the

Clonazepam prescription.__IdHill visited Dr. Perman agn on April 9, 2008. R. 260. Dr.



Perman noted Hill had some increased streshogsto a job loss, but was “overall doing much
better on meds.”__Id.After a December 15, 2008 visit, Dr. Perman noted Hill had “stopped
Effexor and used Clonazepam sparingly until n @t.” R. 258. He also reported Hill's
“anxiety had been much worséf meds, [and he was] looking to resume these.” Bg.January
14, 2009, Hill had resumed Effexor and Clonazedan256, and was “[d]oing much better,” his
“panic and anxiety [] [were] well controlled,” and Hill had “no current complaints.” Id.

Dr. Maria Salvador, a psydtrist, was Hill's therapist from July 23, 2009 to April 22,
2010. R. 267, 550-81. On July 2809, Dr. Salvador diagnosed Hill with panic disorder with
agoraphobia and alcohol abuse with psychologiegplendence. R. 580. Hill stated his reason
for seeking counseling was because he was artableave the house to visit his mother, was
afraid to drive and suffered fropanic attacks, particularly whilen malls and big stores. R.
572. He reported taking Effexor itve daily and Clonazepam threses a day for anxiety. Id.

On September 29, 2009, Hill called Dr. Panis office complaining of increased
anxiety, explaining he was iffding it hard to lave the house” and that “driving [was]
impossible.” R. 254. Dr. Perman refilled HilEffexor prescription and told Hill to follow up
with him and his primary care physician. 1@n October 15, 2009, Hill reported to Dr. Salvador
that he was consuming three to four cupsaffee per day, which DiSalvador advised might
have contributed to his anxiety level. R. 5689n November 5, 2009, Hill stated he attended his
roommate’s birthday party wibut incident, although he feloverwhelmed” by things he could
not control and calling his attogg “created extreme anxiety for him.” R. 560. On November
10, 2009, Dr. Salvador noted Hill “discontinued takiffexor due to not seeing wanted results.”
R. 560. In a letter to Hill'sattorney dated November 19, 2009, Balvador reported Hill had

“intense anxiety and fear inlation to driving long ditances” and described Hill’s panic attacks



as consisting of “chills, sweaty, and feeling as ifhe [were] dying.” R. 267. Moreover, Dr.
Salvador stated Hill's safety “could potentially jeepardized if [] forced to drive,” and that “the
[daily] challenges [Hill] encounter[ed] . . . contrile{d] to his inability to acquire and maintain
employment.”_Id.

On December 3, 2009, Dr. Debbie Fuentesl'sHprimary care physician, prescribed
Paxil. R. 440, 561. That month, Dr. Salva@oicouraged Hill to drive longer distances and
noted on December 17, 2010 that Hill “drove hert [with] his roommate.” R. 558-59. On
January 7, 2010, however, Hill told Dr. Salvador“he[d] not been able to leave his home”
because his roommate went away for a week. R. 558. Hill was then admitted to McLean
Hospital (“McLean”) on January 10, 2010 forowrication, depression ang@aphobia. R. 270,
332. He was discharged on January 14, 2010,tld attended five sessions of a partial
hospitalization program at M&an from January 19, 2010 tndary 29, 2010. R. 270-71, 282.
According to a discharge summary report, HillhH#een sober for more than a year but began
drinking four to five days prioto his admission due to hisammate’s absence. R. 270. Dr.
Marc Silbret, the psychologist who treated ratmMcLean, prescribed several medications and
observed Hill's condition improwkby the time he was discharged. R. 284-85. Dr. Salvador
noted Hill was “euphoric” on Jaawy 29, 2010 and was able to eaipl what he had learned in
group therapy. R. 556.

Enid Snidman, an advanced practice reged nurse, treated Hill from February 16,
2010 to March 16, 2010. R. 470-8®n her initial ewaluation, Ms. Snidman ruled out bipolar
disorder, suggested Hill attend Alcoholicsw@hymous, and asked Hill to consider taking
Abilify. R. 482. According to Ms. Snidman’s W& 16, 2010 treatment notes, Hill reported his

mood improved due to Abilify. R. 472-73.



Hill continued therapy with Dr. Salvadompon his release from McLean through April
22, 2010, R. 550-55, and then began outpatiesdtrirent at NorthEast Health Services
(“NorthEast”) on June 1, 2010. R. 518. June and July 2010 progress notes indicated Hill's
anxiety limited his ability to leave his home antenact with people, R503-04, and that “[h]is
anxiety [was] largely due to bedom and being in the homeR. 505. On July 22, 2010, Dr.
Peter Saltzman (“Dr. Saltzman”), a psychiatasNorthEast, evaluated Hill and diagnosed him
with panic disorder with agaphobia and depression. R. 677-81.August 2010, Dr. Saltzman
noted Hill was able to drive fdrer distances and that his levelapixiety had decreased. R. 675.

In a October 27, 2010 questionnaire, Dr. $aétm indicated Hill did not have limitations
related to his understanding and memory. 3.5Dr. Saltzman did, however, report Hill was
markedly limited in his ability to perform fwgties within a schedule, complete a normal
workweek without interruptions @uto psychological symptoms apdrform at a consistent pace
without an unreasonable numbeaddength of rest periods and tedto unfamiliar places or use
public transportation. R. 530-32. Dr. SaltzmanHartexplained Hill would experience episodes
of decompensation in an unpredictable work emmnent, but was capable of low stress work.
R. 532-33. Lastly, Dr. Saltzman observed moddmatiéations concerning H’s ability to work
with others without being distracted by therR. 530-31. Januar®0l1ll progress notes and a
“quarterly case review,” indicatethat Hill's anxietyand depression decreased. R. 601, 669. On
January 25, 2011, Dr. Saltzman noted Hill “had [desgdhanxiety attacks on Paxil” but was not
sleeping well on Seroquel.” R. 669. On March 8, 2011, Dr. Saltzman decreased Hill's dosage of
Seroquel and prescribed Trazodone. R. 667.

On March 23, 2011, Dr. Saltzman outlined a plarreplace Hill's Paxil with Celexa,

starting in late April, and noted that medication was helping him sleep. R. 663, 665. Dr.



Saltzman also noted Klonopin was continuing ézréase Hill's anxiety but he was still “not
venturing out enough.” R. 663. On May PD11, Dr. Saltzman observed Hill was no longer
experiencing panic attacks onl@e, but still suffered fromgoraphobia. R. 661. In August
2011, however, Dr. Saltzman reported Hill was going more due to the effects of Celexa,
although he was still suffering from sleepipgoblems. R. 659. On October 13, 2011, Dr.
Saltzman noted Hill drove to therapy sessiang times, and that Klonopin was decreasing his
anxiety. R. 657.

In a letter to Hills attorney dated November 22, 20Dk, Saltzman explained Hill's
condition “affect[ed] his ability tdravel to and from unfamiligplaces far from his home” and
“limit[ed] his level of socialand work functioning.” R. 636. On December 13, 2011, however,
Dr. Saltzman noted that Hill “came [to therapybrad for [the first] time,” although he needed a
Klonopin due to the traffic. R. 655. A uarterly case review,” dated December 20, 2011,
indicated Hill improved his anxiety coping skills and increased his ability to drive alone and
travel farther away from home. R. 643.

b. SSARecords

Dr. Carol McKenna, a state reviewing psychologist, evaluated Hill's case on June 5,
2010, R. 486-98, and completed a RFC, B9-801. Dr. McKenna concluded Hill could
perform simple tasks involving “somewhat limdtecontact with the public and co-workers
which did not require extended time driviaguse of public transportation. R. 501.

Hill completed a Function Report dated April 17, 2010, in which he listed taking his dog
outside in the yard, going tbe local convenience store atmmpleting household chores among
his daily activities. R. 195, 19201. Hill also reported he calltake care of himself and

prepare meals daily, R. 198-99, but expearéeh “severe anxiety,” and “many phobias,”



including a fear of going too far away from hamR. 200, 203. He furthestated he could not
drive long distances, felt uncomfortable in public, avoidedatacactivities and had trouble
sleeping. R. 198, 201. According to Hill, his impaamts affected his ability to concentrate, but
not his understanding, ability to follow insttions or get along with others. R. 202-03.

In a Function Report dated October 11, 2010, Hill stated he could no longer “go
distances,” “travel,” “drive” or “work.” R.221-22. Again, Hill rported “severe” anxiety,
agoraphobia and trouble sleeping. 2R1, 223. Nevertheless, Hill stated he could take attend to
his “personal care” (but “did not do [s] every day since [he did not] go out and therefore [did not]
always see the point”), compéehousehold chores, preparesioameals and shop for household
needs with a friend, although heeded occasional reminders to take his medications. R. 221-
23. Lastly, Hill stated his coeatration was limited, but he caufollow spoken instructions if
“made clear to [him].” R. 225.

On December 6, 2010, Dr. John GarrisorDr(* Garrison”), a state reviewing
psychologist, reviewed Hill's case. R. 536. OBarrison concluded “[Hill] had the mental
capability to complete simple tasks” and affirmed Dr. McKenna’s assessments. Id.

2. ALJ Hearing

During an administrative hearing hetth February 2, 2012, the ALJ heard testimony
from Hill and vocational expert (“VE”) Peter Mazaro. R. 55-75.

Hill testified he previously worked as a tax anafyatshipping and receiving clerk at two
retail stores and a pizza cook and delivegrson. R. 58-60, 68.Although Hill collected
unemployment benefits “in hopes of working,” he stated he could not work despite seeing

doctors and trying medications. R. 60.

% The VE testified Hill's job dscription better fit the title oftax clerk,” a semi-skilled
occupation, rather than a “taxayst,” a more skilled job. R. 68.
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In addition to anxiety, paniattacks, agoraphobia and degsion, Hill noted he had a
history of alcohol abuse but tésid he had been sober for dwears. R. 61. Despite his
sobriety, Hill testified his anxigtand depression remained “therg&a” R. 61-62. Hill also
stated he travelled four to five miles awfaym his home in 2009, but experienced anxiety while
driving and would “turn around and go home lefé made it [to work].” R. 62-63. Hill
explained he missed “a lot of days” of work besa he was “too busy focused on how . . . to get
home” and felt “overwhelmed” by his tasks. R. 65.

When asked about the current state of hisiety, Hill stated he had panic attacks “[a]
few times a week depending on what [he] waswgiteng to do.” R. 63.According to Hill, he
experienced panic attacks if he was attempting to go to the supermarket, got “stuck in a line
somewhere” or got too far away from home. M/hen asked about his depression symptoms,
Hill testified he was often tired and “need[ed] a nap during the day.” Nekvertheless, when
asked about his treatment, Hill stated he attendm@ply sessions “[e]very other week with [his]
counselor and every other month with [] Dr. Salén.” R. 62. Moreover, Hill testified he was
“gradually” trying to increase the distance he could travel. Hill further explained that, on
good days, he walked his dog within a mile of home, watched television, used the computer,
prepared lunch and completed household choRes63-64. On bad days, which occurred “[a]
couple of days a week,”iHtestified he struggled to go outside. R. 64-65.

The VE testified regarding available work fam individual of similar age, education and
vocational background who was alie do simple, unskilled wk, needed to avoid social
contact with the generalublic and co-workers (eept for occasional contact with a supervisor),
did not have to travel, had aoW stress” job and could “maintaattention and concentration for

two-hour increments throughout eight-hour workday.” R. 68-69The VE testified that while
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Hill's past work would not be stiable for such a person, such an individual could work as a mail
sorter, a “checker f’or an automobile detailer. R. 69-72. The VE also testified that these
occupations existed in significant numberghia regional and national economies. R. 69-70.
3. Findings of the ALJ

Following the five-step process, 20 C.F§416.920, at step one, the ALJ found Hill was
not engaged in substantial gainful activity dradl not been since January 31, 2009. R. 36. At
step two, the ALJ found Hill had severe impaintgeof anxiety (panic attacks and agoraphobia),
depression and alcohol abuse in remission. Atlstep three, the ALJ determined Hill did not
have an impairment or combination of impairnsetitat met one of the listed impairments in the
Social Security regulations. R. 37-38. Hill da®ot contest the ALJ’s findings as to steps one
through three. At step four, the ALJ found Hill had the RFC to:

perform a full range of work at all exertidriavels, but with the following nonexertional

limitations: the claimant is able to perforrmgile, unskilled work; he is able to maintain

attention and concentrationrfowo hour increments throughoah eight hour work day;

he should avoid social contawith the general public ancb-workers, but can maintain

occasional social contact with supervisors; hmuihnot travel as a regular part of his job

duties; and he must work in a low stress emmment, which is defined as requiring little

to no use of judgment or changes in the work setting.
R. 38. The ALJ concluded that Hill was unableptaform any past relemawork. R. 47. At
step five, however, the ALJ found there wakisted in significant nabers in the national
economy that Hill could perform based upon his agiication, work experience and RFC. R.
47. Accordingly, the ALJ concluded Hill was not diksd as defined by the Social Security Act.
R. 48. Hill contests the ALJ’s conclusion as welhasRFC determination at step four. D. 15 at

11-15.

C. Hill's Challenges to the ALJ’s Findings

* A “[c]hecker | verifies qulity, quantity, condition, and \ae of types of articles
purchased or produced agairstards or reports.” R. 71.
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Hill seeks reversal of the ALJ's decision or, alternatively, for the Court to remand Hill's
case for further proceedings. D. 15 at 1ill Ehallenges the findings regarding the ALJ's
evaluation of opinion evidence, idt 11-15, the ALJ’s assessment of Hill's credibility,atl16-
19, and the Appeals Council’s failure to coles new evidence submitted after the ALJ's
decision,_id.at 19-20. For the reasons discusseldvbethe Court denies Hill's motion and
affirms the Commissioner’s decision.

1. Opinion Evidence

First, Hill alleges the ALJ violated th#reating physician rule” by affording “mixed”
rather than “controlling” weight to the opiniaf Hill's treating psychiatrist, Dr. Saltzman. D.
15 at 12. Hill further asserts the ALJ impropeaalsigned “controlling” wight to the opinion of
a non-examining psychologist, Dr. McKenna. Id.

Generally, an ALJ gives “controlling weidghto a treating physician’s opinion if that
opinion is (1) “well-supported by medicallgcceptable clinical andaboratory diagnostic
techniques;” and (2) consistent with “other subt#h evidence in [the claimant’s] record.” 20
C.F.R. 404.1527(c)(2). Furthermotiejs well settled that an ALis not obligated to accept a

treating physician’s conclusions. Guyton v. Apf0 F.Supp.2d 156, 167 (D. Mass. 1998); see

alsoShaw v. Sec'y of Health and Human Serio. 93-2173, 1994 WL 251000, at *3 (1st Cir.

Jun. 9, 1994) (unpublished decision); Rivera v. Sec'y of Health and Human Serv32-1896,

1993 WL 40850, at *3 (1st Cir. Bel9, 1993) (unpublished decision).

In Hill's case, the ALJ did not err in givingnixed weight” to Dr. Saltzman’s October
27, 2010 questionnaire because it was inconsisiatit other evidence in Hill's record.
Specifically, the ALJ assigned “great weight’ttee portions of the quashnaire indicating Hill

had “little to no limitation in mosareas of functioning.” R. 46. The ALJ gave "little weight” to
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portions of the questionnaire iditing moderate or marked impairments “particularly in light of
[Dr. Saltzman’s] November 22, 2011, lettepoeting “[Hill's] anxiety and depression only
affected his ability to travel to and froomfamiliar places far from his home.” IdThe ALJ
further observed Hill's treatment records wated he made “significant improvements on
medication since October 2010.” IdVhile Hill correctly notes that Dr. Saltzman’s November
22, 2011 letter noted that Hill “entered indiviluaental health treatment for anxiety and
depression which limit his level of social andrwdunctioning,” R. 636, the ALJ also based his
opinion on additional treatment records indicating an increase in functioning. R. 46.

The ALJ must nevertheless consider theolwlhg six factors irdetermining the proper
weight to give a treating doctsropinion: “(1) the length of the treatment relationship and the
frequency of examination; (2) the nature and exténihe treatment relationship; (3) the relevant
evidence in support of the mediaainion; (4) the consistency tie medical opinions reflected
in the record as a whole; (5) whether the medacaVider is a specialist in the area in which he
renders his opinion; and (6) oth&actors which tend to suppoor contradict the opinion.”
Guyton 20 F.Supp.2d at 167. The ALJ applies these same factors in determining the weight to

give any other medical opinion. _Moore v. Astrivo. 11-cv-11936-DJC, 2013 WL 812486, at

. ass. ar. 2, citin LR . C - . In addition, the must
*7 (D. Mass. Mar. 2, 2013) (citing 20 C.F.B.404.1527(c)(1)-(6)). In addition, the ALJ

provide “good reasons’ regardirtbe ‘weight [given to a] treatg source’s opinion.” _Guytgn
20 F. Supp. 2d at 167 (citation omitted).

The ALJ properly evaluated Dr. Saltzmaroginion in light of relevant evidence,
including Dr. Saltzman’s own treatment records ather medical opinions e record. First,

Dr. Saltzman’s progress notes and a “qubrtease review” completed in January 2011

indicating an overall improvement in Hill's condition, R. 601, 669, contradict Dr. Saltzman’s

13



October 2010 findings of marked impairmentsloreover, Dr. Saltzman replaced Hill's Paxil
with Celexa in late April 2011, which was effee in curbing Hill's paic attacks by May 2011.
R. 661, 663, 665. In August 2011, Hill also repor@ihg out more due to Celexa, and he was
able to drive to therapy sessions in OctobRr.657, 659. Hill contends the ALJ misinterpreted
Dr. Saltzman’s November 22, 2011 letter as sutyageshat Hill's “only” limitation was with
respect to his ability to travel, D. 15 at 12, sitive letter also discussésll's “level of social
and work functioning,” R. 636. The recordowever, overwhelmingly supports the ALJ's
proposition that Hill's condition neily affected his ability tdeave his home and drive longer
distances. R. 254, 267, 282, 332, 477, 491, 502-04, 510, 566-67, 558, 643, 655, 657, 673, 675.
Other medical opinions in the record alseggest Hill's condition was responsive to
medication, which substantiates the ALJ's aaéile for giving Dr. Saltzman’s opinion mixed
weight. In 2008, Dr. Perman prescribed Effeand Clonazepam. R. 262. Hill returned to Dr.
Perman’s office on April 9, 2008 and was “overalindpmuch better” on #se medications. R.
260. When Hill next visited Dr. Perman ire@ember 2008, he reported he stopped taking his
medications and that his anxiety was “much wbras a result. R. 257-58; D. 15 at 2. Dr.
Perman again prescribed Effexor and Clonazep®&n258. When Hill returned on January 14,
2009, Dr. Perman observed Hill's “panic and atxi[] [were] well controlled.” R. 256-57.
Although Hill discontinued Effexor, R. 560Dr. Fuentes prescribed Paxil shortly
thereafter in December 2009. R. 440, 561. That méfithstated he was able to drive further.
R. 558. While at McLean in January 2010, Hdported Paxil successfully blocked his panic
attacks “for a few years” and allowed Hill tondr. R. 270. Hill ado reported he was taking
Klonopin irregularly. _Id. Dr. Silbret thus instructed Hitio take Klonopin regularly because

“erratic use might [] precipitatg withdrawal reactions difficult taistinguish [from] anxiety.”
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R. 271. In addition to a regular schedul&adnopin, Dr. Silbret prescribed Remeron, Seroquel
and increased Hill's Paxil dosage. IldJpon discharge, Hilf'showed a good response to
med][ication] changes.” Id.Moreover, Dr. Silbret observeafiat Hil's memory and cognition
were “intact,” he had “good insight and judgmémtnd he “tolerated” being away from home.
Id.

During the partial hospitalization program that followed Hill's hospitalization at McLean,
Hill did not attend four scheduled sessions dugisoinability to drive by himself but reported
driving to at least two sessions with his roommate. R. 282. According to Hill, this was “the
farthest distance he travelled bgr in several months.” IdHill further stated he successfully
drove to a store and walked around. I@n January 29, 2010, thast day of the partial
hospitalization program, Hill “endorsed . . . going ‘farther outside [his] comfort zone . . . [and]
continued medication compliance.” 1dOn February 8, 2010, Dr. Fuentes reported Hill was
“negative” for depression and anxiety. R. 44R. April 2010, Hill even told Dr. Salvador he
filled out applications for parirhe work near his home and was “hopeful” this would “alleviate
[his] anxious [symptoms.]” R. 551. After Hill'sdasession with her, Dr. Salvador completed a
“termination summary” dated April 22, 2010 andncluded “[Hill's] functioning improved to
above [his] highest level.” R. 550.

Overall, other treating physician opinions brefthe ALJ, as well as Dr. Saltzman’s own
treatment notes, demonstrate that Hill's coonditgradually improved with medications. The
ALJ’s conclusion regarding the weight to gibe. Saltzman’s 2010 repoof marked limitations
in light of other evidence of improvement, B6, is therefore welupported. Because Dr.
Saltzman’s opinion was inconsistent with othelbbstantial evidence in Hill's record, “the

requirement of ‘controlling wight’ does not apply.”_Shawi994 WL 251000 at *3. The ALJ,
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therefore, did not fail to weigh Dr. Saltzmawginion properly, especially since Dr. Saltzman'’s
own treatment records undermingg portions of the questionnaito which the ALJ gave little

weight. Sexton v. Barnhar247 F.Supp.2d 15, 24 (D. Mas®)03) (holding ALJ properly

declined to give treating physm controlling weight wherphysician’s opinion “was undercut
by her own treatment notes which indicated [Jeffitation] had stabilized [the claimant’s]
condition”).

Hill points out the ALJ improperly assigd controlling weight to Dr. McKenna’'s
opinion since she did not examine Hill, but ratbaly reviewed his medical records. D. 15 at
13; SSR 96-2p, 1996 WL 374188, at *2 ( noting tfethough opinions from other acceptable
medical sources may be entitled to great weigid, rmay even be entitled to more weight than a
treating source's opinion in appropriate circumstanopinions from sources other than treating
sources can never be entitleddontrolling weight™). Even so, the First Circuit has maintained
that “nontreating, nonexamining sources may odertreating doctor opians, provided there is
support for the result in the record.” Shal®94 WL 251000 at *4 (citations omitted); see also

Rose v. Shalala34 F.3d 13, 18 (1st Cir.1994) (obsexyithat while non-examining source

opinions alone cannot constitute substantial evidence, “this is not an ironclad rule”) (citations

omitted); D.A. v. Colvin No. 11-40216-TSH, 2013 WL 5513952, at *7 (D. Mass. Sept. 30,

2013) ( noting that “[bJased on [the ALJ’s] subgtahreview of the record and consistency with
the record, the [nontreating] physicians could eeably be given great weight, and the ALJ thus
did not err in according such [weight]”)Accordingly, the proper weight given to a non-
examining, non-treating physician “will vary withe circumstances, including the nature of the
illness and the information provided the expert.” Rd&& F.3d at 18 (tation and internal

guotation marks omitted).
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Furthermore, other courts in this circuit hdwetd remand is not warranted solely because
an ALJ erroneously assigns “controlling weigtet a non-examining source where the opinion is

otherwise supported by the record. See, €dgltz v. BarnhartNo. 04-219-B-W, 2005 WL

1353397, at *4 (D. Me. Jun. 7, 2005) (noting thatttte extent [a non-treating source’s opinion]
can be said to qualify as substantial evideincsupport of the [ALJE[] finding, [the ALJ'S]

error in according it ‘controlling weight’ is haless”); Torres v. Comimof Social SecurityNo.

04-2309, 2005 WL 2148321, at *1 (D. P.R. Sept. 205) (concluding that where “medical
diagnoses of plaintiff's treating sources [weme} clearly inconsisterwith the RFC assessment
prepared by a non-treating mental expert, . e.lélck of a RFC assessment from an examining
medical expert [did] not render the ALJ’'s dgon one unsupported by stdostial evidence”).
Nevertheless, an ALJ must offer an adeguatplanation for assigning greater weight to a

nonexamining source. Sé&éendoza v. AstrueNo. 10—-cv-357-SM, 201WL 1770486, at *5

(D. N.H. May 10, 2011).

Here, after carefully outlining other medical evidence in the record, the ALJ justified
giving controlling weight to Dr. McKenna'’s opinion because it was “consistent with the medical
evidence as a whole and fully supported [#iel’'s RFC assessment].” R. 47. Dr. McKenna
completed a “Psychiatric Review Techniqueidadetermined Hill had anxiety disorder with
panic, “most specific to long driving [and]losed spaces,” R. 491, which, as previously
discussed, is well-substantiated by the rec@d.McKenna also concluded Hill was moderately
limited in his ability to perforndaily living activities and mainta social functioning, R 496, but
was not significantly limited with respect tus understanding anchemory. R. 499. Dr.

McKenna’'s opinion is not only gported by the record, but caestent with Dr. Saltzman’s
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opinion that Hill's “social and work functioningiiere limited, R. 636, while his understanding
and memory were not. R. 530.

Dr. McKenna next completed a RFC assment. R. 499-501. The only marked
limitation Dr. McKenna reported was with respecHitl’s ability to travel to unfamiliar places
and use public transportation, R. 500, a limitation that Dr. Saltzman also observed. R. 636, 532.
In addition, Dr. McKenna observedoaterate limitations related to Hslability to interact with
others, concentrate and adapt. R. 499-500.airAgthese findings are consistent with Dr.
Saltzman'’s opinion. R. 530-32. 44/, Dr. McKenna concluded &h when not abusing alcohol,
Hill was capable of completing simple tasks arsetting with [] limited co-worker [and] public
contact,” where he would not be required dove or use public transportation. R. 501.
Although Dr. Saltzman reported other marked limitations, R. 530-32, he similarly indicated Hill
could tolerate a low degree of work stress.583. Furthermore, Dr. McKenna explained Hill
was capable of social interaction and wouldatde to adapt to changen his routine “with
effort [and] utilization of @propriate coping skills.”_1d.Again, progress notes from NorthEast
indicated Hill's coping skills had improved. R. 643.

Hill's case, therefore, is unlike cases where “the [c]ourt’s determination of remand was
based on the fact that medicapoets and opinions of the treagiphysicians in the record were
in stark contrast with [non-exaniiy physician assessments].” Torr2805 WL 2148321 at *1;

see alsAbubakar v. AstrueNo. 11-10456, 2012 WL 957623,*dt2 (D. Mass. Mar. 21, 2012)

(finding ALJ did not err in relyng on non-treating physician opinidhat was “consistent with

the majority of medical evehce in the record”); contfdosario v. Apfel 85 F.Supp.2d 62, 68

(D. Mass. 2000) (reversing ALJ’s decision becatlse ALJ “relied tooheavily on conflicting

and incomplete nontreating physicians' reports”); Mendd@al WL 1770486 at *5 (reversing
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ALJ’s decision where ALJ did not adequately explrationale for givingontrolling weight to
non-examining physician and where “the opms of the nonexamining physician and [the]

treating physician [were] sdramatically different”);_Martinez v. Com'r of Soc. Se806

F.Supp.2d 98, 99 (D. P.R. 2004) (concluding thatiVgg) the [inconsistent] evidence of record,
the [c]ourt [was] unable to determine thaé tALJ's decision [was]ugported by ‘substantial
evidence™).

Hill further argues the ALJ’s reliance on Dr. McKenna'’s opinion is improper because Dr.
McKenna did not review Hill's entire medicaloed. D.15 at 14. DiMcKenna completed her
report on June 5, 2010 and reviewed records flimFuentes and McLean as well as Dr.
Salvador's November 19, 2009 letter. R. 498. Whas here, substaritevidence supports the
ALJ’s decision, the ALJ did not err in relyirgn a non-treating physician’s opinion even though

the nontreating physician only reviewed part of the record. B8e#s Lopez v. Sec'y of Health

and Human Servs951 F.2d 427, 431-32 (1st Cir. 1991ipdling non-treating physician opinion

is entitled to greater weiglitan treating physician’s contraopinion if supported by substantial
evidence); D.A.2013 WL 5513952 at *8 (noting that “[ajiLJ may [] rely on a state medical
examiner’'s opinion where [] subsequently added medical evidence does not establish greater
limitations”) (citation omitted). Furthermore, as the ALJ noted, R. 44, Dr. Garrison reviewed
Hill's updated medical records and ultimately affed Dr. McKenna’'s assessment. R. 536.
Given subsequent medical evidence indicatinifsHondition improvedthe ALJ’s reliance on
Dr. McKenna'’s opinion was reasonable.

For these reasons, the Court concludes satist@vidence supporthe ALJ’s decision.

2. Witness Credibility
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Next, Hill argues the ALJ failetb evaluate Hill's credibility properly. D.15 at 16-19.
Although the ALJ found “[Hill's] medically determinable impairments could reasonably be
expected to cause the alleged symptoms. .[Hill's] statements concerning the intensity,
persistence and limiting effects of these symptoms [were] not credible to the extent that they are
inconsistent with the above [RFC] assessment.” R. 45.

It is the ALJ’s responsibility to “determinesues of credibility,” “draw inferences from

the record” and “resolve conflicts in the evideri Irlanda Ortiz v. Sec'y of Health and Human

Servs, 955 F.2d 765, 769 (1st Cir. 1991) (citationitbed). Where a claimant’s statements
about his symptoms are unsuppdri®/ objective medical evidence, the ALJ must consider the

entire record in assessing a clantia credibility. Cordero v. ColvinNo. 10-12104-DJC, 2013

WL 5436970, at *16 (D. Mass. Sept. 25, 20{@)ing SSR 96—7p, 1996 WL 374186, at *1-2).
Moreover, the ALJ must provide “specific reasdar the finding on credibility, supported by the
evidence in the case record, and must be seiffily specific to make clear to the individual and
to any subsequent reviewers the weight thedidator gave to the individual's statements and
the reasons for that weight.” _IdCourts may defer to an ALJ’s credibility determination if

supported by substantial eeince. _Autrey v. AstryeNo. 10-cv—30150-MAP, 2011 WL

1564442, at *4 (D. Mass. Apr. 25, 2011) (citation omitted).

According to Hill, the ALJ erred by impropgrfocusing on Hill's inconsistent statements
regarding his alcohol abuse as well as the faattHll's condition improved. D. 15 at 15. Hill
does not argue the ALJ improperly considereifi’sHalcohol dependere in his disability
determination. _Idat 17. Rather, similar to the claimant_in Haylds. 12—-30047—-KPN, 2013
WL 2325174, at *6 (D. Mass. Apr. 30, 2013), Hill'srtention is that the AL's consideration of

inconsistencies related to Hdl alcohol abuse is erroneous in the context of determining
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credibility. D. 15 at 17. This argument fabbgcause it is well established that an ALJ may

explicitly consider such evider in assessing a claimant'sdibility. Stefanowich v. Colvin

No. 13-30020-KPN, 2014 WL 357293, at *4-5 (D. Mass. Jan. 30, 2(@iting “ALJ
adequately assessed the totality of the recorduding . . . [the d@imant’s] inconsistent
reporting regarding alcohol use, when assessing . . . credibility”); Hag&8 WL 2325174 at

*6 (citation omitted) (finding ALJ was entitled to view a claimant’s drug dependency as

undermining the claimant’s complairg$ pain); McDonald v. AstryeNo. 10-10896-DPW, 2011

WL 3562933, at *13 (D. Mass. Aug. 15, 2011) (findingJAdid not err in considering claimant’s
prior alcohol abuse in assessing credibility).

Hill acknowledged that he had a history of &lebabuse but testified he had been sober
for two years. R. 61. Despite his sobridtgwever, Hill explained his anxiety and depression
remained “the same.” R. 61-62. Hill further testified he continuecpereence panic attacks
and struggled to leave his home on “bad dayR."63-65. On the other hand, Hill was able to
meet with a counselor “every otheeek” and with his psychiatrisévery other month.” R. 62.
Hill was also “gradually” increasing the distantoe was able to travel from his home. Ith
light of medical evidence suggesting Hil'sndbtion improved with medications, R. 256-57,
271, 282, 442, 558, 657, 659, the ALJ properly evalubliédltd statements regarding alcohol

abuse to explain periods of wersng. R. 45-46; Bamford v. Astrublo. 12-10575-JLT, 2013

WL 870228, at *1 (D. Mass. Feb. 14, 2013) (citationgstted) ( noting that “[t]he resolution of
conflicts in evidence . . . [is] for the [ALJ], nfdr doctors or the courts”). Accordingly, the ALJ
observed “the only notations by any treating seuhat [Hill was] unable to attend scheduled
appointments were during the [partial hospital@atprogram] . . . [when] [Hill] was in early

remission from alcohol abuse.” R6. When Hill began treatmentith Dr. Saltzman in June
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2010, however, his alcohol dependence was in sigstafull remission. R. 651. Thereafter, Hill
was able to drive and interawith others. R. 502, 510, 673, 67Bue to medication changes,
Hill was also able to venture out and intiéavisiting friends. R. 643, 655, 657, 659. This
contradicts Hill's statement that his condrtiremained the same despite his sobriety.

Hill also takes issue with the ALJ’s obsetiga that Hill's condition improved, despite
Hill's continued reports of anxiety. D. 15 48. Again, medical evidence establishes Hill's
condition was responsive to medications and gradually improving. Furthermore, as the ALJ
noted, at least some periods of worsening appearde attributable tdill's failure to take
medications as directed. R. 560. “Wherel@mant] does not follow the prescribed medical
advice which would remedy or reduce his impants, such conduct arguably inconsistent

with his [subjective] complaints.” _Bamfar@013 WL 870228 at *1 (quimg Torres-Gutierrez v.

Sec'y of Health, Educ., and Welfarg72 F.2d 7, 8 (1st Cir. 1978)) (internal quotation marks

omitted).

To the extent Hill argues bipolar disordéosld have factored into the ALJ’s credibility
assessment, the Court is not persuaded. R¥st, Snidman ruled out bipolar disorder in
February 2010. R. 482. While a clinician atrti&ast who completed an initial evaluation of
Hill on June 1, 2010 listed “bipoldf” among Hill's diagnoses, R651, Dr. Saltzman’s initial
evaluation did not mention suchadnosis. R. 679. Lastly, Dr. I&anan recordedill's only
diagnosis as “bipolar II” in his October 2010 gtiennaire, but failed tinclude anxiety, panic
disorder and agoraphobia. R. 527. Dr. Sadizi:i assessments and treatment notes did not
thereafter mention “bipolar 1.” Where no other treating or amining source diagnosed Hill
with bipolar disorder, it was not improper for thiggnosis not to have factored into the ALJ's

assessment.
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For all of the aforemdioned reasons, the Alsicredibility determiation is supported by
substantial evidence. Moreover, the ALJ propgugstioned Hill regarding his “daily activities,
frequency and intensity of sympis, precipitating or aggravatirfigctors, effectiveness or side
effects of medications, the tymd treatment prescribed for hiand any functional restrictions

placed on him.”_Corder@013 WL 5436970 at *16 (citing Avery Sec'y of Health and Human

Servs, 797 F.2d 19, 23 (1st Cir. 1986)); R. 61-64he Court, therefore, upholds the ALJ’s
assessment of Hill's credibility.
3. Action by the Appeals Council

Lastly, Hill argues the Appeals Council erred“fail[ing] to consider new and material
evidence” in Hill's case. D. 15 at 19. The Appeals Council considers new evidence submitted
after the ALJ’s decisionnly if (1) the new evidence “relatés the period on or before the date
of the [ALJ’s] hearing decision;” (2) “[the claiant] show(s] [] there ia reasonable probability
that the evidence, alone or when considered thighother evidence ofceerd, would change the
outcome of the [ALJ’s] decision;” and (3) thé\A& “misled” the claimant or the claimant had
some limitation or “unavoidable” circumstance that “prevented [the claimant] from submitting
the evidence earlier.” __Moore2013 WL 812486 at *12 (quoting 20 C.F.R. § 405.401(c))
(internal quotation marks omitted).

After the ALJ’'s February 23, 2012 decision|lléffered an August 24, 2012 report from
Dr. Jeffery Rubin, a psychologist who interviewed Hill over tiflephone and reviewed Hill's
medical records from 2010 to 2012. R. 23-27. Rubin’s report included, among other items,
an accounting of Hill's past medical, psycholmji and occupational history as well as an
assessment of Hill's present mental statu®. 24-25. According to Dr. Rubin, Hill “[was]

significantly anxious” and “[metthe criteria” for panic and dysthymic disorders. R. 25. Dr.
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Rubin further reported Hill's abtly to remember and understand instructions was unimpaired,
his ability to concentrate on work and deal wstipervisors was mildly to moderately impaired
and his ability to deal with stss at work was moderately-to-madty impaired. R. 26. Overall,
Dr. Rubin concluded Hill's “levelof psychological disturbanceesulted in a “[m]oderate-to-
[m]arked psychological dability.” R. 26-27.

Furthermore, Dr. Rubin stated Hill “is psychiaally impaired to an extent that he is
presentlyincapable of sustained competitive employment . . . .” R. 26 (emphasis added). Dr.
Rubin also stated Hill's_“presemhedical and emotional state” indicated that “any attempts to
engage in employment at this pofate] likely to result in an acute deterioration in psychiatric
functioning.” 1d. (emphasis added). Lastly, Dr. Rubin eb&d Hill's medicdons were “still
being adjusted,” and it was likely to take “more than a year” to find an “optimal balance” of
medications such that Hill would B8t to return to work.” 1d.

Hill also submitted a questionnaire comptetey Dr. Rubin dated August 28, 2012. R.
15-22. This questionnaire indicated Hill's saealuation with DrRubin was on August 24,
2012, R. 15, but also that the “earliest dateivtoch symptoms and limitations described in the
guestionnaire applied was 2008. R. 22. Dr. Rumain indicated theneas “no evidence of
limitation” concerning Hill's understading or ability to concentratexcept that Hill's ability to
“perform activities within a schedule” and colefe an uninterrupted workweek was “markedly
limited.” R. 18-19. Dr. Rubin also reported Hill svamarkedly limited” inhis ability to “travel
to unfamiliar places or use publi@nsportation,” and experienced episodes of decompensation
due to “panic attacks when events are not ptablie [and] stable.” R. 20. Nevertheless, Dr.

Rubin observed Hill was capable of tolerating low levels of stress. R. 21.
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Hill argues “remand is [] required” because thppeals Council erred in failing to grant
review based on Dr. Rubin’s findingsD.15 at 20. The AppealsoGncil considered a “medical
source statement from [Dr. Rubin] dated Aug2¥-28, 2012,” but obserdé‘the [ALJ] decided
[Hill's] case through February 23, 2012.” R. 2. Accordingly, the Appeals Council found this
information “[did] not affectthe decision about whether [Hiljvas] disabled beginning on or
before February 23, 2012.” Id.

The crux of Hill's argument is that th&ppeals Council was “clearly mistaken” in
concluding Dr. Rubin’s fidings did not relate to the relenaime period at issue. It 19.
Moreover, Hill contends this evidence was “meteto the ALJ’s decigin” because it “directly
contradicts” the ALJ’s finding #t Hill's condition improved._Idat 20. In_Mills v. Apfe] 244
F.3d 1, 6 (1st Cir. 2001), the RirGircuit held courts may reviethe Appeals Council’s refusal
to review an ALJ’s decision on the basis ofvnevidence where the Appeals Council “gives an
egregiouslymistaken ground for its action.” (emphaadded). Here, it is not clear that Dr.
Rubin’s report and questionnairepmpleted six months aftereghALJ’s decision, relate to the
relevant time period from January 31, 2009&bruary 23, 2012. Although the report recites
Hill's past medical history, R. 23-26, it offeseveral conclusions about Hill's then present
abilities. R. 26. The time ped addressed by the questioneais also unclear. While the
guestionnaire reports the descdb®ymptoms are applicable aglgas 2008, it also states that
Dr. Rubin’s first and only evaluation of Hill oceed on August 24, 2012, the date of the report.
The report then states Dr. Rubin only revieweddical records going back to 2010, which is

inconsistent with the questionnaire. R5, 22-23. Whether Dr. Rubin’s report and

® Hill also offered a December 27, 2012 “quartedyiew” of Hill's case from NorthEast that
indicated Hill made “excellent progress,” had decedaanxiety and couldavel further from his
home. R. 13. Hill does not contend the Appé&adaincil erred in finding tht this particular
report did not relate to the rent time period. D. 15 at 19-20.
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guestionnaire, therefore, merely recite Hilpast medical history for the purpose of assessing
Hill's current abilities or whether these docurtgeprovide a “retrospective analysis” of Hill's
overall condition is not obvious. Sédoore 2013 WL 812486 at *13 (yecting claimant’s
contention that new medical reds related to the relevant time period where no retroactive
assessment of claimant’s condition was providetdhe Appeals Council’'s determination that
these records did notlate to the relevant time period, theref is not the typef “egregiously”
erroneous explanation for declining to reviaw ALJ’s decision on the basis on new evidence
that warrants remand. Sadills, 244 F.3d at 5 (finding AC’s aal of review was “entirely
reasonable, even if its langg@was not perfectly apt”).

Even if Dr. Rubin’s report and questionnairéate to the relevant time period, Hill fails
to show that “there is a reasonable probabiligt the evidence . . . would change the outcome of
the [ALJ’s] decision.” 20 C.F.R. § 405.401(c). .Rubin’s findings arein large measure,
consistent with those reportéd Dr. Saltzman’s the Octob7, 2010 questionnaire, which the
ALJ determined were unsupported by the recorde Churt, therefore, isot convinced that an
additional opinion from a non-examining sourcempleted several months after the ALJ’s
decision would have been materidccordingly, the Appeals Couihdid not err indeciding not
to consider post-decision evidence.

V. Conclusion

For the above reasons, the Commissionetgion to affirm, D. 22, is ALLOWED and
Hill's motion for judgment on the pleadings, D. 14, is DENIED.

So ordered.

/s/ Denise J. Casper
United StateDistrict Judge

26



