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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-11508RGS
LAURA ABIGAIL HUMPHREY
V.

COLE BOSKEY

MEMORANDUM AND ORDER ON
DEFENDANTS MOTION FOR SUMMARY JUDGMENT

October 7, 2014

STEARNS, D.J.

Laura Aigail Humphreybrought thisComplaint against defendant
Cole Boskeyalleging that his negligen horseplaycaused her to suffea
concussion and related injurieSomewhat inexplicably, the Complaint was
filed on the last conceivable day permitted by statute ofimitationson
actions in torf Mass. Gen. Law2260, 8 2A. Boskeymovedimmediately to
dismiss the Complaintout was rebuffed by the court, which notéudat
underthe discovery rule, the issue as it then stomas not one of law, but
fact - whether“a reasonably prudent person would have been awhtlee

harm prior to [June 25, 2010} and was therefore beyond the reach of a
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motion to dismisg. SeeDkt. # 8. The court however, added that, if after
discovery, no material dispute of fa@mained as to what Humphrey knew
or should have known about her injury, the couruldoentertain a motion
for summary judgment.Boskeyhas now acceped the invitation and has

refiled his motionfor brevisdisposition

BACKGROUND
On June 20, 2010Humphrey, Boskey and Ruchit Kumbhani,a

mutual friend,visited a public beach on Cape Cod. Boskey and Bloani
were roughhousingvhile Humphreysat nearbyreading Boskeythrew a
football in the direction ofkumbhanj which went off course andtruck
Humphreyon theleft side of herhead. Humphreyshook off theblow and
remainedat the beachwith her two friends. Overthe ensuingdays,she
began to experience symptoms of dizziness, nawssi headacheOn the
evening of June 22010, Humphreyresented athe BEmergencyRoom at
Massachusetts General Hospitalhere she was diagnosed with a
concussion.Humphreyfiled this Gomplaint on June 25, 2013, three years

and five days aftebeinghit in the head byhefootball.

DISCUSSION

1The exception is the rare instance in which “theagler’s allegations
leave no doubt that an asserted claim is tinaered.” LaChapelle v.
Berkshire Life Ins. Co142 F.3d 507509 (1st Cir. 1998).
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Summary judgment is warramteif the movant shows that there is
no genuine dispute as to any material fact and mtovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56/ here summary
judgment is sought on the basis of a statute ofitdbons, once the
defendant establishes that the time period betwkermplaintiff's injury and
the plaintiffs complaint exceeds the limitation®rpod set forth in the
applicable statute, the plaintiff bears the burd®nalleging facts which
would take his o her claim outside the statuteMcGuiness v. Cotter4d12
Mass. 617, 620 (1992)An action in tortmustordinarilybe brought within
three yearsf the time the cause of action accrues. Mass.. Gaws ch.
260, 8 2A. A cause of action accrues when asenably prudent person
know, or should know, that shieasbeen harmed.SeeFelton v. Labor
Relations Comnmm, 33 Mass. App. Ct. 926, 928 (1992). However, as
matter of fairnessthe statute of limitations is tolled when a plafhhas
been injured by an “inherently unknowable” wron§lynn v. Associated
Press 401 Mass. 776, 781 (19883ee also Szymanski v. Boston Mut. Life
Ins. Co, 56 Mass. App. Ct. 367, 371 (200@he “inherently unknowable”
standard is no different from ansl iised interchangeably with the “knew or

should have known” standay.d



Humphrey measuresthe critical day for statute of limitations
purposedrom June 25, 201ahe day she was diagnosed with a concussion
She argueshatafterthe“initial shock’ of the football'simpact she “didn't
think anything of it” and continued with her normal activities, oblivious to
the fact that she had suffered a subdural injuri?l. Mem at Ex. B
(Humphrey Dep. atl3). She also note8oskey’s statementthat in the
aftermath of the accidentshe appeared‘okay as far as | could tefl,Pl.
Mem. at Ex. A (Boskey Dep. at 28), as well kismbhani's statementhat
there was no “indication thgHumphrey was injured.” Pl. Memat Ex. E

(Kumbhani Dep. al5).

Boskey,for his part argues that the cause of action accrued on June

20, 201Q the day of theinjury, citing Humphrey'stestimonythat the
football hitherwith “great force,” andhat shefelt painas a result Compl.

1 8, Def. Mem. at Ex. F Treatmentnotesfor 8/10/10) (“She reports her
head hurt briefly but then felt fine the remaindef the day.”) and
(Treatment notes foB/5/2010) (“The football hitting her head hurt her,
but she felt okay with no loss of consciousness, ncedaeeling, no other
specific system$§) Boskeyrelies onthe well-settledrule that a plaintiff
need not be aware of the full extent or naturehsd harmthat she has

suffered in ordeto trigger the rmning of thestatute of limitationsLareau



v. Page 39 F. 3d 384, 388 ¢$1Cir. 1994). “[T] he important point is that
the statute of limitations starts to run when arerdvor events have
occurred that were reasonably likely to put theimpi#f on notice that
someone may have caused her injurid’ at 388,quotingBowen v. Eli
Lilly & Co, Inc., 408 Mass 204, 206 (1990). While this is trites also well
settledthat “factual disputes concerning when a plaintiff knew should
have known of [hertause of action are to be resolved by the juRjléy v.

Presnell 409 Mass. 39, 247 (1991)

Theissue isadmittedly acloseone particularly given the shifting to
Humphrey of the burden of pleading facts that pldoe within the
protection of the tcovery rule. In this regardoskeys notice argument
hinges ontwo pieces of proffered evidence. Firste citesHumphrey’'s
testimonythat she felt pairon beingstruck by the football. Humphriy
response is thathe “pain” she referenced consistemhly of the “initial
shock” of an unexpected eventhat appeared to have no enduring
consequences. Boskey's second piece of evidenee dsnversationthat
Humphreyis allegedto have had with Kumbhani in which she statbat
she might be suffering from a concussion Boskey claimsthat the
conversation occurred prior to June 25, 2010. Hbnep asserts that it did

not take place until that dayhenshe received the medical diagnoseisa



concussion Compare Def. Mem. at 4, citing Def. Mem. atEx. D
(Kumbhani Dep.at 15-16); with Pl. Mem. at 1416. As both pieces of
evidence turn on assessment afedibility, the disputes as to their
significance and timin@re matters fola juryto resolve SeeWolinetz v.
Berkshire Life Ins. Co¢. 361 F.3d 44, 48 (1st Cir. 2004) (citing

Massachusetts law).

ORDER
For the foregoing reasonseféndant’smotion for summary judgment
ISDENIED. The Clerk will set the case for trial by jury onethext available
trial date.

SO ORDERED.

/s/ Richard GStearns

UNITED STATES DISTRICT JUDGE



