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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

THOMAS STALCUP
Plaintiff,
V. Civil Action No. 13€V-11967LTS

DEPARTMENT OF DEFENSE
Defendant

MEMORANDUM AND ORDERON MOTION FOR SUMMARY JUDGMENT
(DOC. NO.95)

October 15, 2018

SOROKIN, J.

In 2010 and 2011, pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. 8§ 552,
pro se plaintiff ThomaStalcupfiled three requests foaecordsrelated to theuly 17, 1996¢rash
of TWA Flight 800 and missile activity by the government around the time of the coasliHe
Missile Defense Agency (“MDA”), the Office of the Secretary of Defense (“OSiY, the
Joint Staff, all entities withithe Department of Defense (“DOD’After somewhalengthy
proceedings before this Court in whibl®D produced, for the first time, documents after the
filing of suit, produced further documents upon the Court’s prompting, and supplemented its
summary judgment submission in response to a Court order, this Court entered judgenant in f
of DOD. Stalcup appealed.he First Circuit affirmed in part and vacated in part the Court’s
decision remanding thenatter for further proceedingBefore the Court are a motion for
summary judgment frordOD, Doc. No. 95, and a motion for discovery from Stalcup, Doc. No.

101.
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FACTS AND PROCEDURAL HISTORY

Stalcup has filed three FOIA requestgshie MDA, OSD, and the Joint Staff, each of
which is a componentithin DOD. On March 28, 2010, Stalcup sent a records request to the
OSD and thdoint Staffseeking:

[) the names and dates of all Naval, Joint, Defense Program, and/or contractor
exercises, operations, and/or tests conducted on the East Coast of the Unied State
in June, July, andugust 1996; 2) any and all folleowp reports, observer reviews,
andJoint Universal Lessons LearnBaports from all such exercises, operations,
and/or tests that included intercept and/or target missilesomes off the East
Coast othe United States between May 1996 and October 1996; and 3) all memos,
reports, emails, or other communications related to the downing of a commercial
aircraft (simulated ootherwise) during any such event listed above.

Doc. No. 1-1 at 20n that sameate, Stalcup sent a request toMiRA, requesting:

1) all Test and Evaluation Master Plan’s for all systems involved in MissileBefe

for FY1996; 2) All information regarding Live Fire Test and Evaluation d@gesc

that included intercept and/or targeissiles off the East Coast of the United States
between May 1996 and October 1996; 3) any and all Joint Universal Lessons
Learned Reports from all exercises that included intercept and/ar@sgdes off

the East Coast of the United States betweey M®6 and October 1996; and 4)

all memos, reports, emails, or other communications related to the downing of a
commercial aircraft (simulated or otherwise) during any exercise condud@géen

or 1997.

Doc. No. 1-2 at 2. Finally, on February 15, 201thl&ip requested of tt@SD and the
Joint Staff:

any and all submissions to the Office of the Secretary of Defense regareing th
“analysis of, and conclusions regarding, the conduct and results” of any test or
exercise conducted from June |, 1996 to October 30, 1996 on or off the East Coast
of the United States involving the launching of one or more missiles. This request
includes, but is not limited to all submissions to the Office of the Secretary of
Defense as required by subsection (c)(2) of sec®37 of the National Defense
Authorization Act for Fiscal Year 1994.

Doc. No 1-3 at 2. Because DOD had not provided documents that responded to Stalcup’s

requests, Stalcup brought this action in August 2013. Doc. No. DaeBthe next two years,



DOD performedecordssearches addressed to Stalcup’s concerns and produced responsive
documents. This production did not resolve Stalcup’s concerns, and DOD moved for summary
judgment on January 5, 2015, arguing that it had complied with all of its obligations under
FOIA. Doc. No. 27. In support of its motioDOD submittedwo affidavitsfrom Mark
Herrington, an agency attornekiat describethe agency'search for responsive documents,
Docs. No. 28-1, 49-1, and an affidavit from David Bagnati, the Chigtadf of the MDA, that
described thatomponent’s searches, Doc. No. 4RAfer staying DOD’s summary judgment
motion to allow further production, the Court granteemotion as to the records request to the
MDA on September 18, 2015, orderiD@D to further supplement the record on the other
requestsDoc. No. 57DOD thensubmitted twaadditionalaffidavits from Herringtorwith
further description ofhe agency’'secords searchDocs. No. 62, 69-1After further briefing, the
Court found that DOD haumhet its FOIA responsibilitiewith respect to all three of the agency
components and granted DOD’s summary judgment motion in its entirety. Doc. No. 72.
Stalcup then appealed this Court’s order to the First Circuit, wimahper curiam
opinion issued on January 3, 20%8cated therder in part and remanded the actiorthis
Court for further proceedings. Doc. No. 79. The First Circuit found that DOD’s reaadshs
was inadequati different wayswith respect teach of the three agency components to which
Stalcup sent requests, the specifics of which are discussed b&l®m.remand, DOD
submittedo the Court another affidavit from Herrington that provided additioriaimation
aboutthe agency’secords searches, Doc. No. 88, amaewed itsnotionfor summary

judgment, Doc. No. 95. Stalcup opposed, Doc. No. 98, and filed a motion for discovery, Doc.

! The contents of Herrington’s first four affidavits and Bagnati’'s affidaeitdescribed in this
Court’s earlier orders on motions for summary judgm&eaeDocs. No. 57 at 4-5, 72 at 2-5.
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No. 101. DOD filed a reply to Stalcup’s opposition to summary judgment and opposition to his
motion for discovery, Doc. No. 104, to which Stalcup filed a surreply, Doc. No. 107.

Il. LEGAL STANDARD

In its judgmentvacatingin partthis Court’s prior summary judgment order, the First
Circuit described the relevangla standard for evaluating a motion for summary judgment in
FOIA litigation:

To win summary judgment on the adequacy of a search conducted in response to a
FOIA request, the agency must demonstrate beyond material doubt that its search
was reasonably calculated to unepwll relevant documentdNation Magazine v.
U.S. Customs Se., 71 F.3d 885, 890 (D.C. Cir. 1995geMoffat[] v. U.S. Dept
of Justice, 716 F.3d 244, 254 (1st Cir. 2013). The burden is on the agency to justify
its response to plainti FOIA request. 5 U.S.C. 8§ 552(a)(4)(B). An agency may
satisfy its burden by submitting affidavits by responsible agency offipiaigided
they are not controverted by contrary evidence or evidence of badMditary
Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 198dgMoffat[], 716 F.3d
at 254, and areéasonably detailed . , ‘setting forth the search terms and the type
of search performed, and averring that all files likely to contain respomsterials

. . were searchéd, . . as well as a general description of the structure of the
agencys file system demonstrating why further search would be overly
burdensome.Maynard v. CIA, 986 F.2d 547, 563 (1st Cir. 398quotingOglesby
v. U.S. Dept of Army, 920 F.2d 57, 68 (D.C. CiL990)). “An agency’s affidavit
is ‘accorded a presumption of good faith, which cannot be rebutted by purely
speculative claims about the existence and de@bility of other documents.™
Maynard 986 F.2d at 560 (quoting SafeCard Servs., Inc. v. SEC, 926 F.2d 1197,
1200 (D.C. Cir. 1991)) (internal quotation marks omittedhé‘ crucial issue is not
whether relevant documents migkxist, but whether the agensysearch was
reasonably calculated to discover the requesdtedments.’Maynard 986 F.2d at
559 (internal quotation omittedgeelturralde v. Comptroller of Currenc®15 F.3d
311, 315 (D.C. Cir. 2003).

Doc. No. 79 at 4. The First Circuit further discussed the application of this standa@dte D

searches of each of its agency componentst #18, as discussed below.



1. DISCUSSION

A. MDA

With respect to the MDA, Stalcup claimed that DOD had improperly limited its record
search to the Test Directorate, one component within the MDA, rather than includig i
search dter components that were likely to possess responsive documents, such as MDA'’s
Office of the Program Executive for “C4l” (Command, Control, Communicatioos)gdters &
Intelligence).Doc. No. 78 at 4Although the First Circuit rejected Stalcup’s claim that extrinsic
evidence of activities that likely would have generated responsive documents inederm
DOD'’s claim that a thorough search of MDA returned no such documents, it also fouthe that
agency affidavits had notaimed thatll MDA filing systems \ere searchedexplainjed] why
C4l or other Directorates’ individual record systems were not reasonabiytbkeontain
responsive recordspr “contain[ed]the ‘necessary’ statement that the entire universe of files
likely to contain responsive materiahs searchedld. at 5(quotingOglesby 920 F.2d at 68).

On remandrom the First CircuitHerington explained in his fifth affidavit that “in its
search for responsive documents, MDA went beyond limiting its search to theifBesbiate,”
Doc. No. 885, pointing to Bagnati’'s statement in his affidavit thie‘ Records Management
personnel searched: the MDA Unclassified Network (UNET) portal containfagnation from
all MDA Directorates, the MDA Classified Network (CNET) portal containirfgrimation from
all MDA Directorates, the NARA and DoD compliant MDA records repositoryiegimon
referred to as ECART for legacy documents to which all MDA Directorateisiloute,” Doc.

No. 49-2 at 4, to demonstrate that in fact DOD did search the records of every MDiardie
including C4l. Herington also “affirmatively state[d] that the entire universe of files within

MDA likely to contain responsive material was searched.” Doc. N§.@88



But the information inHerrington’s latest affidavits still insufficient to allow a
conclusion thatecords systems in othiedividual Directorates are eithéoo burdensome to
searclor unlikely to contain responsivaformation Nor does the latest affidavit stateat no
such recads systems exisflthough there is “no requirement that an agency search every record
system” or “provide a comprehensive list of record systems unlikely toicoatponsive
records,” an agenayust nevertheless “provide a reasonably detailed affidsefiing forth the
search terms and the type of search performed, and averring that all filpsdikehtain
responsive materials were searched, as well as a general desofiptierstructure of the
agencys file system demonstrating why further méawould be overly burdensoméfaynard
986 F.2dat 563(internal citatons and modifications omitted).

Here,DOD has plainly set forth details of the search it performed and has stated that all
files likely to contain responsive materials were seardBetiDOD concedes thés affidavits
“never state[] that every file system in all MDA Directorates was searcbed. No. 104 at 3
n.2. Given that some agency file systems apparently were not sedhehagencynustprovide
a general description of the structure of the agenmegasrdkeepingystem such that the Court
can assess itdaim that further searchavould be overly burdensome. But it has failed to do so.
Rather Herrington’s affidavit states only that DOBached two networks portals and one
records repository that “contgjnnformation” from every MDADirectorate without providing
an overall description dhe file systems in those directoratgsn MDA as a whol®r stating
that those systems contaih potentially responsive information from every component of the
agency Doc. No. 88 5. The affidavit then claims on this basis that “all MDA directorates were

searched.1d.



Theseconclusorystatementabout the extent of the agency’s records search do not
suffice as afeneral description of the structure of the agentilé systeni’ Maynard 986 F.2d
at563, nor do they provide enough information about MDA'’s recordkeeping system such that
the Court can understamehether or why searches of any félgstemsot yet searchediould be
overly burdensoméThey do not offer any explanation of which, if any, of those three agency-
wide recordsystemsvould be likely toreturn all responsive documents from eVéiyA
Directorate, nor do they explain the relationship between those systems and ihdividua
Directorates’ records systems, if any exWfithout this information, statements thia¢ agency
has searcheall MDA Directoratesare conclusoryand the Court cannogly uponsuch
statement$o determine tat the search was adequate.

B. OSD

Stalcup claims thaSDfailed to search for documents responsive to his March 28,
2010, request, and searched only for documents responsive to his February 15, 2011, request.
The First Circuit held that DOD’s declamiswith respect to OSD did “not specifically address
any category of records sought in the initial request” and were therefor#itiesu to establish
that OSD conducted a reasonably thorough search for documents responsive to both’'requests
Doc. No. 79 at 6. On this point, DOD has explained on remand in Herrington’s fifth affidavit tha
“MDA . .. falls within OSD/[Joint Staff].” Doc. No. 888. Because the February 15, 2011,
request to OSD was virtually the same as the March 28, 2010, request to MBwq tleguests

“were ultimately one [and] the sameg, and OSD initially believed that MDA “was the proper

2 Although DOD appears to suggest in a footnote to its teplytheMDA recordsystems that
were not searched were the “paper files of those other directoratesN@d04 at 3 n.2, that
reference alone does not provide a description of the agency’s filing sérsafiicient to justify
its search. Moreover, no similar allusion to paper files appears in Herringftidavit.

7



[DOD] component to search for all portions of the request,” though it later cortsidkether
other portions of the agency might have responsive documents, id. 9. Equipped with this
“description of a search undertaken by OSD in response to the initial request,”dJd@ &t 6,
the Court can evaluate the sufficiency of the search for material respanSitaddup’s second
request along with the sufficiency of the search for material respons8taltwup’sfirst request.

Stalcup also claims that OSD failedrteake a sufficiensearch for records about
developmental missile testingearching only the Office of the Director, Operational Testing &
Evaluation (“DOT&E”) and the Office of the Deputy Assistant Secretary oéisf for
Developmental Test & Elaation (“DT&E”), two components with OSD, rather thidwe entire
office. The First Circuit held that, althoudghOD had stated that no other OSD componesmise
likely to have responsive records, the agency also stated thaD®#%E and DT&E,the two
conmponents thaivere searchegdwere unlikely to havdevelopmental missile testimgcords
dating back to 1996 that would be responsive. Doc. No. 794DD believed that DOT&E was
likely to have onlyoperational missile testing records, wHil@ &E was seazhed onlyat
Stalcup’s request, not because DOD believed it would have responsive retokdsa result
“[iln the absence of any assertion that developmental testing records datkig 896 no
longer exist, or that a search for such records would be overly burdenf@i2's assertions
did not meet the agency’s burden of showing thexéicuted a search “reasonably calculated to
discover responsive developmental testing recotds.”

Herrington’s fifth affidavitstill contains no claim thateitherOSD nor the Joint Stafifias
archives that would contain documents from 1996 responsive to Stalcup’s request. Although
Herrington states that “[t]here are no archives or repository for olderds, like those

maintained by MDA, in DOT&E or DT&,” he does not claim that the agencies have



archives at all, whether similar or dissimilar to those maintained by MDAwithat be
reasonably likely to contain responsive documémecause Herrington's statement does not
constitutean assertion “tat developmental testing records dating back to 1996 no longer exist,”
Doc. No. 79 at 7, it does not, on its own, suffice to demonstrate that the agency’s search was
reasonably calculated to locate responsive records.

The affidavit also states the¢arches beyond those already conducted “would have been
an overly burdensome and fruitless exercise because it is highly unliketgspansive
documents exist elsewlgewithin OSD[ or the Joint Staffhnd if they ever were in existence,
due to their ge would most likely be maintained at the National ArchivBg&. No. 881 14.
However, the affidavit provides no “description of the agenéié system demonstrating why
further search would be overly burdensdhiaynard 986 F.2d at 563. With no such
descriptionthe claim thatesponsive documents would be unlikely teserlsevinere in agency
records canot, on its ownresolvethe Court’s inquiry into the burden of additional searches.
Accordingly, the conclusory claim that further searches would be overly bordensiithout
further specific explanatioof the nature of the burden, does not carry the agency’s duty to
demonstrate the adequacy of its search.

C. Joint Staff

Stalcup claims thddOD has not demonstrated that its search of the Joiffitvi&ta

reasonably calculated locate responsive recordgedoc. No. 99 at 9, in part because its

3 DOD's motion for summary judgment states that there are no such archives of adesiec
DOT&E or DT&E or within another OSD/[ Joint Saff] office.” Doc. No. 96 at 1femphasis
added)Herrington’s fith affidavit does noteither inthe paragrapltited in the motioror
elsewherecontainthe final catckall stating that archivesf older records do not exist amy
OSD or Joint Staff officeThe Court does not consider the motgostatement, standing
unsupported by an agency affidaas, evidencef the agency’s search.
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search was limited to the7dDirectorate and Records Research & Content Branch files, omitting
the other numbered Joint Staff directorates, Doc. No. 79 at 9. The First Circuutckhthat

DOD'’s explanation for this decisiomas“conclusory” because it stateshly that other numbered
Directorates did not handle “live fire tests” or Joint Universal Lesseasned reports, even
though Stalcup’s records requests clearly addressed broader categaoesds than only

those.ld. Further, although Herrington’s third affidaligted the names of the Joint Staff
Directorates that were not searchBdgc. No. 621 17, it did not describe those Directorates’
“missions, functions, or record systems,” and it was “notesatient that the other Directorates
were not likely to have responsive records.” Doc. No. 79 at &4 @.result, the affidavits were
insufficient to “‘cogently’ explain [DOD’s] decision to search only one Diveate.” Doc. No.

79 at 9 (quoting Stalcup v. CIA, 768 F.3d 65, 74 (1st Cir. 2014)).

On renand, Herrington’s fifth affidavit offers more information about the agency’
search of the Joint Staffirst, in©far as the request focused on missile programs, DOD
determined that the MDA, which then fell within OSD and the Joint Staff and whosemissi
focuses on missile defense, “was the proper [DOD] component to 'séarobcordsresponsive
to Stalcup’s requés Doc. No. 96118, 9. But Stalcup then “raised a valid issue that the J-7
directorate within the Joint Staff may have controlled the Joint Universabhe Learned”
reports, leadindpOD to search that Directorate and findresponsive documentsl.  9.DOD
also “considded] whether any other component within Joint Staff may have” had responsive
documents, but determined, based on the missied&inctions of each, that none likely would.
Id. 110. Joint Staff also searched its Records ResearChr@ent Branch filedd.  11.

Thedescription of the agency’s seafmovided in Herrington’s fifth affidavit stidloes

not “‘cogently’ explain POD’s] decision to search only one Directorate.” Although the affidavit
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stateghat the agencgid eventually consider whether otherd2torates nght possess
responsive records, describibgefly each of the other directorates’ missions and functions, id.
1 10, it does not describe the otharebtoratesrecords systems, nor does it describe how
specifically the agency considered whether those systems might contain documents responsive t
Stalcup’s records request. Without such a description, “it is not self-evidethehaher
Directorates were notkely to have responsive records,” Doc. No. 79 at 10, even with the fifth
affidavit's summarydescription of those Directorates’ missions and functibagher, the fifth
affidavit offers no additionahformation such as “a general description of the structure of the
agency'’s file systemMaynard 986 F.2dat 563, that could explain whether or how “searching
other areas would have been overly burdensome,” Doc. No. 79 at 10.

Finally, the agency’s explanation appears to confirm thawis initial assessment was
that MDA, then a component of OSD and fleent Staff would be the only component within
those agenciethat possessed responsive documents, and that its later deuesnbdo consider
whetherthe numbered Directorates likely possessed responsive documents was prompted only
by Stalcup’s suggestion thide 37 Directoratdikely did sa Although the affidavit claims that
Stalcup “never alleged that any of [the] other Joint Staff directorates welgth have
responsive information,” Doc. No. 88 { 10, Defendant offers no justification foriregjui
Stalcup who requested all records in the possession of any component of the &geliregt
the agency’s dasions about its search desidtather, in FOIA cases, the burden is on the
agency to demonstrate “beyond material doubt that its searcleasmnably calculated to

uncover all relevant document§Nation Magazine v. U.S. Customs Serv., 71 F.3d 885, 890

(D.C. Cir. 1995). Because the affidavits before the Court do not contain information stifficie

demonstrate that DOD undertook a gdaith effort to design a search of the Joint Staff that was
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reasonably calculated teturn all documents responsive to Stalcup’s request, the agency has not

met its“initial burden of showing that it conducted an adequate search.” Moffat v. U.S.ddep’

Jusice, 716 F.3d 244, 254 (1st Cir. 2013).

V. CONCLUSION

In light of the Court’s determinatisraboveDOD’s motionfor summary judgmenDoc.
No. 95,is DENIED WITHOUT PREJUDICEStalcup’smotion for discovery, Doc. No. 10ik,
DENIED WITHOUT PREJUDICEDOD shall have thirty days to submit further affidavit(s)
that provide further detail about the design of its searches of the MDA, the OSDhe aluiint
Staff sufficient to‘demonstrate beyond material doubt that its search was reasonably calculated

to uncower all relevant documentsNation Magazine, 71 F.3d at 890, in the ways described in

this Order With these affidavit(s)DOD may file a renewed motion for summary judgmerth

a memorandum limited to ten pag8salcup may file an opposition, limited ten pages, due
fourteendays afteDOD’s filing. DOD may file a reply limited to four pages within seven days
thereafterlf the Court denies the renewed motion for summary judgment, itswiltldirect

the parties to submit their joint or separateppsals for discovery.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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