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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARTEM VASKANYAN,
Petitioner
V. Civil Action No. 13-12422-DJC
GARY RODEN, as Superintendent of the
Massachusetts Correctional Institute at
Norfolk,

Respondent.
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MEMORANDUM AND ORDER

CASPER, J. August 6, 2014
l. Introduction

Petitioner Artem Vaskanyan (“Vaskanyan”)shéiled a petition fora writ of habeas
corpus (“Petition”) pursuant to 28 U.S.C § 2254giltg that (1) the stateoart violated his right
to an impartial jury byseating a biased juror; (2) his trieounsel’s failureto challenge the
seating of biased jurors resulteda denial of his right to edttive assistance of counsel and due
process; (3) he received an illégantence in violation of his dysocess rights; and (4) - (5) his
appellate counsel was ineffective. D. 1;1B1. Respondent opposes the Petition and has moved
to dismiss, D. 10, arguing that Vaskanyan'’s claares not reviewable bthis Court because the
claims are either (1) procedurally defadltbased on an independent and adequate state
procedural rule; or (2) based piy on state law. D. 11. Fordlreasons set forth below, the

Court DENIES Vaskanyan’s Petiti@nd ALLOWS the motion to dismiss.
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Il. Background

A. Factual and Procedural History

In late 2001, Vaskanyan wased before a Hampden Superior Court jury on charges
stemming from an October 31, 1999 home invasion in Springfield, MassachuBetis1 at 26;
D. 11 at 2; Vaskanyan fl 83 Mass. App. Ct. 1137, at *1. &tMassachusetts Appeals Court
summarized the evidence presented during the criminal trial as follows:

On Halloween night in 1999, three men posis trick-or-treaters forced their
way into the home of Ahmet Akin. Dug the ensuing robbery, Akin was beaten
and shot while trying to protect hiswghter, Fulia. The intruders wore masks
and, as a result, neither victim was afdledescribe the rolas or identify them.
Ultimately, one of the men, Alexi Kobapnfessed and identified the defendant
and Maksim Lutskov as his accomplices. Koba testified at trial for the
Commonwealth and provided significant distas to the planning and execution
of the robbery. Another witness, Alexander Arkapov, testified before the grand
jury that the defendant had been preserttis apartment, which he shared with
Lutskov, on the night of the robby. He also stated that he saw the defendant and
the others putting on Halloween costume. trial, however, Arkapov failed to
recall his grand jury testiomy and claimed that he wdoo drunk that night to
remember anything. Reluctantly, Arkapamentified the defendant in court as
“[a] friend,” but maintained that he waunsure whether he saw the defendant at
his apartment on the evening of October 31, 1999.

! To the extent that am\ppeals Court decision oRespondent’'s Memorandum is
referenced, Petitioner does not dispute Respoisdeatitation of facts with regard to the
procedural history of Petitioner’s case or suenmary of evidence found by the Appeals Court.
D. 16 at 4.

2 All references to the record will be diteas follows: Vaskanyan's Petition (D. 1);
Vaskanyan’'s Petition Supplement (D. 1-Bespondent's Memorandum in Support of the
Motion to Dismiss (D. 11); Vaskanyan’s Memorandum in Opposition to the Motion to Dismiss
(D. 16); Transcript Excerpts, Jury Empanent, December 14, 2001 (D. 16-1); Transcript,
Motion Hearing, October 14, 2008 (D. 16-Qommonwealth v. Artem VaskanyaAppeals
Court of Massachusetts, Memorandum and Ofelersuant to Rule 1:28, October 15, 2010
(“Vaskanyan I’y 78 Mass. App. Ct. 1103); Commonwealth v. Artem Vaskangapeals Court
of Massachusetts, Memorandum and Order tlRuntsto Rule 1:28, June 21, 2013 (“Vaskanyan
II”, 83 Mass. App. Ct. 1137).




Vaskanyan |1 83 Mass. App. Ct. 1137, at *1. Ore&@mber 19, 2001, Vaskanyan was convicted
of (1) home invasion, (2) armed assault with intent to rob, (3)-(4) two counts of assault and
battery with a dangerous weapon, anda@sault and battery. D. 1 at 1.

Following these convictions, Vaskanyan filaddirect appeal to the Appeals Court in
December 2001. D. 1-1 at 26; D. 11 at 3.Jume 2006, Vaskanyan filed a petition for writ for
habeas corpus pursuant to 28 U.S.C. § 228kging that the Commonwealth’s delay in
producing the criminal trial transcriptsolated his due process rights. ld@his Court (Zobel, J.)
initially stayed the petition and, upon th@ommonwealth’'s ultimate production of the
transcripts, dismissed it withoydrejudice, noting that Vaskanyan would be free to refile a

federal habeas petition once his claim was exedust the state levelVaskanyan v. Marshall

No. 06-10975-RWZ, 2007 WL 906623,*dt (D. Mass. Mar. 23, 2007).

In September 2007, while his direct appeal was pending, Vaskanyangiledamotion
for a new trial. D. 1-1 at 2D, 11 at 3. The Apgals Court consolidatedaskanyan’s direct
appeal from the convictionsnd his appeal from the denial bis motion for a new trial.
Vaskanyan |78 Mass. App. Ct. 1103, at *2. The Apme@lourt considered Vaskanyan’s claims
that his sentence was illegal under Massachusettshat the trial judge erred in seating biased
jurors, that the prosecutor inggerly introduced testimony she knew to be false, and that his
trial counsel was ineffective for failing to chaltge the seating of biased jurors and failing to
object to the prosecutor’s improper use abptestimony. D. 1-1 at 1-2; Vaskanyar/B Mass.
App. Ct. 1103, at *1-3. On October 15, 2010, thmpdals Court affirmed the convictions and

order denying a new trial. Vaskanyar/8 Mass. App. Ct. 1103, at *3. The Supreme Judicial

% vaskanyan was sentenced for these atdioris in January 2002. D. 1 at 1.
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Court denied Petitioner’s request for furthepalfate review in February 2011. Commonwealth

v. Vaskanyan459 Mass. 1103 (2011).

Petitioner, with the assistance of neaunsel, fled a second motion for new trial in
November 2011. D. 1-1 at 28, D. 11 at 4. Timation was denied an@etitioner appealed in
May 2012. _Id. In his appeal, Petitioner argued tl{a} the trial judge erred in refusing to
provide the jury with an instruction regard identification; (2) that the Commonwealth
improperly introduced prior grand jury testimonytia&l and improperly sggested that the jury
could consider it for substantive purposes; &8) that his counsel on direct appeal was
ineffective for failing to raise aadvance both of those issdef. 1-1 at 3.

In the consolidated direct appeal and firgition for new trial, Vaskanyan did not raise,
and the Appeals Court did notreader the identification ingiction or improper testimony
issues. _Vaskanyan ¥8 Mass. App. Ct. 1103. Therefore,considering Vaskanyan's second
motion for new trial, the Appeals Court determirtbdt both claims of error at trial had been
waived and that it was not the type of “exrdinary case” that euld warrant allowing
Petitioner to raise the waived issues to preva “miscarriage of justice.” Vaskanyan 83

Mass. App. Ct. 1137, at *1 (oig Commonwealth v. Harringtor379 Mass. 446, 449 (1980)).

The Appeals Court then considdrVaskanyan’s ineffective as&nce of counsel claims under

* The Appeals Court characterizBdtitioner’s ineffective assitce of counsel claims as
relating to 1) trial counsel’s ilare to preserve the impropereausf prior testimony issue and 2)
the first appellate counsel’s failure to raise ttentification instruiton and improper testimony
issues, either in the first motidar new trial or on direct appeaf the convictions._Vaskanyan
I, 83 Mass. App. Ct. 1137, at *1. Petitioner arguedchis brief that, while trial counsel
requested and was denied an instruction onstligect of identification as it related to the
victims’ identification of the assailants, thé&rial judge did not fully consider issuing an
identification instruction as it related to @ossible misidentificatin of Petitioner by an
admittedly intoxicated co-assailant. S#H# 2 WL 2345241, at *8. Peatiher characterized the
identification instruction issu@s being fully preserved, makirtgs first appellate counsel’s
failure to raise it the basis foraghneffective assistance claim. Sde
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the “substantial risk of a miscarriage of justice” standard. Fehding that neither claim of
ineffective assistance of counsel created a substantialfreskniscarriage glistice, the Appeals
Court affirmed the order denying the secondiamfor new trial on une 21, 2013._Vaskanyan
II, 83 Mass. App. Ct. 1137, at *2, and the Supremeicial Court denied an application for

further appellate review on Jul5, 2013. _Commonwealth v. Vaskanyat66 Mass. 1102

(2013). Vaskanyan filed the present, timely Ratitior writ of habeas corpus on September 30,
2013. D. 1.

B. Vaskanyan’'s Petition and Memoradum in Opposition to Respondent’s
Motion to Dismiss

The first two grounds of Vaskanyan’s Petitiomate to the trial court’'s seating of, and
trial counsel’s purported @ifectiveness in failing tobject to, allegedly biasl jurors. D. 1; D.
1-1. Grounds three througlvé relate to théegality of his sentencend claims that his appellate
counsel was also d@ffective. _1d. In his memorandum of law in opposition to Respondent’s
motion to dismiss, D. 16, Vaskanyan advanaeguments pertainingp grounds one and two
only. He concedes that grounds three throughdivas petition appear to be without merit and
does not advance arguments related to those grounds. D. 16 at 4, n. 3. Because Vaskanyan
advances arguments related otdygrounds one and two of theti#en, the Court will consider

those grounds and related arguments and will idsmvithout prejudice, grounds three through

five.

C. Relevant Proceedings in State Court

The Court summarizes the state proceedne¢gsvant to ground one and ground two of
the Petition.



1.

Jury Empanelment

Petitioner argues, as he did uptrect appeal, that the tripldge erred by seating a juror

who stated he would credit the testimony of #cgeowitness more thathat of another person,

thereby depriving him of his right to an impal jury. D. 1-1 at 4. Vaskanyan’s jury

empanelment took place in Hampden SupeCiourt on December 14, 2001. The court engaged

in the following colloquy with juror 4-13:

JUROR:
COURT:
JUROR:

COURT:

JUROR:

COURT:

JUROR:

COURT:

JUROR:

COURT:

JUROR:

COURT:

JUROR:

COURT:

JUROR:
COURT:

I’'m JohrRit Rit (phonetic)

Okay, sir.

My problem is | would tend telieve what a police officer said. | don’t
know if | can be truly impartial.

That's what you're here to ddei Let me ask you this. I'm looking at
your background. Obviously you're a ithd States citizen. You truly
feel you could not keep an open mindtemms of (inaudible) credibility
whether it's a police officer or someone else?

| don’t know honestly, and | kn@acouple policemen and | would like to
think | could but | don’t really know if | could.

Okay. I'm not going to excuse yatthis time. I’'m going to take a look
at the overall panel. | understanoll be deciding this case on the facts
presented to you in this courtroom.

| only believe theolice officer would have whaver facts to do the job to
get him there. I'm sorry. | think pakmen would have the facts to arrest
someone.

So you think that because a parss charged with a crime and a police
officer's participation in developinghat charge, that the charge is
necessarily true?

| don’t think that the policemeleveloped a charge. What | think is the
policemen had the facts to see thagbethe right person. That's why I'm
saying | don’t think he would arreahyone without substantial proof.

But you do understand police officers would not be testifying as to
innocence or guilt. That's not their determination. They're testifying as to
facts.

As to facts they have found.

So knowing that would you still Ysa a tendency to believe them if the
same facts were testified to by a civilian witness?

Are you asking me if civilianitmess (inaudible) tend to believe police
officer more?

Or civilian witness didn’t (inalible), tend to believe police not the
civilian no matter what is said?

| don’t know.

I’'m going to keep you. | think you can keep an open mind.



D. 16-1 at 24-27.
The colloquy with juror 4-8 was as follows:

COURT: Mr. Robert.

JUROR: Yes.

COURT: You're currentlyn the armed forces?

JUROR: Yes, | am. In the Nation&uard 23 years, firssergeant maintenance
squad.

COURT: What's your concern.

JUROR: | answered yes kd believe a police officer.

COURT: You would have a tendency to believe a police officer over a civilian?

JUROR: Yes.

COURT: Do you feel, based on your miliggdbackground and principles you use in

that capacity as well as your thouglas an American citizen, that you
could put that aside and keep an open mind in terms of civilian witnesses
versus police officers?

JUROR: | think I could. | answered yestihe question. | thinkcould put it aside.
COURT: You think you could put it aside?
JUROR: Uh-huh

COURT: You're here becae | asked that questio&ood for you, Mr. Robert. I'm

going to keep you.

D. 16-1 at 22-23. After voir diref the jury pool, the partiewere allowed to challenge the
seating of individual jurors. D. 1-1 at 7. dkanyan’s defense couns®tercised all fourteen
allotted preemptory challenges, while the Commonwealth used nineDdéense counsel did
not challenge juror 4-8 or 4-1&jther for cause or via a mnptory challenge, and did not
request additional preengoy challenges. 1d.

2. Evidentiary Hearing Relative ¥askanyan’s 2008 Motion for a New Trial

During a motion hearing related to Vaskanyan’s first motion for a new trial, his trial

counsel testified as to her re@altion of the voir dire of juror 43. D. 16-2 at 8. She testified

that, at that time, she had recollection of the colloquy with jor 4-13 and did not remember

why she had not used a preemptoraligmge or objected for cause. Idowever, she also

® In his opposition to the motion to dismis&@skanyan does not press his argument as to
juror 4-8 as he concedes that itnghout merit. D. 16 at 6 n. 6.
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testified that she had twelve years of eigrece doing criminal defense work, that she
understood her right to challengguaor for cause during the jury Isetion process, and that, if
she had concerns aboupatential juror, shevould have requested thiéie court conduct further
voir dire of the individual._Idat 7-9. She testified, further, that if she did not challenge a juror
for cause or use a peremptory challenge and didegpiest that additiongluestions be posed to
the individual, it would be fair to say that she fekttthe individual woulde good juror, either
for her or for her client. _Idat 8-9.
II. Standard of Review

Pursuant to the Antiterrorism and Effeetiideath Penalty Act of 1996 (“AEDPA”), this
Court reviews Vaskanyan’s application for a writhabeas corpus to determine if the state court
adjudication “resulted in a deasi that was contrary to, or inwa@d an unreasonable application

of, clearly established federal law, as determimgthe Supreme Court of the United States.” 28

U.S.C. § 2254(d)(1); Clarke v. SpencéB2 F.3d 135, 140 (1st Cir0@9). This standard is

“difficult to meet’ because the purpose of [thatste] is to ensure that federal habeas relief
functions as a ‘guard against extreme malfunctiortke state criminal justice systems,” and not

as a means of error correction.”_Greene v. FisheilU.S. _, 132 S. Ct. 38, 43 (2011) (internal

citations omitted).

A state court decision is “contrary to” ciBaestablished Supreme Court precedent where
“the state court applies a rulkat contradicts the governingwaset forth in [Supreme Court]
cases” or where “the state couonéronts a set of facts that aretevaally indisthguishable from
a [Supreme Court] decision andveetheless arrives at a resulffeient from [Supreme Court]

precedent.” _Williams v. Taylob29 U.S. 362, 405 (2000). Aast court decision involves an

“unreasonable application” of Supreme Courqgadent “if the state cduidentifies the correct



governing legal rule from [theupreme] Court’s cases but unreasonably applies it to the facts of

the particular state prisoner’s case.” a407;_seé¢’Abbe v. DiPaolg 311 F.3d 93, 96 (1st Cir.

2002); McCambridge v. HalB03 F.3d 24, 36-37 (1st Cir. 2002). Because the statute “uses the

word ‘unreasonable,” as opposed to ‘erroneous’ or ‘incorrect, a statd’s application of
federal law must go beyond simple error totifysissuance of the writ of habeas corpus.”

Morgan v. Dickhayt677 F.3d 39, 46 (1st Cir. 2012) (citing Willian&29 U.S. at 411).

V. Discussion

A. Petitioner’'s Claim Regarding the Seang of Certain Jurors Must Fail

When a federal habeas petition challengest& stourt decision that “rests on a state law
ground that is independent of the federal tjoasand adequate to support the judgment,” a

federal court is precluded from considerthe habeas claim. Jewett v. Bra@84 F.3d 67, 76

(1st Cir. 2011) (quotigp Walker v. Martin 131 S. Ct. 1120, 1127 (2011))Procedural default of

federal claims in state court is an indepernidend adequate statewy ground barring habeas
relief . . . so long as the stategularly follows the rule and bBanot waived it by relying on some
other ground.” _Id(citations omitted). In Massachusetts, it is an “unbroken practice [ ] beyond
guestion” that issues “which could have beeset at the trial and in appellate review after
trial[,] but which were not so raised” are coreied waived, outside afxtraordinary cases in
which a judge makes a discretionary determinatian the waived claims should be considered

to prevent a miscarriage of jig. Commonwealth v. McLaughli364 Mass. 211, 229 (1973)

(internal quotations omitted) (citing cases); Commonwealth v. Harrin8t Mass. 446, 449

(1980); Commonwealth v. Watsot09 Mass. 110, 114 (1991).“[T]he Massachusetts

requirement for contemporaneous objectionarnisindependent and adequate state procedural



ground, firmly established in the state's junisfgnce and regularly followed in its courts.”

Janosky v. St. Amand94 F.3d 39, 44 (1st Cir. 2010).

However, the bar on consideration of a prhaally defaulted clainis removed “[i]f the
last state court to be presentedh a particular federal claimeaches the merits,” Bly v. St.
Amand No. 08-10005-MLW, 2014 WI1285684, at *5 (D. Mass. Mar. 31, 2014) (quoting Ylst

v. Nunnemaker501 U.S. 797, 801 (1991)), or if Petitiortan demonstrate “either cause for the

default and prejudice from the claimed viada of federal law, orthat a fundamental

miscarriage of justice will result if theas is not considered.” _Gunter v. Maloné&91 F.3d

74, 78 (1st Cir. 2002) (citing Coleman v. Thompss®il U.S. 722, 750 (1991)). To demonstrate
cause for a procedural default, a Petitionerstmgenerally demonstrate that “some objective
factor external to the defense impeded [hislunsel's efforts to comply with the State's

procedural rule.” _Murray v. Carried77 U.S. 478, 488 (1986). Further, “the mere fact that

counsel failed to recognize the factual or legasis for a claim, or failed to raise the claim
despite recognizing it, does not constitute cause for a procedural defaulit’486.

Petitioner asserts that the court’s selectiojuodr 4-13 deprived him of his right to an
impartial jury under the Sixth and Fourteenth Amendments to the United States Constitution. D.
1-1 at 4. He contends thaigtclaim was not prockirally defaulted at the state level because,
despite determining that the claim had been adithe Appeals Court proceeded to adjudicate
the merits of the claim, thereby removing the bmhabeas review. D. 16 at 5. Petitioner
concedes that “had [thepfeals Court] stopped at itsnfling of waiver, [R]espondent’s
procedural bar argument would prevail.” _ Iddowever, Petitioner argues that because the
Appeals Court did not review the claim under abstantial risk of a miscarriage of justice”

analysis in_Vaskanyan hs the court did with sors that it viewed as waived in Vaskanyan Il
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the Appeals Court must have assessed the nwdriise impartial jury claim when it decided
Vaskanyan'’s consolidated direct appeal and motion for new trialat 18-6. In other words,
Petitioner asserts that the differestandards applied in Vaskanyaarid _Vaskanyan lindicate
that the Appeals Court consiéerthe merits of his impartial jury claim in 2010, removing the
bar on consideration of procedurally defaulted claimsati®.

In Vaskanyan ,Ithe Appeals Court observed thaa]§ an initial matter, defense counsel
did not challenge juror numbet-13 for cause or use a preemptory challenge,” determining
“[t]hus, the question of impartiality of that jurand the adequacy of the voir dire are waived.”
Vaskanyan,| 78 Mass. App. Ct. 1103, *1. The court caned, stating “[e]verf this were not
the case, our review of the record leadstausconclude that the judge did not abuse his
discretion.” Id.

Accordingly, the Appeals Court did make @vert determination that the question of the
impartiality of the juror 4-13 anthe adequacy of the trial cour/sir dire examination had been
waived. However, because the court went oretew the record fortause of discretion by the
trial court, and because the court did not expfizview Vaskanyan's ineffective assistance of
counsel claim as waived, it is ndear that the Appeals Court aféel a “plain statement that its
decision rests upon adequate and inddpat state grounds.” Harris v. Red89 U.S. 255, 261
(1989) (citation and internal marks omitted). \&¥Ha state court needot fear reaching the
merits of a federal claim in aaternativeholding” and “may reaclk federal question without
sacrificing its interests in finality, federalism, and comity,” a state court must first “explicitly
invoke[] a state procedural bar ruide a separate basis for demisibefore assessing the merits

of the claim in the alternative. Harris v. Red89 U.S. 255, 264, n.10 (1989) (emphasis in the
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original); but sedBoutwell v. Bissonnette66 F. Supp. 2d 243, 245-46.(Mass. 1999); Buxton

v. Collins 925 F.2d 816, 821 (5th Cir. 1991).

In light of the entire opinion, the App&alCourt did not “clearly and expressly”
demonstrate the court’s intention to rest diecision on state predural grounds,_ Harrigl89
U.S. at 263, particularly where the furthesalission was not clearly a “discretionary, and
necessarily cursory, review undemaiscarriage of justice’ analyg” which would not indicate
the state court’s intention to waive its relianme the independent stapgocedural rule, this
Court’s review of the meritgloes not “undermine the ruleatha state court's finding of

procedural default is an adequate amdkpendent state ground.” Lynch v. Ficd38 F.3d 35,

45 (1st Cir. 2006); GunteP91 F.3d at 80 (1st Cir. 2002); Jackson v. Amat29 F.2d 41, 44-45

(1st Cir. 1984); Loughman v. O'Brie603 F. Supp. 2d 259, 263 (D. Mass. 2009). As such, the

Court can address the memisground one here. SpencBB2 F.3d at 143.

However, the Appeals Court’s finding that thial judge’s assessmeat the impartiality
of juror 4-13 was not erroneous or an abusalietretion is not a decision “contrary to, or
involv[ing] an unreasonable appitton of, clearly established fed law, as determined by the
Supreme Court of the United Stated).S.C. § 2254(d)(1); Spences82 F.3d at 140. Because
the voir dire process aims specifically at identi§ potential juror bias, and because the trial
court’s determination that a juror was unbiasetentitled to a presumption of correctness under
28 U.S.C. § 2254,” Petitioner bears a heavy burdeteafonstrating juror paality. Gilday v.
Callahan 866 F. Supp. 611, 623 (D. Mass. 1994), a8 F.3d 257 (1st Cir. 1995).

The question whether jurors are impartial ie tonstitutional sense is one of mixed law
and fact as to which the clexiger has the burden of persigm, for: ‘[u]nless he shows

® Having found that ground one is not cleayprocedural default, the Court need not
address Petitioner’s alternativegament, D. 16 at 6-7, that inefftive assistance of trial counsel
caused the procedural deltavesulting in prejudice.
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the actual existence of such an opiniontle mind of the juror as will raise the
presumption of partialitythe juror need not nessarily be set aside. . And, to decide

whether the challenger has sustained hisdény it is the duty of this court [] to
independently evaluatle voir dire testimongf the impaneled jurors.’

Geagan v. GavirR92 F.2d 244, 246-47 (1st Cir. 196I)térnal citations omitted).

As the Appeals Court discussethe trial court’s collogquywith juror 4-13 does not
clearly demonstrate that the juror would lb®able to remain impartial. Vaskanyar78 Mass.
App. Ct. 1103, at *1. Juror 4-13 sdtthat he “would like to thin[he] could” keep an open
mind regarding a witness’ credibility, but didtdohow whether he really could. However, the
Appeals Court noted (1) thatehtrial judge carefully examined the prospective jurors who
informed the court that they believed they woalfbrd greater weight and credibility to a police
officer’s testimony than to a civilian’s testimor() that the trial judge concluded that he would
not have seated juror 4-13 before ascertainiegutor’'s impartiality; and (3) that Vaskanyan’s
trial counsel was satisfied with the jury. lat *1-2. As there was no objection from trial
counsel, the facts surrounding the placement of gnbB are distinguishable from those cited in
Petitioner’s brief, D. 16 at 184, in which prospective jurors were seated over objection from
defense counsel that they be removed for cause.

On this record, the Appeals Court’'s deteration that the seatingf juror 4-13 did not
deprive Vaskanyan of his right &m impartial jury is not one thatas “contrary @, or involved
an unreasonable application ofearly established federal law, as determined by the Supreme
Court of the United States28 U.S.C. § 2254(d)(1); Spenc&82 F.3d at 140; seBavin 292

F.2d at 249 (noting that triabarts assess a potential juroclsaracter and intelligence through

’ Although the trial court and ¢hAppeals Court each acknowledgeat the transcript of
the voir dire contained “inaudie$” and was not entirely complete, both courts relied upon the
transcript in part in evaluatingaskanyan'’s claims, Vaskanyan/B Mass. App. Ct. 1103, at *1
n. 2.

13



observation of his general agpance and demeanor during rvdire and acknowledging that
“one who is aware of a slant ofind may not only be more iligent than one who is not, but,
also, being aware and more intelligent, be betbde to make due allowance for his predilection
and guard against it in coneatiously performing his sworn dutas a juror”). The court’s
conclusion regarding this issue cannoshal to have been unreasonable.

B. Petitioner’s Ineffective Assistance of Counsel Claim

Vaskanyan next contends that his trial cousskilure to challenge the seating of two
biased jurors denied him of his constitutional righ¢fi@ctive assistance of counsel. D. 1-1 at 6.
Specifically, he argues that trial counsel’s failtwause a preemptory challenge or challenge for
cause jurors 4-13 or 4%each of whom deliberated in his easonstituted ineffective assistance
of counsel. Id. at 7.

As previously discussed, the Appeals Gagknowledged that “defense counsel did not
challenge juror number 4-13 for cause oe aspreemptory challenge.” Vaskanyan8 Mass.
App. Ct. 1103, at *1. Again, however, the court dat “clearly and expresdy” demonstrate an
intent to rely on procedural wadv as the basis for deciding timeffective assistance of counsel
claim, Reed 489 U.S. at 263, particularly in light dfie court’'s analysi®f the issue under

Commonwealth v. Saferiarthe Massachusetts standard for ineffective assistance of counsel

claims that is functionallgquivalent to the Stricklanstandard. _Ficco438 F.3d at 48 (noting
the functional equivalence of the two standards).

Having determined that the Appeals Court readhednerits of the ineffective assistance
of counsel claim, rather than relying on waiasrthe basis for its determination, this Court will

apply the AEDPA standard of review to detarenwhether the decision was “contrary to, or

8 Seefootnote 5, supra
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involved an unreasonable application of, cheaelstablished Federal law.” 28 U.S.C. §
2254(d)(1);_Janoskyb94 F.3d at 46-47. “The Stricklasthndard qualifies as clearly established
federal law for purposes of habeas review.” atl47 (citations omitted). The Appeals Court’'s
employment of a standard furatially equivalent to_Stricklandemonstrates that the decision

was not contrary to clearly teblished federal law. Id.

A
To demonstrate ineffective assistance of counsel under Stricldatedendant must show

(1) that counsel’s performance svao deficient that he, effectilly, did not receive “counsel” as

guaranteed by the Sixth Amendnteand (2) that the deficiérperformance prejudiced the

defendant, depriving him & fair trial. _Strickland 466 U.S. at 687. Thus, the defendant must

show that his “counsel’s repeggation fell below an objectiveastdard of reasonableness,” Id.

at 688, and that “there is a reaable probability [(wlkth undermines confidence in the outcome

of his case)] that, but for counsel’s unprofessi@naidrs, the result of éhproceeding would have

been different.” Idat 694. Under Saferiaemployed by the Appeals Court here, Massachusetts

courts analyze “the specific circumstancestltd given case to see whether there has been

serious incompetency, ineffamcy, or inattention of counsel-behavior of counsel falling

measurably below [that] which might be expected from an ordinary fallible lawyer-and, if that is

found, then, typically, whether has likely deprived the defendaot an otherwise available,

substantial ground of defense.” Commonwealth v. SafeBi® Mass. 89, 96, (1974).

Petitioner asserts that the Appeals Coumproperly applied the standard for evaluating
the effectiveness of counsel. D. 16 at IThe Appeals Court determined that Vaskanyan had
not met his burden of demonstrating ineffectagsistance, agreeing with the trial court that
Vaskanyan'’s trial counsel’s failerto challenge the seating oétjuror was a “sound, reasonable,

strategic decision” and tiag that trial counsel was an experienced criminal defense attorney
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who worked proactively to expose potential jurcasbduring the jury selection process. While
trial counsel did not recall theourt’'s examination of juro®-13 or her reasons for not
challenging that particular juroR. 16-2 at 8, she tefed that she was an experienced criminal
defense attorney and would have requestedhleatourt conduct further examination of juror 4-
13 if she had concerndaeut his impartiality. _Idat 7-9. Trial couns& conclusion that her
failure to challenge the juror or request furtb@amination related to her determination that the
juror would be good for her or her client, &t.8-9, supported the statourt findings that she
had not been ineffective.

Accordingly, Petitioner has not made a shagvthat trial counsel’s failure to challenge
juror 4-13 was so deficient that he was deraffdctive assistance of counsel and was deprived
of his right to a fair trial. _Strickland 466 U.S. at 687. In addition, Petitioner has not
demonstrated that, but for triadunsel’s seriously deficient conduntfailing to use an available
challenge to juror 4-13he outcome of his proceedingouwld have been different. It 694.
Accordingly, this Court cannot conclude aththe Appeals Court decision involved an
unreasonable application of ctgaestablished federal law28 U.S.C. § 2254(d)(1); Janosky
594 F.3d at 46-47.

V. Conclusion

For the aforementioned reasons, the CourNES Vaskanyan's pdton for a writ of
habeas corpus, D. 1, and GRANTS the motiodismiss, D. 10, with mjudice as to grounds
one and two and without prejudicetagyrounds three, four and five.

So Ordered.

& Denise J. Casper
Lhited States District Judge
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