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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
LEONARD ROUSSIN, )
)
Plaintiff , )
) Civil No.
V. ) 13-1253%-DS
)
COVIDIE N LP, )
)
Defendant. )

MEMORANDUM AND ORDER ON
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

SAYLOR, J.

This is an action alleging unlawful employment discrimination on the basis of age.
Plaintiff Leonard Roussiwas employed as ardctorin the federal taxampliancegroupat
defendanCovidien LPin Mansfield,MassachusettsHe alleges thahe was unlawfully
terminated fronhis position because of hagje in violation of the Age Discrimination in
Employment Act29 U.S.C. § 623(a)(1) (“ADEA”), and Mass. Gen. Laws ch. 151B § 4.

Covidien has movefibr summary judgment in it&avor. For the reasons described
below, the motion wilbe granted.

l. Factual Background

The following facts are undisputed unless otherwise noted.

A. Roussin’sHiring and Job Duties

Covidien is a large manufacturef medical devices and supplies. Leonard Roussin is a

certified public accountant.
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Roussinwas hiredby CovidienasDirector, Federal Tax Compliance in November 2007.
(P1’s SOFY 4). Stephen CareWice President of TaxandSean HealyDirector ofU.S.
International Tax Compliance, interviewed Roussin for the position and supported his hiring.
(Id. 11 2, 3). At the time Roussimvas hired, he was 57 years dithrey wa$1; and Healy was
42. (d.T5).

Roussin’s duties included reviewing and preparing federal tax returns, working on
guarterly estimated payments, preparing federal tax return extengioiesying pre-acquisition
tax returns, coordinating work on the research and develogaeatedit and th&ection 199
tax deduction, and providing tA@ax Accountinggroup with tax differences on a quarterly basis.
(Roussin Dep. at 278, 37.1 Roussin was responsible for ensuring that all requirements of such
projects were satisfied and for reviewing therkvof senior managers and managers on tax
returns, estimates, and tax extensiond. at 55. Once Roussin reviewed the work, the work
product went to Healy for a second reviewd. )(

One of Roussin’s dutiesasto help ensuréhe accurate preparati@amd filingof all
federal income tax returns, estimatasd extensions.Hgaly Aff. 7). The Federal Tax
Compliancggroup was required to meet variagogernaldeadlines to ensure that tax documents
were ultimately accurately and timely filed with tia authorities. I¢.).

Roussin’s first supervisor at Covidien was Greg Schmeichel, who held the position of
Senior Director, Federal Tax Compliancdd. {| 4). Schmeichel reported directtyCarey.

(Id.). Other members of tHeederal Tax @mpliance group included Senior Managers Nancy
Medeiros and Debbie McNamara and Manager Ericke Schulzef 16). As a mlector,

Roussin was considered senior to all thred.).(

1 Section 199 refers to a manufacturer's domestic production activitietdction. (Roussin Dep. at 35
36).



From November 2007 until October 2010, Schmeichel served as Roussimesliate
supervisor Hecompletedannualassessment# Roussin’s performanda which he rated
Roussin as “Meets Expectations” di#d Covidien Standards. Schmeichel’'sassessmentdso
contained comments that were generally positive as to Roussifosmpance. For example,
Schmeichel noteth Roussin’s fiscal year 2009 assessment that Roussin possessed “[a] good
understanding of deadlines and delivers on time.” (Trombetta Aff. Ex. |, at S5fis€aryear
2010 Schmeibel reported that Roussin “continues to be an excellent contributor to the
compliance group . .[and] continues to timely calculate and process all quarterly estimates and
tax returns.” (Trombetta Aff. Ex. J, &.2

B. Healy’'s Direct Supervision of Roussin

In October 2010, Ealy replaced Schmeicha&hd became Roussin’s new direct
supervisor. KealyAff.  5). Roussin repoddto Healy until he was terminated in November
2012. (d.).

The Federal Tax Compliance group assumed more responsibilities at thestahge H
becameSenior Director (Healy Dep. at 51; Roussin Dep. at 50). ©Oh€arey’s concerns was
that Deloitte which provided tax consiittg servicegzo Covidien, was too involved in the
compliance process and that Covidien should manage or “own” the proCegsy Dep. at 64
Duringthe first year that Healy was the Senior Director, the Federal Tax Gorolgroup
assumed more compliance responsibilities, including some from Del@iéaly Dep. at 51,
Roussin Dep. at 50 In July 2011 Covidien implementedostcuttingmeasures (Roussin Dep.

at 48. As aresult, the Federal Tax Compliance group had to rely even less on outside

2 Roussin received an annual raise each year he was employedwiidie@, including 2011 and 2012.
(LeFleur Aff. T 11).



consultants and take on more responsibilitiég.). (

C. The Research andevelopmentSurvey E-Mails

One of Roussin’s responsibilitiascoordinating the collection of information
necessary to calculatir@ovidien’stax creditdor research and development. (Roussin Rép.
30-35). Part of Roussin’s role was to coordinate between Deloitte, the angdunt that
actually performed the tasredit calculations, and Covidien’s payroll department, which
provided Deloitte witlthe payroll data on whidfe calculations weneartly based (Id. at 30-
35).

On February 2, 2011, Deloitte consultant Kristin Sieminski e-mailed a number of
Covidien employees with a requést information relevant tahe R&D credit. (Rigby Aff.
Ex.l) The email began wh a bolded sentence statingh@&below email is sent dyehalf of
Len Roussin, Director of Federal Compliance at Covidieid?).( Although the email
concluded with “Best regards, Léit,was sent by Sieminski with “cc” to Roussin.(Id.).

On February 14Sieminskie-maileda similar survey request to Mike Sgrignari,
Covidien’sSenior VicePresident of Global Operations, without including Roussitheficc’
line. (Rigby Aff. Ex. J at3).® Sgignari emailed Roussin to confirm that the survey was
necessarystatingthat “I am not inthe habit of taking direction from consultantsld. @t 1).
When Roussin confirmed that the survey was legitimate, Sgrigriedthat “[w]hoever is
responsible [for the survey] within Covidien Tax should email the recipients, gmainianum,
Deloitte should be copying [the] internal Covidien Tax sponsdd’ &t 1). Eventually, Healy
felt the need to “apologize” to Sgrignari for the “miscommunicatmricerninghe survey.

(Rigby Aff. Ex. K, at 1).

3 The body of the @nail identified Roussin ashe Covidien pointof contact for questionsoncering the
survey.



Forfiscal year 2011the first full yearfor which Healy supervised Roussin, Healy rated
Roussin as “At Covidien Standards.” (Rigby Aff. Exat,9). Healy described Roussin as “a
key member [who] can always be counted on to provide his deliverables in a timely fashion.”
(Id. at 6). The assesment did not contain any reference to the Sieminskaiés in February
2011.

In October2011, a part of &Section 199 tax project, Roussin vegminresponsible for
sending out an information request to various Covidiaployees.Although Roussin sent the
requesby e-mail from his own account, it was signed by a Deloitte consultant. (Rigby Aff. Ex.
M, at 3). Roussitateracknowledged that theraail was improper and that he hsichply
forwarded it on from the consultant. (Roussin Defi.26-27). When the anails came to
Healy’s attention, he instructed Roussin to put the project on hold until he and Roussin could
discuss it. (Rigby Aff. Ex. M).

D. Roussin’'s Review of Subordinates’ Work

In 2012, some of the junior members of the mmpliance groupeportedo Healy that
they had concerns about Roussi@giew of theirwork. For example, DebbMcNamara
directly expressetb Healyheropinion that Roussin was not performing an adequate review of
her workrelated to certain pracqusition tax returns (McNamara Depat 32). Ericke Schulze
also reported to Healy that she did not feel as if she could go to Roussin with quesizuse be
his answers were sometimes incorrect or in conflict with whalyhreauld want done. (Schulze
Dep. at38-39.

E. The R&D Credit Issue

At some point in early January 2012, Deloitte gave Roussin an estimated aatclaati

the fiscal year 2011 R&D tax credit. Roussin noticed that it was signifidamtgr than the tax



credit amount from previougears (Id. at96). After some investigation, Roussin and Deloitte
discovered that payroll information for approximately 100 employees, which wassagy to
calculate the credit, had not been included in Deloitte’s calculatidchsat @7). The
information, however, was deemed “confidential,” meaning that Roussin himsetiotvable to
access it. Ifl. at 96). Roussin coordinated with Covidien’s payroll department to provide the
data to Deloitte. Il. 97-104). The delay ultimately required the involvement of Healy and
McNamara in the project, which was not completed in April 2012, well past the March 2012
deadline. Id. 98-99, 112).

F. The Airox Extension

Roussin was given the task of preparing a request for an extension for fedélaltax
for Airox, a Covidien subsidiary, which was to be filed on March 15, 2012. (Roussin Dep. at
70). On March 16, Healy e-mailed Roussin to ask whether he had filed the extension reques
(Id. at 7272). Roussin tersely responded in an e-mail, “No, we didnfd’ af 72). Healy
considered that to be an inadequate response and went to Roussin’s office, winayduka
“heated discussion.”ld. at 74).

G. Healy's Question to Roussin

Roussin contendfatat some point in 201Healy asked him*How long do you intend
to work?” (d. at148). Roussin replied that he intended to work five more yehltsat (149).
Roussin testified that he could not rementherdateof the conversation; he testified at his
deposition that he “want[ed] to say sometime inearly 2012,” but “maybe it was later than
that.” (d. at 148)?

Roussin also testified that he did not remember the context in which the question was

4 He further testified that “[m]aybe it was after | went on the [Perémwe Improvement Plan, which
started on August 27, 2012]. | don’t remember exactlid?).(
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asked. Id. at 149). He does not recall if Healy said anything in response when he said he
wanted to work for five more yearsld(). Healy never raised the topic on any other
occasion. 1¢l.).°

H. Fiscal Year 2012Mid -Year Performance Evaluation

Beginning infiscal year 2012Covidien added a migear performance evaluan to its
existing performancassessment proceddealy completed Roussgnmid-year evaluatiomon
April 19, 2012 He wrote:

As a Director [Roussin] needs to lead by examplen needs to be willing to work on

projects/issues that are outside of his comfort zone and be willing to dirers iotitee

effort. He needs to be a resource of help and information for Senior Managers faor. and
othermembers of the Tax Department
(LeFleur Aff. 1 8; Healy Aff. § 12, Ex. . Healy also told Roussin that his behavior and
responseoncerning the tadleadline extensiowas unacceptable amthprofessional, and that he
expected better from a directi@vel employee. (Healy Aff. 1 12).

Around the samdime, Healy and Carey began discussing Healy’s dissatisfaction with

Roussin’s performance. Both mexrpressed concethat Roussin was not showing the

leacership omentoring skills desired of ardctor. Healy Dep. all62-67).

l. The United States Surgical CorporationReturn

Roussin was also responsible for preparing the fiscal yearta®Xéturn for United
States Surgical CorporatipaCovidien subsidiary. (Roussin Aff. § 94). Roussin completed
most of the return, which was finished by Deloitte while Roussin dealt with an ill{id9s In

May 2012, Healy reviewed the tax forms and Roussin’s work papers coverirgjuireand

5 Healydenies that he asked the questi@dealy Aff. 120).



founda totalof 69 “review points.” Id. § 93)°

J. The Missed$100 Million Adjustment

In late May 2012, Roussin prepared a thyudirter tax estimate for Tyco Healthcare
Group LP, anotheCovidien subsidiary. (Roussin Degi.131-32). Hefailed to include a cost
sharing adjustment that resulted in the calculation being affdrg thar$100million. He did
sodespite being made aware of the adjustment in advance by. Hhlgt 132-33. According
to Roussin, gch mistakes were not uncommdtealy and Medeirobad both previouslgnade a
similar error bymissing a $78nillion goodwill adjustment for a USSC tax estima{®ledeiros
Aff. § 23; Healy Dep. a3-74; Roussin Aff. | 64).

K. Performance Improvement Plan

After consulting with Covidien’s human resources department, Healy placed Roussin on a
formal “Performance Improvement Plaeffective August 27, 2012(Rigby Aff. Ex. Q). The
PIP called for weekly meetings betwebe twoto discuss Roussin’s performze, as well as the
generation of weekly progress remor{Roussin Dep. at 78-B0

During the first week of the PIP, Roussin was responsible for submattingfttax return
and aseparate R&D tax credit calculatidmth of which had a deadline of August 31, 2012.
Roussin, however, missed the deadline for both, completing the draft return on Septamber 4

the R&D calculation on September @Roussin Aff. Y 7&79).

6 The parties disagree as to whether “review points” should properly be emnaedtias “errors” or as
simply issues meriting further discussion before a final decisitie. parties also disagree as to whetheitéms
characterized as “errors” by Healy were made by Roussin or by Deloitte.

" Covidien asserts thétealy’s oversight of a goodwill adjustmemés different than Roussin’s oversight
because it was a favoraladdjustment that Healyadproactively addressed with CarefHealy Sec. Aff.  122).
However, taking the record in the light most favorable to Rousgre ik sufficient evidence to infer thHa) Healy
and Medeiros also missed an adjustment o agdmate(2) the adjustment was of a type similar to the adjustment
missed by Roussin; arf@) the adjustment was ofraughly similar magnitude (Medeiros Aff. § 23; Healy Dep.
73-74; Roussin Aff. 1 64).



Healy also continued to take issue with Roussin’s review of the senior managess’For
example, when reviewing a steoktion adjustment made td@urth-quartertax estimate, Healy
discovered that the adjustmdrad beemmiscalculated. (Healy Dept 147). Chris Della Valle,

a junior member of the group, had originally performed the calculation and submitted it to
Roussin for review. (Roussin Aff. {1 163). Della Valle hadssured Roussin that tHata
underlyirg the calculation was correcfld.). However,after investigatinghe errorHealy
discovered that was not.(Second Healy Aff. § 33)Healypersonally contacted the Covidien
employee responsible for supplying theormationat issue and made the necessary changes to
theestimate.(Id.). Ultimately, the mistake was corrected, but Healy felt #sad directqr
Roussin should have discovered the error himself instedyirig on Della Valle’s assurances.
(Id. 1 3334).

L. Termination

Roussin’s performance did not improve, at least in the eyes of Healy. In November 2012,
Carey and Healy jointly agreed to terminate Roussin’s employment. (Oapegt84). At the
time of the decision, Roussimas62 years oldCarey was 56and Healy was 47. (Roussin Dep.
at 9; Carey Aff.f4; Healy Aff. 121). Covidien did not hire anyone to replace Roussin; instead,
the companplit his former duties between Lisa Palin, age 45,@ndsDella Valle, age 40.
(Healy Depat292).

M. The September 2013 Rduction-in-Force

In September 2013, Covidien undert@ieductionin-forceacrosdts federal and state
tax compliance groupgLeFleur Aff.  13).Carey was primarily responsible for determining
which personnel would be let go, although Healy was consulted once @ardgtierminethat

Healy would be retained. (Carey Aff. 14t the time the RIF was implemented, the federal



and state tax groups contained 15 employees, 13 of whom were 40 years of age or older.
(LeFleur Aff. 9 13). All six of the terminated employees were over 40, ledvengewly
reorganizedax compliance group with nine members, seven of whom were older than 40.
(Id.).8

[l Legal Standard

The role of summary judgment is to “pierce the pleadings and to assess the prdef in or
to see whether there is a genuine need for trilé'snick v. General Elec. C&®50 F.2d 816,
822 (1st Cir. 1991) (internal quotation marks omitted). Summary judgment is appropeate wh
the moving party shows that “there is no genuine dispute as toateyiahfact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “Essentialé/sB[jl
mandates the entry of summary judgment ‘against a party who fails to makeiagshofficient
to establish the existence of an eletmessential to that party’s case, and on which that party will
bear the burden of proof at trial.Coll v. PB Diagnostic Sys50 F.3d 1115, 1121 (1st Cir.
1995) (quotingCelotex Corp. v. Catretd77 U.S. 317, 322 (1986)). In making that
determinationthe court must view “the record in the light most favorable to the nonmovant,
drawing reasonable inferences in his favdddonan v. Staples, In&56 F.3d 20, 25 (1st Cir.
2009). When “a properly supported motion for summary judgment is made, the adverse party
‘must set forth specific facts showing that there is a genuine issue fot tAaderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986) (quoting Fed. R. Civ. P. 56(e)). The non-moving party
may not simply “rest upon mere allegation or denials of his pleading,” but insteatonasent
affirmative evidence.”ld. at 256-57.

[II.  The ADEA Claim

8 The six employees whose positions were teataid ranged in age from 41 to 60. (LeFleur Aff.  13).
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Where no direct evidence of discriminatory animus and causation exis@yitheing
court should evaluate the claim using a three-stage burden-shifting method ofSwtusf.
Feliciano v. Villa Cofresi Hotels, Inc779 F.3d 19, 22-23 (1st Cir. 2015) (citisgDonnell
Douglas Corp. v. Greert11 U.S. 792, 802 (1973))n the first stage, the plaintiff must
establish grima faciecase by a preponderance of the evider8seMcDonnell Douglas411
U.S.at802. Thatinitial showing is “not especially burdensome, and once established, g®es ri
to a rebuttable presumption that the employer engaged in interdgeiadsediscrimination.”
Melendez. Autogermana, Inc622 F.3d 46, 50 (1st Cir. 2010) (quotodman v.
Haemonetics Corp51 F.3d 1087, 1091 (1st Cir. 1995)).

The employer may rebut the presumptionlistrimination by articulating a legitimate,
non-discriminatory reason for the termination and producing some credible evidesuggort
that reasonMelendez622 F.3d at 5030mezGonzalez v. Rural Opportunities, In626 F.3d
654, 662 (1st Cir. 2010). If the employer does so, the plaintiff “must then show, by a
preponderance of the evidence, that the employer’s articulated reason fordise adv
employment action is pretextual and that the true reason for the adverse action is
discrimnatory.” GomezGonzalez626 F.3d at 662 (quotirigockridge v. Univ. of Me. Sy&97
F.3d 464, 470 (1st Cir. 2010)).

A. Prima Facie Case

To establish @rima faciecase for agéased termination under A&, a plaintiff must
show that {) he was at least 40 years old at the time he was {2¢tpwas qualified for the
position he had held3] he was fired; an{4) “the employer subsequently filled the position,
demonstrating a continuing need for the plaintiff's servicé&lez v. Theno King de P. R.,

Inc., 585 F.3d 441, 447 (st Cir. 2009).
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Roussin was 62 years old when he vaaminated (Roussin Dep. at)9 Covidien
divided Roussin’'sluties betweeRalin andDella Valle after Roussiteft the company (Healy
Dep. at 292; LeFlauAff. § 81).

Covidien contends that Roussin cannot establish the second elemergrohhifacie
case becaudbeperformance issues fiscal year 2012hat led tohis terminationdemonstrate
that he was not qualified for his position. Howeveis ivell-established that an employer may
not use evidence introduced to support its legitimate, non-discriminatory reasoimdpoarf
employee to defeat the employepisma facieshowing that he was qualified for the joBoto-
Feliciang 779 F.3d at 24. “To do so would bypass the burden-shifting analysis and deprive the
plaintiff of the opportunity to show that the nondiscriminatory reason was in actagrgtext
designed to mask discriminationVélez 585 F.3d at 448 (quotingexler v. White'&ine
Furniture, Inc, 317 F.3d 564, 574 (6th Cir. 2003) (en banc)).

Roussin was hired asréctorin November 2007, and h&eld that position for
approximately five years at the time he was terminatBdugsin Dep. at 35 The record
contains evidence that Covidien considered Roussin’s perfornmbeeat leashcceptable
during the first several years of his employment. (Trombetta Aff. Ex. N-2088-11
Performance Assessmentd hatevidence is sufficient to meet the “low standafishowing a
prima faciecase of discriminationZapata-Matos/. Reckitt & Coleman, Inc277 F.3d 40, 44
(st Cir. 2002)see also Sotéeliciang, 779 F.3d at 24 (findingvidence that employdesld
position for “a number of monthsufficientto makeprima facieshowing.

B. Emplovyer’s Leqgitimate, Non-Discriminatory Reason

The second step of ticDonnell Douglasnalysis is relatively easy to resolve.

Covidienhas advanced lagitimate,nondiscriminatory reason for Roussitésmination: that

12



CareyandHealymade the decision to termindten as a result of sustained performance issues
throughouffiscal year 2012 More specificallyCovidien contends th&oussin’s deficiencies
included unsatisfactory preparation of varitas papersrepeated failures to meet assigned
deadlinesjnadequate review of others’ wornkiistakes with email requests for information sent
to the field;anda general lack of leaderslsgills expected of a directéevel employee.Thus,
Covidienhas articulateé “legitimate, nondiscriminatotyreasorsufficientto meet its burden of
production undeMcDonnell Douglas

C. Evidence of Pretextfor Age Discrimination

Roussin contends that Covidieswted reasofor firing him amountd¢o mere pretext for
what he claims is the real reason for his terminatnch was age discrimination. In order to
survive summary judgment, the plaintiff must shaerhe minimally sufficient evidengcdirect
or indirect, both of pretext and of the dioyer's discriminatory animus Mesnick 950 F.2dat
825.

1. EvidenceThat Covidien’'s Stated Reasons \&re Pretextual

“Pretext can be shown by such weaknesses, implausibilities, inconsistencie
incoherencies, or contradictions in the employer's proffered legitimasems for its action that
a reasonable factfinder could rationally find them unworthy of credence acel inéer that the
employer did not act for the asserted non-discriminatory reas@wmiezGonzalez626 F.3dat
662-63 (quotingMorgan v. Hilti, Inc, 108 F.3d 1319, 1323 (10th Cir. 1997)WHen assessing
a claim of pretext in an employment discriminatcase, a court's focus is necessarily on the
motivations and perceptions of the decisionmé&k&avila v. Corporacion De Puerto Rico Para
La Difusion Publica498 F.3d 9, 16-17 (1st Cir. 20Q(¢jting Mesnick 950 F.3d at 824).

a. Roussin’'s PerformanceéReviews
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An employee’s strong record with an employer as reflected in performaviesvs and
pay increases may be evidence of pretext when an employer later claims thatlttyeemvps
fired for poor performanceSee Dominguez-Cruz v. Suttle Caribe,,|202 F.3d 424, 433 (1st
Cir. 2002).

The parties dispute the proper characterization of Roussin’s perforassessmentsr
fiscal years 20041, and, consequently, the import of those reviews in determining whether
Healy's stated reasdor firing Roussinvasmere pretext.Covidien points out thateither
Schmeichel noHealy ever rated Roussin above “At Covidien Standatdddwever, witing in
the body of thessessment, Schmeichel descriBedissin as someone whdfiscal year 2009
had a “good understanding of deadlines and delivers on time,” (Trombetta Aff FEx'09
Assessmendt 4), and, infiscal year 2010, as “an excellent camtitor to the compliance group,”
(Trombetta Aff. Ex. J, FY "1@\ssessmenrdt 5.1° The fiscalyear 201Treview, signed by Healy,
describes Roussin as “a key contributor” who “works hard and understands the megofthis
deliverables.” (Rigby Aff. Ex. L, FY '11 Assessment at 4-5). Thiuste is evidencthat
Rouwssin’s performanceeviewsduring fiscal years 2008-1Weregenerally positive.

Thereis no dispute that Roussin’s performance evaluations began todtsano later
than his fiscal year 201id-year evaluationculminatingin the performance improvement plan
and the fiscal yed2012 fullyear performance assessme@bvidien contends that the
evaluations should be taken at face value, and that the downturn saftgtyedthe fact that

Roussin’s performance either deteriorated or, alternatively, failed totheeleigher standds of

9 The record does nitdicate where on thepectrunthat ratingfalls as a matter of practice at Covidieim
many organizations a rating of “satisfactory” or “meets standards” &trafmediocrer poor reviewbut there is
no evidence here as to the true meaning of those ratings at Covidien

10 similar comments are sprinkled throughout all three reviews signedHigeschel.
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anew supervisor operating in a stricter environment. In Covidien’s view, as Roussimuednti
to fall short of Healy’'s expectations, Healy began to more frequentliyntaduRoussin’s
shortcomings. Roussin, however, contendshisperformance remained acceptable and that he
continued to meet all the requirements of his position as a director. In Roussin’'theew
negative reviews-when juxtaposed with years of positive assessmetsronstrate pretext;
specifically, that Healyntentionallybegan to overstate minor performance issues in order to
hide the real reasdme wanted Roussin terminated.

In any event, viewing the evidence in the light most favorable to the plaintiff, Roussi
had positive performance reviews in 2008-2011 before he received a negative review in 2012,
and that fact is some evidence of pretext.

b. The Missed $10Million Adjustment

As further proof of Roussin’s alleged poor performance, Covidien points to Roussin’s
omission of a cossharing activity that resulted in a miscalculatiommafre tharf5100 million in
thefiscal year 2012 thirduarterestimate for Tyco. Roussin concedes that he failed to include
the costsharing item, but argues that Covidien’s emphasis on the omission is inconsi&ent g
that Healy himself missed a $@dllion adjustment on the very same return in a previous
quarte. (Medeiros Aff. I 23). Roussin contends that such inconsistae@vidence that Healy’'s
stated reasofor firing him waspretextual

Roussin’s line of reasoning, howeveverlooks a critical difference between Healy’s
mistake andhis own namely, that Healy specificaltpld Roussin about the adjustment in
advance, and to make sure it was includad Covidien notes, Healy's frustration was not based
just on the mistake itselbut on the fact that Roussin haéde the mistake despite Healy’s prior

warning.
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In assessing pretext, courts and juries must focus on “the perception of the
decisionmaker,’ that is, whether the employerédvadd its stated reason to be credible.”
Mesnick 950 F.2d at 824. Roussin does not dispute that Healy gave him notice as to the
adjustment.Furthermore, Roussin does not point to any other evidence in the record suggesting
that Healy’s reaction was either inconsistent or implausible under the ctemges.

C. The United States Surgical Corporation Return

Covidien also relies on Healy’s displeasure with Roussin’s work on the fisra2@#1
tax return for United States Surgical Corporation. Roussin does not dispute that hetexdmpl
the “majority” of theUSSCreturn, or thatHealy had in excess of 50 “rew points.” The
parties do dispute, however, just how many of the review points are properly etiaeachs
“errors,” and, to the extent that any errors were found, whether RoussinaittdDekre
responsible.

During his deposition, Healy specifically identified 18 review poastsrrors. (Healy
Dep. at 226-41). Roussin has not pointed to any specific evidence suggestiheptiiat
characterization was mistakamor haheattempted to identify any of the errors he alleges were
made by Deloitte Thus, he record evidendadicates that at least some of the review points
were related to actual errors found in the return, and that those errordtwientable to
Roussin.

Roussin, however, contends that the USSC return, and Healy’s reaction to it,
demonstrates pretext because Healy had similar numbers of review poinktefagroup
members, who did not receive negative evaluations or other discipline. Specificailbgifir
asserts thahe work ofDiane Medeiro®n the tax return for Covidn LPresulted in 50-plus

review points, and that Medeiros was not terminated.
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“A claim of disparate treatment based on comparative evidence must rest on proof that
the proposed analogue is similarly situated in material respasalker v. City oHolyoke 523
F. Supp. 2d 86, 103 (D. Mass. 2007) (quottegkins v. Brigham & Women's Hosp8 F.3d
747, 751 (1st Cir. 1996)). “The test is whether a ‘prudent person, looking objectively at the
incidents, would think them roughly equivalent and theggonists similarly situated.”

Perking 78 F.3d at 751 (quotingartmouth Review v. Dartmouth ColB89 F.2d 13, 19 (1st
Cir. 1989).

Roussin contends that Medeiros is a useful analogue because both he and Medeiros had
equivalent levels of responsibility, if not equivalent job titles. Roussin further painthat it
would be impossible for him to demonstrate unequal treatment if job titles were digpositiv
because he was the only direeewel employee in the federal tax compliance group.

Covidien contends that Medeiros does not make for a “roughly equivalent” comparison
for two reasons. First, as a senior mandges was expected of Medeirthein of Roussin, who
was adirector. Second, Covidien contends that the CovidiendtBrn completed by Medeiros,
was more complicated than the USSC return.

Evenassuming that Roussin and Medeiros had roughly equivalent levels of
responsibility, the fact remains that Roussin was a director and Medeirosastamanager.

Put another wayf Roussin’s characterization of Medeirop&arformance—equal responsibility
performed with equal skill4s correct, it necessarily meatiat Roussin’s work was equivalent
to that of a senior manager. And there is nothing in the record to support a cortblatsion
Healy’s response to a director producing work at the same level as a senigenvaas mere
pretext.

d. Failure to Meet Deadlines
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Covidien further notethatRoussinrmissed important deadlines on at least three
occasions the Airox extension; a draft return due on August 31, 2012; and an R&D calculation
also due on August 31. In the case of the Airox extension, Covidien further contends that
Roussin reacted poorly when Healy pressed him for an explanation.

Roussinexplainsthat he missed the Airox deadline only because he was in the middle of
completing the USSC returrHe further characterizebe Airox extensiomsimmaterial because
missing it didnot imposeany tax liabilityor other harm on Covidien. Roussin takesailar
position with respect tthe delays in sending the draft return, submitted on September 4, 2012,
and the R&D calculation, completed on Septemlbler &guing that both were immaterial
because the delay period spantiezlLabor Day holiday weekerid.

When a plaintiff seeks to establish that a given reason for firing wasextptie¢
guestion is not whether a supervisor’'s negative impressatigate owarranted. Instead, in
order to showpretext, the plaitiff must put forth evidence demonsirgg that the employer’s
statedbelief was unreasonabbe implausible See Gome&onzalez626 F.3d at 662-63;

Sullivan v. Liberty Mut. Ing444 Mass. 34, 56-57 (2005).

While Roussin may debate the importance of filingAlrex extension on time, he
admits that hevas responsible faneeting the deadline and faileddo so. Roussin further
admits that wwen Healy asked if the extensibad been completed, Rousgeve a terse
response—"no, we didn’'t’—that Healy found inadequate. (Roussinddé@-74). Other than
attempting to minimizéhe importance of the missed deadlines, Roussin offers no evidence to

support his contention that Healy was unreasonably upset by Rouasiliress

11 Roussin asserts in his affidavit that “others in the federal tax comglgoap submitted work beyond
deadlines on a regular basis.” (Roussin Aff. 188&.does not, however, point to any specific instances in the
record to support #tclaim. See 8to-Feliciang 779 F.3d at 25 (“A plaintiff must elucidate specific facts which
would enable a jury to find that the reason given” is a pretext.) (altguotations omitted).
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e. Inadequate Review of Junior TaxCompliance Members

Roussin next takes issue with Covidien’s contention that Healy no longer trustethRouss
to perform an adequate review of the work done by the junior members of ttmrtpkance
group.

i. Co-Worker Complaints to Healy

Roussin does not contest the fact that DebbteNamara andericke Schulze
complained to Healy about the qualityref/iew Roussimprovided on their projects. Roussin
instead contendbat there is a genuine issue as toléiggimacyof thosecomplaints His
position appears to likateven thouglhe twocomplained about his review of their work, those
complaints weraot justified becausél) Roussin’s review waadequateregardless of what
McNamara and Schulzbought, and (2McNamara and Schulz#d not have sufficient personal
knowledge to makerediblecomplaints

Roussin’dfirst argument igasily dismissedln assessing pretext, courts and junmesst
focus on “the perception of the decisionmaker,’ that is, whether the employer Hetegtated
reason to be credible Mesnick 950 F.2d at 824. Thus, the question is not whether the
complaints made againBbussin weraccurate Rather, the ugston is whetheHealyknewor
believedthe complaints were false, and what effect those complaints had on the decision t
terminateRoussin’semployment.And there is no evidence that Healy knevewenshould have
suspected that the claims were false.

Roussin’s second argument is not supported by the retiotter depositionMcNamara
testified that after Roussin reviewed her work, it would go to Healy, who would téeimvork
with review pointshiat she believeRoussin should have foundgMcNamara Dep. &82). Thus,

McNamaraperformed the initial work, was privy to Roussin’s review, and then also received
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Healy's review. Whether or not she was corrslegcertainly had the personal knowledge
necessary to communicate a legitimate opinion tdy-Hea

ii. The Fourth-Quarter Stock-Option Adjustment

Covidienalso ctes Roussin’s role in the stock-option adjustment missed byDwik
Valle and Roussin after implementation of the PIP. Roussin points to Della Vil i@zl
source of the problem, and contends that Roussin acted appropriately becauselella Va
“assured” him that the calculations were correct. (Roussin Af6.3165).

But aswith the complaintdy McNamara and Medeirpthe focus should not be on
Roussin’s evaluation of his own performance,diutHealy’s assessmenthether fair or unfair.
In his depositionHealy testifiedo his opinion that Roussin shouldvebeencatchingerrors in
Della Valle’s calculationsand nosimplyrelying on Della Valle's assurance tlthbse
calculationswvere correct.Thus, Healy’s frustration was ngitmply based on the fact that an
error was made; rather, Hgalbasunhappy that he, and not Roussin, was the person who
detected the error, and that he, and not Roussin, was the one who had to correct it. (Second
Healy Aff.  3334).

Again, in assessing pretext, courts and juries must focus bea@ccuracy ahe
employer’s stated reason, but amether the employer believed its stated reason to be
credible.” Mesnick 950 F.2d at 824While Roussin may dispute whether he did or did not
perform an adequate review of the others’ workag@nhas not put fortlanyevidence to
demonstrate that Healy's reliance on thatclusion was a mere pretext.

f. E-Mail Requests to the Field

Next, Covidien states that Roussin was fired in part because he made repstieelsmi

in sending out information requests over e-mail, demonstrating a “lack of dupierser the
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tax preparation process. As examples, Covidien highlights the February 2, 2@ll1sent by
Deloitte’s Kristin Sieminski on Roussin’s “behalf,” all as the February 14, 2011 survey
requese-mailedto Sgrignari. Covidien alsaefers tothe Octobef011 email written by a
Deloitte consultant th&oussin admits he forwarded.

Roussin does not dispute that he undertook those actions, and did not comply with his
supervisor'svishes Nor does he dispute that Healy became involved with respect to Sgrignari
and the forwarded Bxail written by Deloitte Instead, Roussin argues that the fact that Covidien
ultimately did not suffer any harm implies that Healigsus onRoussin’s email mistakess
suspicious and thus likely pretextual. Roussin also contends that the absence oftaomyohe
the February 2011 enails in the fiscal year 2011 performance assessment indicates that Healy
did not truly believe that they were a problem. However, this argument is undetbetfaygt
that Healy’s displeasure was documented in real liyt@s e-mail apology t&grignari. (Rigby
Aff. Ex. K, at 1). And there is no other evidence suggesting that Healy did not tr@yebeli
Rousin’s email problems were a problem

g. Roussin’s Alleged Lack ot eadership Skills

Finally, Covidien states that Roussin viiaed in part because he faileddshibitthe
leadership skills expected of a direclevel employee Healy contends that he never felt
comfortable allowing Roussin to be a final reviewer, because he regularly foarslie
Roussin’s work. (Healy Dep. At 266-67). Covidesopoints to Healy’s belief that Roussin
should have been more proactive in handling the collection of the confidential payroll data
necessary to Deloitte’s calculation of Covidien’s research and developxemedit in early
2012. Roussiacknowledges that he became aware of the proilenid-January and that the

tax-credt calculations were not finished until April. Roussin contends, howéharihe late
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collection of thedatawas not his fault, noting that he was not allowed access to the underlying
information because it was confidential, and that he worked diligentectify the situation
once it came to his attention.

While Roussin take issue with Healy’s evaluation, he does not put forth evidence that
Healy’s stated reason was so implausible, inconsistent, or contradicbeyreasonable jury
could find tha it waspretextual For example, Roussin testified at his deposition that he
“worked back and forth with [Deloitte] on a[n] . . . almost daily basis” to get tloenrtion
necessary to resolving the issue. (Roussin BY8). He does not, however, point to evidence
in the record indicating that Healy was aware of Roussin’s efforts todfigrbblem. Nor does
Roussin supply any evidence demonstrating that Healy’s stated asse#sah Roussin was not
proactivewassomehow implausible given that, as Roussin acknowledges, it took three months
to correctthe issue and the final calculations were not completed until a month after thaeeleadli

2. Evidence ofAnimus

Evidence of petextis only “half of thebattle” Medina-Munoz v. R.J. Reynolds Tobacco
Co, 896 F.2d 5, 9 (1st Cir. 1990). In order to survive summary judgmplaindff must
“elucidate specific facts which would enable a jury to find that the regisen is not only a
sham, but a sham intended to cover up the employers\aizle: age discrimination.”Soto-
Feliciang 779 F.3dat 25 (quotingMesnick 950 F.2d at 824 Medina-Munoz896 F.2dat 9 (the
plaintiff must show “colorable evidence to show that the reasons, if pratewtre pretextéor
age discriminatiot) (emphasis in original)see also/elez 585 F.3dat 452 (rational jury must
be able to conclude that unlawful age discrimination was the “actudbibcause” of the
discrimination).

Thus, the final step in the analysis requires an examination of the recorddemaiof
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animus based on agdhat is, evidence that Roussin was firedwhole or in part, because of his
age In considering whether a plaintiff has put forth sufficewitience of discriminatory

animus, the Cournust“look to the evidence as a whdleCuello-Suarez v. Puerto Rico Elec.
Power Auth. (PREPAPS88 F.2d 275, 280 (1st Cir. 1993). In substance, Roussin points to three
itemsof evidence:(1) the fact that hevas replaced by two younger workers; (2) the September
2013 reductionn-force, in which some older workers were laid off; and (3) the question posed
to him by Healyin 2012.

a. Roussin’s Duties Assigned t®alin and Della Valle

When Roussin was fired, at age 62, Covidien did not hire a replacement. Instead, his
duties were split betwedralin, age 45, and Della Valle, age 48though both Palin and Della
Valle are members of the same protected group as Roussin, age discrimmratiexist even
where the fired employee’s replacements are themselves morQOti@ars of age See
O’Connor v. Consolidated Coin Caterers Cqorpl7 U.S. 308, 309-13 (1996ee also Knight v.
Avon Prods., In¢.438 Mass. 413, 425 (2003) (age discrimination may be shgwan hge
difference of as little as five years).

Evidence that an oldemployeewas replaced by one or more youngemployeess part
of aprimafacie case of discrimination. And that eviderua® of course, be probativd age
basedanimus. But such evidence is not necessarily strong evidence of atdernasit is
undisputed that Covidien did not hire anyone to replace Roussin (indeed, it downsized the group
within the following year,) but transferred his functions to others (both of whanewn their
40s). While that may be considered evidence ofteaged animus, it is also entirely consistent
with the evidence th&ovidien was unhappy with Roussin’s performance and was seeking to

reduce the size of the tax compliance groups.
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b. The September 201Reduction-in-Force

Roussinalsoseems to suggestat a general culture of agescrimination existed within
Covidien—or at least its takompliance groupsnder Carey and Healy by pointing to the
resuts of Covidien’s 2013 reduction-force

Of coursea murt may not look at plaintiff's evidence of discriminatiorisplendid
isolation?” Mesnick 950 F.2d at 824However, @neral allegations of a discriminatory culture
have less probative weight when, as here, plaintiff is alleging disparatedrgaleBlanc v.
Great Am. Ins. Co6 F.3d 836, 848 (1st Cir. 199@)ting Cumpiano v. Banco Santdander R.R.
902 F.2d 148, 156 (1st Cir. 1990%).This is because “[iJn a disparate treatment case . . . the
issue is less whether a pattern of discrimination existed and more how a paridividual was
treated, and why."Cumpiang 902 F.2d at 156. This does not mean, howeliat,such evidence
is irrelevant to thexistenceof pretextor animus.SeeMesnick 950 F.2d at 824 (stating that
“statistical evidence showing disparate treatment by the employer to nseaiflvee protected
class” is relevant to pretext). Howevenntist be evaluated in light of plaintiff's “aggregate
package of proof”’ to determine whether the decisionmaker “believed its stated tede
credible.” 1d.

Before thereductionin-force, the federal and state t@ompliancegroups contained 15
employees, 13 of whom were 40 years of age or older. (LeFleur Aff. § 133ix Alhployees
terminated during the RiWere over 40, leaving theewtax compliance group with nine

members, seven of wim were older than 40.1d.). The six employees whose positions were

2«p ‘disparate treatment’ cause of action accrues ‘when an employer treats layesripss favorably
than others because of her race, color, religion, sex, [ ] national boigage.”LeBlanc v. Great Am. Ins. G
F.3d 836, 848 (1st Cir. 1993) (quoti@gmpiano v. Banco Santander B.802 F.2d 148, 156 (1st Cir.1990)).
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terminated ranged in age from 41 to 6@.)(

In Sullivan v. Liberty Mut. Ins. Cpthe plaintiff offered evidence that five of six
employees let go following a reductiamforce were over the age of 40 and thataherage age
of the remaining employees decreased. 444 Mass. at 49. The Supreme Judicial Count, howeve
found the statistical evidence to be of “limited probative value” in demonstraticrgnadisation
because the evidence failed to eliminate otheraggtions for the seemingly-disproportionate
statistics such as random chance, or account for the actual distribution of skills sets and
expertise among employees of different ages before andhadteductionin-force. Id. at 55.

Roussin’s statisticavidencehere is similar in naturéWithout identifying any specific
evidence in the recor®Roussinappears to argue thite RIFis evidence of disparate treatment
becaus®nly older employees were terminated during the reduction, while the younger
employees were reassignddut he does not offer any evidence in rebuttal to Covidien’s
asserted legitimate business readongs decisions, which are supported by record enoe
Nor has Roussiattempted to account feghance oobther nondiscriminatory explanations
behind the numbers, suchthge respectivabilitiesof theemployees.Finally, the reductioma-
force occurred nearly a year after Roussin left the company, alsictiminishes the force of
the argument.

C. Healy's Question to Roussin

Finally, Roussin also points to a conversatierhad with Healyn which Healy asked
him “how much longefhe] intended to work.” (Roussin Dep. at 14&)is of course truéhat
discrimination may be proved through discriminatory statements made to the fpl&atf
Dominguez-Cruz202 F.3d at 433-34 (1st Cir. 200(jowever,Healy'sallegedquestion is a

nearclassic example of a stray remai®ee, e.gShorette v. Rite Aid of Maine, In@d55 F.3d 8,
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13 (1st Cir. 1998) (supervisor asked plaintiff “how old he was and when he planned to retire”;
court found that “this is . .a texbook example of an isolated remark which demonstrates
nothing”); Wallace v. O.C. Tanner Recognition C299 F.3d 96, 100 (1st Cir. 2002)
(supervisors asked plaintiff multiple times about his retirement plans and wipéemhed to

retire; court found that “[n]Jone of the inquag[] had significant probative value” and were

“brief, stray remarks unrelated to the termination decisional processmpany officials are
permitted to gather information relevant to personnel planning without raisingatiersof age
discrimination.”).

Roussin contends that this particular question is at least supportive of an inferagee of
animus, citing t&otofeliciano, 779 F.3d at 226. There however, the comments attributed to
the plaintif's supervisors were much moeatreme. For example, the plaintiff's supervisor
purportedly told him, “[Y]ou are old to work. . .,” and “you need some long vacations because
you are old and slow.1d. Cases abound with similar commen8ee, e.gHodgens v. General
Dynamics Corp.144 F.3d 151, 171 (1st Cir. 1998) (listing examples).

FurthermorgeRoussin cannot identify the time or date of the conversatamot tie it
directly to any specific incident in his employmeand indeed cannot provide any information
about the context in which the question was ask&tdthe very least, the lack of any context
substantially diminishes whatever weight the statement might have.

In short, the question is isolated and ambiguous, and adds little to the mix of information
supporting a finding of agkased animus.

3. The Evidence as a Whole

“In evaluating [plaintiff’'s]contention at the summary judgmetage, the critical

guestion is ‘whether or not the plaintiff has adduced minimally sufficient eviderpermit a
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reasonable factfinder to conclude thatviras fired because of his ageSbtofeliciano, 779
F.3d at 25 (quotinyélez 585 F.3d at 452

As a general matter, it is pectéy legal to fire a 63/earold employee. It is also
perfectly legal to fire a poor or mediocre employee. Indeed, if the engpiowm atwill
employee, the employer can fire him for any reastair or unfair, right or wrong, rational or
irrational—aslong as the decision is not based, even in part, on a discriminatory motive. It is not
the role of the federal courts to supervise or segueds théusinesslecisiors of corporate
managers SeeMelendez622 F.3d at 53 (citinylesnick 950 F.2d at 825). The Court’s focus,
thereforejs not orwhetherRoussinwas treated fairly, but whethtrere is sufficient evidence
thatthe decisiormakers—in this case, Healy and Careyacted with discriminatory animussee
Melendez622 F.3d at 53-54.

Taking the evidence in the light most favorable to Roussirgdss can be summarized
as follows: After several years of receiving positive performangews, Roussin’s new
supervisor, Healy, beganising performance issues whim. Roussin disagrees witkealy’s
assessments, and contends as a general matter that they are exaggesat@eé. point, in an
unknown context, Healy asked Roussin how long he expected to Wottkin a year, Healyad
put Roussin on a performance improvement plan; he soorhiimednd assigned his functions to
two employeesn their 40s. One dhose employeesas known to Healy to be responsible for a
calculation error that Healy specifically blamed Roussin for not catcHieg. monthsfter
Roussin left, Covidien downsizéd taxcompliance groupSom 15 employees to nine; all six of
the terminated employees were over 40, as were seven of the nine who rerdherdhan
this, Roussinestifiedrepeatedlyn his deposition antly affidavit as to hisown perception of his

work performance, byiresentedery little evidence (beyond his own subjective perception and

28



speculation) thatlealy’s claimed perceptionas pretextuabr that Healy an@areywere
motivated by discriminatory animus.

In responseCovidien has presented substantial uncontested evitlegtce had multiple,
valid nondiscriminatory reasarior firing Roussin The record includes uncontestddence
that Roussin failed to meet at least three deadlines; failed to include an adj@stemeviten
specifically forewarned; was insufficiently responsive when asked by Méslya deadline was
missed; had repeated issues following Covidien paancerninge-mailing of information
requestsyas the subject of complaints to Healy regardingdwsew of the work of others; and,
finally, in Healy’s view,wasnot proactive enough in resolving issues.

In addition although not dispositivanyinference of age discrimination is further
weakened by the fact thRbussin was within the protected class under the ADEA \uberas
hired andby the fact that the managers who made the firing decision were themselvesrmiemb
of the same protected clasSeel.eBlang 6 F.3d at 84;/Richter v. Hook-SupeR£42 F.3d 1024,
1032 (7th Cir. 1998)Mathews v. Atria Huntingtg199 F. Supp. 2d 258, 267 (E.D.N.Y. 2007).

In summary, the evidence of pretext is wefan, and the evidence of age-based animus
is nearly norexistent. “An employer [is] entitled to judgment as a matter of law if the record
conclusively revealed some other, nondiscriminatory reason for the emipldgession, or if
the plaintiff created only a weak issue of fact as to whether the emplog@sen was urue and
there was abundant and uncontroverted independent evidence that no discrimination had
occurred.” Reeves v. Sanderson Plumbing Prp830 U.S. 133, 148 (2000At most Roussin
hascreatedonly a weak issue of fact as to preteaahd an even weaker issue as to age animus.

Considering “plaintiff’'sprima faciecase, the probative value of the proof that the

employer’s explanation is false, and other evidence supporting the empl@gs;’$sCovidiens
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entitled to summary judgment Roussin’s AEA claim Zapata-Matos277 F.3cat 47-48.

V. Claim under Mass. Gen. Laws ch. 151B

Massachusetts courts construe state age discrimination law the same asfgderal
discrimination law in most respectSeeSullivan 444 Massat40 n.11. The Coudnalyzes the
state age discriminatioriaim separately only to highlight one potentidference.

The analysis of age discrimination claims under Massachusetts law is “in eventel
respect perhaps. .friendlier to plaintiffs.” Joyalv. Hasbro, InG.380 F.3d 14, 1{1st Cir.

2004). In 2001, the Supreme Judicial Court heldpchitz v. Raytheothat a plaintiff “may be
able—automaticallyand regardless of circumstaneet® avoid a directed verdict and reach a
jury if he or she proves that at leaste of the reasons given by the defendant was pretextual.”
Joyal 380 F.3d at 17. In other wordspchitzcould be construed to support the proposition that
a plaintiff who meets the prima facie case and also sets forth sufficient evidemceHich the

jury could conclude that at least one of the defendant's reasons was falgketana matter of
law to a jury trial. 1d.

The First Circuit has noted that such a rule would be “oddly mechanical,” andaday le
to counterintuitive results when taken to its extremge (assuming, without deciding, that under
Massachusetts law, “any deliberately falsesomawould get [a plaintiff] to a jury”). Even under
a more generous rule, the focus under state law is still on the truth ordakieyreason for the
termination. “[l]f the reason given by the employer is the real reason for its action,’ & clde
matter if ‘the employer'scéion was arbitrary or unwisé.’ld. at 19 (quotingNheelock Coll. v.
MCAD, 371 Mass. 130, 138-39 (1976)).

The overwhelming weight of the record evidence indg#tat Covidien’s stated reason

for firing Roussinwas, infact, the actual reasdrehind his firing. Accordingly, Covidien is also
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entitled to summary judgment on Roussin’s claim under Mass. Gen. Laws ch. 151B.
VI.  Conclusion

For the reasons set forth above, defendant’'s motion for summary judgment is

GRANTED.
So Ordered.
[s/_F. Dennis Saylor
F. Dennis Saylor IV
Dated: February 12016 United States District Judge
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