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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MILTON B. ADAMS ,
Plaintiff,

Civil Action No.
V. 13-1262%DS
NEW ENGLAND SCAFFOLDING, INC.,

Defendant

MEMORANDUM AND ORDER ON DEFENDANT’'S MOTION
IN LIMINE TO PRECLUDE PLAINTIFF'S EXPERT DAVID L. BERARD

SAYLOR, J.

This is a negligence action arising out afarkplace injury. Plaintiff Milton B. Adams,
while working as an employee of non-party Rockwood Corpordtdirfrom a heighof
approximately 39 feet from scaffolding that had been at least partiallyrectest by defendant
New England Scaffolding, INn€:NESI”). The complaint alleges th&ESI constructed the
scaffolding in a negligent and unsafe mannertaatt Adams sustained severe neck and back
injuries as a result dhe fall Jurisdiction is based on diversdf/citizenship

Defendant has nvedto exclude the testimony of plaintiff's expert witness, David L.
Berard For the following reasons, the motion will be granted in part and denied in part.

l. Background

A. Factual Background

The following facts are undisputed unless otherwise noted.

In the fall of 2011, Rockwood Corporation was hired by the South Central Connecticut
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Regional Water Authority to refurbish the Saltonstall Ridge Water StoFagk in East Haven,
Connecticut. (Def. SMK 1, Compl.  6). Rockwood contracted with defenddlaSIto erect
certain scaffolding both inside and outside the water taliak). (

In October2011, Milton B. Adams was workirgs a laborer on the watemk project for
Rockwood. (Def. SMF  27; Compl. 11 5, 9). His specific job duties included removing paint
from the exterior of the water tank. (Compl. § Be was not an employee of NESI.

On October 22, 2011, Adams ascended to the top level of the exterior scaffolding in order
to perform his paint-removal dutiegDef. SMF. 15; Compl. 1 10). Upon reaching the top
level, he fell from a height of approximately 40 feet to the ground below. (Def. SMF 1.23-24)
According to the complaint, Adams suffered “severe neck and back injuries inlthéGalmpl.
112).

B. The OSHA Regulations

The present dispute centers on a regulation issued by the United States OGwalipati
Safety and Health Administration, 29 C.F.R. § 1926.451, concerning scaffolds. In its etectroni
form, the regulation is 18 pages long. Although it is notelytclear, it appears that the key
provisions of the regulation are as follows:

§ 1926.451 General requirements.

(b) Scaffold platform construction.

(1) Each platform on all working levels of scaffolds shall be fully planked or
decked between éifront uprights and the guardrail supports as follows:

(i) Each platform unit (e.g., scaffold plank, fabricated plank, fabricated deck, or
fabricated platform) shall be installed so that the space between adjaceandnits
the space between the platfoamd the uprights is no more than 1 inch (2.5 cm)
wide. . ..



Exception to paragraph (b)(1): The requirement in paragraph (b)(1) to provide
full planking or decking does not apply to platforms used solely as walkways or
solely by employees periming scaffold erection or dismantlingn these

situations, only the planking that the employer establishes is necessary to provide
safe working conditions is required.

(g9) Fall protection.

(1) Each employee on a scaffold more than 10 feet (3.1 m) above a lower level
shall be protected from falling to that lower levBlaragraphs (g}{(i) through

(vii) of this section establish the types of fall protection to be provided to the
employees on each type of scaffold.

(v) Each emploge on a walkway located within a scaffold shall be protected by a
guardrail system (with minimum 200 pound toprail capacity) installed within 9 %2
inches (24.1 cm) of and along at least one side of the walkway.

(vii) For all scaffolds not otherwise specified in paragraphs (g)(hx@uigh

(9)(1)(vi) of this section, each employee shall be protected by the use of persona
fall arrest systems or guardrail systems meeting the requirements ofparagr
(9)(4) of this section.

(4) Guardrail syems installed to meet the requirements of this section shall
comply with the following provisions . . . :

(i) Guardrail systems shall be installed along all open sides and ends oihpgatfor
Guardrail systems shall be installed before the scaffoldaaset! for use by
employees other than erection/dismantling crews.

(i) The top edge height of toprails or equivalent member on supported scaffolds
manufactured or placed in service after January 1, 2000 shall be installed between
38 inches (0.97 m) and 45 inches (1.2 m) above the platform surface. ... When
conditions warrant, the height of the top edge may exceed the 45—inch height,
provided the guardrail system meets all other criteria of paragraph. (9)(4)



(iv) When midrails are used, they #iize installed at a height approximately
midway between the top edge of the guardrail system and the platform surface.

(h) Falling object protection.

(4) Where used, toeboards shall be:

(ii) At least three and orkealf inches (9 cmhigh from the top edge of the

toeboard to the level of the walking/working surfad®@eboards shall be securely
fastened in place at the outermost edge of the platform and have not more than ¥
inch (0.7 cm) clearance above the walking/working surfd@eboards shall be

solid or with openings not over one inch (2.5 cm) in the greatest dimension.

29 C.F.R. § 1926.451.

C. Expert Report of David Berard

Plaintiff's expert witness, David Berand,a licensed professional engineer vétB.S.
from Lowell Techological Institute.He is a consultant in occupational safety and health and
parttime instructor in safety and health at Keene State College and The Safetyadthd He
Council of Northern New England. From May 2000 to January 2009, he was a Compliance
Assistance Specialist for the Occupational Safety and Health Administr@s#), and prior
to that he was an OSHA Compliance Officer from March 1977 to May 2000.

Berard’s expert report, among other things, includes the follostatgments

A review of OSHA standards indicates several safety standards were not being

followed by NESI. NESI knew and agreed in their deposition that their workers

and any subsequent worker using the scaffold needed a scaffold, which was in

compliance with the OSHA standards. Additionally, several contracted

specifications, supplied by NESI, for the scaffold to be erected in accordé@hce w

the OSHA standards were not being followed by NESI. See the following:

29 CFR 1926.451(b)(1) Each platform on all working levels of the scaffolds

shall be fully planked or decked between the front uprights and the guardrail
supports as follows in section 1926.451(b)(1).



The scaffold erector (NESI) did not ensure that all work levels were fully planke

Rockwood Corp. (Rockwood) requested a proposal from NESI. NESI provided a
proposal that the scaffold was to be erected in accordance with the OSHA
standards. . .The specifications [from NESI] agreed the scaffold was to be
erected in accordance to the OSHA standards.

... NESI did not fully plank all the work levels. NESI only installed/erected two
plank wide work platforms on all the elevated work levels. This created a safety
hazard for NESI workers and all subsequent users of the scaffold. The unsafe
conditions created by the lack of the work platforms being fully planked
contributed to the plaintiff's accident.

29 CFR 1926.451(g)(1) Each employee on a scaffold more than 10" above a
lower level shall be protected from falling to the lower level.

.. . The scaffold specifications required NESI to erect the scaffold in accordance
with OSHA standards, and the specifications specifically required giilarttr be
installed. ... Guardrails need a top rail 42" high, a midrail and a toeboard or
equivalent. In addition guardrails should be installed at all open sides of the
platforms, and platforms should have no openings greater than 1" wide. NESI did
not install guardrails on all elevated work platforms on the scaffold, which were
over 10" above the ground. .NES was aware of the need and OSHA standard

to protect work platforms with guardrails on all open sides greater than 10' above
the ground. NESI did not provide guardrails on all open sided work platforms at
elevated locations. This created a falling hazardESI workers and for all
subsequent users of the scaffold such as Rockwood. This directly contributed to
the plaintiff's accident on 10/22/2010.

OSHA Directive number: CPL 2-0-124, Multi-employer citation policy.
Employers must not create violative conditions. An employer that does so is
citable even if the only employees exposed are those of other employerdhat t
site.

On the day of the plaintiff's accident, the plaintiff was working on a scaffold that
NESI did not erect in a safe manner. NE#%&Is created unsafe working

conditions for all workers that would have need to use the scaffolding to perform
their work on the site. . .These unsafe conditions were created by NESI and
were in violation of OSHA standards. Additionally, these unsafe conditions were
in violations of the scaffold specifications NESI agreed to follow. These unsafe
conditions directly contributed to the plaintiff's accident on 10/22/2010.

Summary of findings: It is my opinion, within a reasonable degree of certainty
andwithin my profession of safety, the lack of safety precautions (as described
above) to protect the workers on the scaffold erected by NESI that hazards



associated with working at an elevated location were allowed to exist. Due to
these unabated hazartig fplaintiff sustained serious injuries when he
accidentally fell from an unprotected scaffold platform. NESI had a duty under
OSHA standards and contractually to provided a minimum level of safety
protection. They failed to do so.

(Pl. Opp. Mem. Ex. 4).

D. Procedural Background

Adams filed this lawsuit on October 17, 2013. On April 30, 20551 filed a motion in
limine to exclude the testimony of Berarth substancd\ESI contends (1) that Berard is not
qualified to render such an opinion and (2) that his opinion ¢otestiimproper expert testimony
as to a legal issue, which is properly reserved to the Court.

[l Legal Framework

A. Rule 702

The admissibility of expert testimonylergelygoverned by FedR. Evid. 702. Rule 702
provides:

If scientific, technical, or other specialized knowledge will assist the triecoto

understand the evidence or to determine a fact in issue, a witness qualifieekpsran

by knowledge, skill, experience, training, or education, may testify ther¢te form of

an opinion or otherwise, if (1) the testimony is based upon sufficient facts or dakes (2)

testimony is the product of reliable principles and methods, and (3) the witisess ha

applied the principles and methods reliably to the facts of the case.
The adoption of Rule 702 in its present form codified the standard of admissibiliptnt e
testimony set forth iDaubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579 (1993).
United States v. Dia800 F.3d 66, 73 (1st Cir. 2002).

The “ultimate purpose” of thBaubertinquiry is to determine whether the testimony will
be helpful to the jurySee Cipollone v. Yale Indus. Prods., 1202 F.3d 376, 380 (1st Cir.

2000). A court must determine whether the expert’s opinion is relevant, “not only in the sense

that all evidence must be relevant, but also in the incremental sense that the prqqeosed



opinion, if admitted, likely would assist the trier of fact to understardktermine a fact in
issue.” RuizTroche v. Pepsi Cola of Puerto Rico Bottling ,d&1 F.3d 77, 81 (1st Cir. 1998)
(citing Daubert 509 U.S. at 591-92).

The Rule 702 inquiry “is a flexible one, and there is no particular procedure thaalhe tr
court is required to follow in executing its gatekeeping functiddidz, 300 F.3dat 74 (citation
and internal quotation marks omitted). Csewrhjoy‘substantial discretion” in deciding whether
to admit or exclude relevant expert testimoMitchell v. United States41 F.3d 8, 15 (1st Cir.
1998) (citingGeneral Elec. Co. v. Joingb22 U.S. 136 (1997))Trial judgesmust alsacarefully
evaluate whether the challenge to the expert testimony goes more to the wthghtroffered
opinion, rather than its admissibilitysee RuizTroche 161 F.3d at 85 (lack of peezviewed
publications supporting the expert's opinion, alone, was not enough to disqualify its atityissibi
because the opinion rested upon good grounds generally and should be tested by the &hdversari
process”)Mitchell, 141 F.3d at 15 (stating that expert's lack of sftgqmaactice in the area
about which he testified went to weight, not admissibility).

B. Limitations on Expert Legal Testimony

It is well-settled thatpurely legal questions and instructions to the jury on the law to be
applied. . .[are] exclusively the domain of the judfeNievesVillanueva v. SotdRiverg 133
F.3d 92, 100 (1st Cir. 199Kee alsdpecht v. JenseB53 F.2d 805, 807 (10th Cir. 1988) (“[l]t
is axiomatic that the judge is the sole arbiter of the law and its appligapitit

Nonetheless, and despite occasional judicial pronouncements to the contraig,tbere

blanket prohibition on expert testimony concerning the I8&eGomez v. Rivera Rodriguez

I The First Circuit inNievesVillanuevanoted that fo]ne wellrecognized exception is for questions of
foreign law,” an issue not present hefe33 F.3dat 99.



344 F.3d 103, 115 n.6 (1st Cir. 2003) (noting that exclusi@xpert testimony concerning the
law is not a “per se rule)NievesVillanuevag 133 F.3d at 100-0h¢ting that‘there may be
particular areas of law, such as legal malpractice, where expert testimagabmaétters is
admissible where it would normally be excluded,” and that the court could “also hsigethe
instances in rare, highly complex and technical matters where a triaJ judgeng limited and
controlled mechanisms . . . permits some testimony seemingly at variance vgémered rule.”
(footnote omitted).? Indeed, it would be unwise and unworkable to impose such a prohibition.
We live in a highly compleand often bureaucratsociety with a multitude of legal and
regulatory requirements; it is flgently the case that the actanissionsof the parties, or their
legal orcontractual obligationgan only bdully understood in the context afparticular
regulatory environment. Suchregulatory environmenidften needs to be explaintdlay
personsand therefore expert testimpmay be helpful to the jury to understand the issues in the
case.

The admission of expert evidence concerning the law is not nearly as ragecasdhaw
might suggest.Oneobvious example is the application of the tax laws. The Internal Revenue
Code is gurelylegal construgtnonetheless, niax case, civil or criminakould bélitigatedin a
sensible wayvithout any mention of the tax code by anyone other than the judgetherefore
it is routine to admit testimony, usually from a representative of the IntermahRe Service,
concerning the tax code in such cassse, e.g.United States v. Fog$52 F.2d 551, 556-57

(5th Cir. Unit B 1981) (IRS agerstecountant allowed to testify as to tax consequences of a

2 Some courts have expressed prohibitions on expert testimony aimgcre law in fairly sweeping
terms. See, e.gHaager v. Chicago Rail Link, LLL232 F.R.D. 289, 294 (N.D. Ill. 2005) (holding that expert’'s
opinion that regulation applied was a “legal opinion” and “legal opiniodsanclusions cannot be offered by
experts.”) (citingGood Shepherd Manor Fountitan, Inc. v. City of Momen¢&23 F.3d 557, 564 (7th Cir. 2003));
Purnell on behalf of Estate of Purnell v. United Stal®87 WL 13790, at *3 (E.D. Pa. July 8, 1987) (an expert
“may not testify about what statutes or regulations are or are not applicahe case at hand.”).



transaction). For example, in a prosecution for tax evasion, the government must prthee tha
defendant had a “tax due and owingee, e.gUnited States v. HogaB61 F.2d 312, 315 (1st
Cir. 1988). To prove that a tax was owed, the government normally calls a represearfttie
IRS to testify that he or she performed a calculation of the defendant’sendeductions,
exemptions, and taxesee, e.gUnited States v. Sutherlan829 F.2d 765, 780 (1st Cir. 1991).
Routinely, such witnesses testify as to various provisions of the tax code, inclucinigesics

as the requiremenihat thetaxpayemustreport all incomethat the income muste reported on
aForm 1040; and that the return must be filed by April 15 of the following year.

Another example where expert testimony concerning the law is routiciliytad is in
personal injury actions where the defendant is alleged to have violated a heafdtyr
regulation. See, e.gPelletier v. Main Street Textiles, L,”A70 F.3d 48, 53-55 (1st Cir. 2006)
(trial judge in personal injury case permitted evidence of some OSHA riegsland
Massachusetts Building Code provisions, although expert wagenuoitted to testify about the
applicability of the OSHA regulationsRolick v. Collines Pine Cp975 F.2d 1009, 1013-14 (3d
Cir. 1992) (“We can think of no reason under the Federal Rules of Evidence why the OSHA
regulation is not relevant evidence bétstandard of care$ee also Miller v. Chicago & N.W.
Transp. Ca.925 F. Supp. 583, 587-88 (N.D. Ill. 1996) (finding OSHA regulations relevant to
issue of reasonableness of safety precautioRELA casg; compare Northern Heel Corp. v.
Compo Industes, Inc, 851 F.2d 456, 468 (1st Cir. 1988xpert testimony as to violations of
OSHA regulations permitted in case involving claims of breach of contract and

misrepresentatior It is well-settled that such a violation is evidence of negligence, ajthou

3 Appellate cases have often noted the wide discretion afforded to tigal§tid admit or exclude expert
testimony, including expert testimony concerning the existenapplication of a regulationSee, e.gPelletier,
470 F.3dat 5455. But the fact that a trial judge hths discretion to exclude expert testimony concerning a
regulation does not mean itnscessarilypreferable to do so.
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notnegligenceper se See, e.g., Roli¢l75 F.2d at 1013-14Again, it is hard to see how such
an issuecould be litigated as a practical matter if no withess were permitted to mention the
existence of the regulation or its application to the facts.

Surelyone ofthe reasosthat such testimony is routinely admitted without objeetion
and often without anyone even noticing that the testinmciydeslegal conclusions+s that the
relevant law is not in dispufe An expertfor the defendarih a criminal tax prosecution could
not testify, for example, that income earned from interest and dividends need not lelreport
But testimony that tax returns are due in April of the following year is beyspaitgiit helps
the jury to understand the case; and normally there is no sensible reason to exclude it

Thus,one of the most important limitations on expert testimony concerning the law is
that such testimony has to accurately state the law.exfert cannatimply opine as to his or
her view of adisputed point of law, and competing experts cannot offer competing legal
opinions. See, e.g.Sancom v. Qwest Communications Co8g83 F. Supp. 2d 1043, 1053
(D.S.D. 2010)excluding certain expert testimony concerning federal telecommunications
statutes on the apparent ground that the expert was offering his own interpretation of those
statutes).If there is such a dispute, it is not for the jtoyesolve it; only theourt can do so.
Put simply, any expert description of the law is admissihlgif it is correct.

Courtshave alssuggestdfrom time to time that experts cannot testify that they have

41t is true that judges may take judicial notice of regulations, and that thé&y lo® admitted on that basis.
SeeFed. R. Evid. 201Northern HeelCorp. v. Compo Industries, In@51 F.2d 456, 468 (1st Cir. 1988). But the
bare admission of a regulation, without @wgompanying withess testimony, is a poor method for commundcati
its substance to the juryl'o the extent that the goil to permit the jury to make an intelligent assessment of the
regulation and its application to the case, witness testinsaorgyrmally the preferred method of doing so

5> The undersigned judge recently presided over a criminal trial involviegeally fraudulent sales of
securities. Omultiple occasions throughout the course of the trial, withesses testified mxptisijons of law
concerning the regulation of securities (for example,itiveas illegal to sell unregistered securities or to act as a
brokerdealer without a license). None of those legal propositions wereeerdial, and none drew an objection.

10



applied a set of facte the law and concluded that the facts constitute a violation of the law.
See, e.gPelletier, 470 F.3d at 545 (affirmingdecision of district judge to exclude “expert
testimony about the applicability of OSHA regulations to [defendant]”). Buttib@tisan
overstatement Again,for exampleijt is routine for courts in tax evasion prosecutiompermit
an IRS represeativeto testifythat he or she performed a teadculation, using various
deductions, exemptions, and other provisions ofrite¥rnal Revenue @le. See, e.g.
Sutherlangd 929 F.2d at 780Such testimony is normally labeled “summary” or “accounting”
tedimony. See id(referring to witness as a “summary witness”). Whatever the lalig|jnt
substance, expert testimoagplying the facts (the defendant’s income and expenses) to the law
(the tax code) to reach a legainclusion (that a tax was owed). Again, such evidence
routinelyadmitted because it is helpful to the jury and it is not unfe@imilar evidence is
routinelyadmitted in a variety of other contexts, as w&ee, e.gUnited States v. Buchanan
787 F.2d 477, 483 (10th Cir. 198®iplding that expert’s testimony that a certain device was
required to be registered with the Bureau of Alcohol, Tobacco, and Firearmdmiasihlg;
United States v. GoJd43 F.2d 800, 816 (11th Cir. 1984) (holdingtttistrict courtdid not
abuse its discretion kpermittingHealth and HumanesvicesSpecial Agent to testifwhether
particular claims qualified for reimbursement under Medicare).

Wherea regulatory requiremeig ambiguous or uncleagxpert testimony must be
considered wittsome care An expert’s opinion that a particular action violated a regulation
may be strict application of facts to law, or it may ibeform or in substance, an interpretation of
an ambiguousr uncleadaw. The former, as a general matter, ought to be permitted; the latter is
not. But the distinction between the two may be muddied or impreSesNievesVillanueva

133 F.3d at 100 (“it is often difficult to draw the line between what are questions a¥haty,

11



are questions of fact, and what are mixed questiohs.

Suppose, for exampla,case in which plaintiff has asserted a product liability claim
against the manufacturer of a machine. The plaintiff contends that the safetygube
machine was inadequatendthata safetyregulation called fothe guardto be at leadivelve
inches high. An expert would presumabbyallowed to testify thahe regulation in question
called for a twelvanch guard; that& measured the guard in dispute; #rat it was only ten
incheshigh. It is difficult to see whythe expert could not take the next step, and express a
conclusion that the guard violated the safety regulation.

Suppose, however, the regulation only said that guard had to be “Sake &xpet could
not testify that in Is opinion the term “safe” meatitat the machine must have at least a twelve
inch guard. That would be an expert opinion as to the meaning of an unclear reg@atibn.
seems entirely reasonable to perthéexpertto testify (1)thatthe regulation required that the
guard be “safe’(2) that, in his opinion, the guard wastreafe because it was too smatd(3)
that in his opinionthe guardshould have been at least twelve inches high. The distinction
between the two lines of testimony may appear subtle, but that subtlety isedesetmportant:
the former is an impermissible opinion on an unclear provision of law, and the latter is a
pemissible opinia as to the design of a product, considered against the backdrop of the

applicable regulation.

6 The @urtin NievesVillanuevawent on to observe:

Indeed, the definition of what is law and what is application or practgebma difficult to
ascertain. This may be particularly so when the issues involve not staiute and formally
promulgated regutens, but also guidelines, handbooks, advisory rulings, interpraiiletibs,
general counsel’s letter opinions, informational notices and similaureenents of the modern
bureaucratic state.

133 F.3d at 100.
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Two other limitations on expert legal testimanyst also be noted. First, although Fed.
R. Evid. 704 provides that a witness’s opinm@ednotbe excludeanerely because it addresses
an ultimate issue, amy courts have nonetheless excludegert testimongoncerning a legal
conclusion on the grourttiat itmerelyseeks to telthe jury whatecisionto reach.See, e.g.
United States v. Perking70 F.3d 150, 159-60 (4th Cir. 2006) (expert’s testimony was
admissible where it did not “merely [tellle¢hury what verdict to reach.”gpecht v. JenseB53
F.2d 805, 808-10 (10th Cir. 1988) (expert’s testimony in civil rights lawsuit under 42 U.S.C. §
1983 that a police search was illegal because no consent was given should have beéed; excl
“the expert in this case was improperly allowed to instruct the jury on how it sholdie dee
case”). Thishassometimedeen articulated as a rule against allowing the expert to “uthep
role of the judge or jurySee, e.gl Primavera Familienstifung v. Askih30 F. Supp. 2d 450,
528 (S.D.N.Y.2001f“Expert evidence should not be permitted to usurp . . . the role of the jury
in applying the law to the facts before )t.”

Accordingly, an expert witness normally should not be permitted to testify an
ultimate legal conclusion, such as an opirtioat a defendant was “negligentSeg e.g.,
Andrews vMetro-North Commuter R. Cp882 F.2d 705, 708-09 (2d Cir. 1988kpert in a

negligence action may not testify that a defendant railroad company was énegligThe

" The Advisory CommitteeNoteto Rule D4 includes the following

[Rule 704] does not lower the Isao as to admit all opiniondJnder Rules 701 and 702, opinions
must be helpful to the trier of fact, and Rule 403 provides for exclusiond#ree which wastes
time. These provisions afford ample assurances against the admissmniofhs which would
merely tell the jury what result to reach. . . . . They also stand ready to exclude opinions
phrased in terms of inadedaly explored legal criteriaThus the question, “Did T have cafigic

to make a will?” would be excluded, while the question, “Did T hatfcignt mental capacity to
know the nature and extent of his property and the natural objects olhity lamd to formulate a
rational scheme of distribution?” would be allowed.

Fed. R. Evid. 704Advisory Committee Note
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essential problens not that such an opinion is a legal conclusion, or that it cosie@er ultimate
issue, buthat itwould not “help” the trier of fact within the meaning of Fed. R. Evid. 792e4
Weinstein’'s Federal Evidenc® 704.04[2](a) (expert testimony is not helpful “when it supplies
the jury with no information other than the witness’s view of how the verdict should read.”)
Such an opinion should therefore be admitted rarely, if at all.
Finally, Rule 403 provides an additiodiahitation onopinion testimony. Under Rule
403, pert scientific testimony that is admissibleder Rule 702 or Rule 70ay nonetheless
be excluded “if its probative value is substantially outweighed by the danger ofarefadice,
confusion of the issues, or misleading the jurlyéd.R. Evid. 403;see also Dauber609 U.S. at
595. Thus, expert testimony that is relevant and that passes muster from a Ruladffifirgta
may nonetheless be excluded if it is likely to be misinterpreted or misusedjopthe
To summarize:
1. There is no general prohibition against an expert describeniguth (including
specificregulations or a regulatory framework).
2. An expert can describe the law only if that description is accurate. If there is a
dispute as to the law, it is for the court to resolve.
3. There is no general prohibition against an expestdbingthe application of
facts to law,or stating a conclusion based on that application. However, any such
testimonymust not be, in form or substance, an opinion as to a disputed issue of
law.
4. All expert testimony concerning the lanustbe helul to the juryin accordance
with Fed. R. Evid. 402Testimony by an expert concerning an ultimate legal

conclusion is not likely to be helpful, and therefore shoatdly be admitted.
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5. All expert testimony concerning the law is subject to the limitatiorisedf R.
Evid. 403.

With thoseprinciplesin mind, the Court wilkurn to the issues presented by Berard’s
proposed expert testimony.
1. Analysis

Berard’s proffered testimony includ€b) his explanation of the requirements imposed by
two Occupational &fety and Health Administratioregulations, 29 C.F.R.826.451(b)(1) and
29 C.F.R. § 1926.451(g)(1(2) anopinion that those regulations applied to the scaffolding at
NESI's work site; (3) aropinion thatNESI violated those regulations; and (4) an opinion that
NESIowed a duty to Adams, that it breached that duty, and that its lweadhe cause of
Adams'’s injuries.NES seeks to bar the admission of that testimony in its enfirety.

A. Berard’s Qualifications as anExpert.

As an initial matterNES challenges Berard'gualificationsto testify as an expeon the
ground thahe has no relevant experience in persor@alystructing or designing scaffolding.
Although the parties dispute the extenhf personal experienaethat specific areat is
undisputed that Berard has substargiglerience as an OSHA compliance officer, professional
engineer, and safety instructokfter a review of his qualifications and other materials in the
record, he Court finds that he is sufficiently qualdi¢o testify as an expeon the application of
OSHA regulations concerning scaffolding.

B. Reference to the Requlations

NESIfurtherseeks to exclude Berard’s testimdoythe extent that refers tothe

8 NESI also seeks to exclude the testimony on the ground that OSHAti@giEpply only to employees,
and that Adams was not its employee. That argument is the subjeapafrate motion, which will be addressed
separately.
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requirement®f 29 C.F.R. 8 1926.451(b) and § 1926.451(g). Berard’'s opinionthsso
regulationgs that togethethey required that the scaffolding used by Adams be fully planked
and include guardrails for fall protection.

It appears thallESI does not dispute that Berard’s reading of tiregglations is correct.
Instead, the dispute between the parties seems to center on vihettegulationspply at all
under the circumstance8lESI instead contends that under an exception to 8§ 1926.451(b), the
regulation does not apply to “platforms used . . . solely by employees performifuddscaf
erection or dismantling.” 29 C.F.R. § 1926.451(b) (exception to paragraph (B (Lrther
contends that either a guardrail or a fall arrest system was requiredhumdegulation, and that
Rockwood spplied the necessafsll arrestsystem. Theparties’ disagreemeiass to the
applicability of the regulations thus turns on factual questsnd) asvhether the scaffolding at
issue wadbeingused Solely’ by employees performirigrection or disranting” at the moment
Adams fell from the platformand whether Rockwood supplied 4 &arest system

Under the circumstances, the regulations may be admitted in evidence, andnBsyar
describe those regulations. That description, howewest be accurat@nd not misleadindor
example, if askedBerard musacknowledge the existence of the exceptidnd that
description may not include editorial comment or opinion as to the meaning or purpose of the
regulations.

C. Application of the Requlations

Assumingthathe lays a proper factual foundati@erardmay explain why, in his
opinion, the scaffolding at issue did not comply with the regulatimm-example, because it was
not “fully planked or decked” or becauddams wasot “protected from fallingby an

appropriate guardradr fall arrest system. Any such testimony must be carefully tied to the
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language of the regulatiode may als@cknowledganyfactualassumptions on which his
opinion is based, such as whetheradactual matter, the scaffolding was not “used solely by
employees performing scaffold erection or disiting.”

D. Opinion That the Requlations WereViolated

NESInextcontends that Berard’s testimony should be limited so as to preclude his
opinion thatNESI violated OSHA regulations. As notedj@ence thaNESI violatedOSHA
regulations—although not dispositive of whethBIESIwas negligent-is evidenceof negligence
and therefore may be helpful to the jury. Nor dewsh testimony simply instruttte jury how
to decide the case. Accordingly, assuming Berard establishes the factsid@aisi opinion, he
may testify thalNESI violated 29 C.F.R. 8§ 1926.451(b) and 1926.451(Q).

E. Opinion Concerning Duty, Breach, and Causation

In the last paragraph ofdreport, Berard states:
Due to NESTs lack of safety precautions] the plaintiff sustained serious injuries when he
accidentally fell from an unprotected scaffold platforrNESI] had a duty under OSHA
standards and contractually to provide[] a minimum level of safety protectioey T
failed to do so.
Berard Expert Report, at 3.
With this final paragraph, Berard effectively stagesonclusiorthatNESIowed Adams a
legal dutythatNESI breached its duty, and tHdESTIs breachedtaused Adamshjuries.
Those conclusionsverstephe bounds of permissible expert testimbgeffectively telling the
jury how to decide the ultimate legal issuenefjligence

Thus, defendant’s motion in limine to preclude Berard’s testimony will be gréamtée

extent that Berard seeks to state his conclusions concehailegalelements of plaintiff's

91t does not appear that Bedshould be permitted topine that the regulatory exception does not apply; if
nothing else, he has not disclosed such an opinion in his report.
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negligence claim.
V. Conclusion

For the reasons set forth above, defendant’'s magionlimine topreclude the testimony
of plaintiff's expert David L. Berards GRANTED in part and DENIED in partAs a general

matter, and sybct to refinement in the context of particular questions at trial, Berard may testify

as to
Q) the existence of OSHA regulations 29 C.F.R. 88 1926.451(b) and (Q);
(2)  the application of the facts of this matter to those regulatand;
3) his opinion thalNESI violated those regulations.
Berard may not, howevetestify as to his opinions:
Q) thatNESI owed Adams a duty;
(2) thatNESIbreached its duty; or
(3) thatNESTIs alleged breach caused Adams’s injuries.
So Ordered.
/s/ E. Dennis Saylor
F. Dennis Saylor IV
Dated:Decembef?2, 2015 United States Districiudge
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