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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SPECIALTY MARKETING GROUP,
INC. and NICHOLAS YEBBA,

Plaintiffs,

V. Civil Action No. 13-12636&-TS
STEVEN KATZ, CECILE KATZ a/k/a
CECILE GIRAUD, CHOCOVINE, LLLP,
CHOCOVINE ONE, LLC, CLEVER
IMPORTS, LLC, and CLEVER HOUSE,
LLC,

Defendats.

— e e

ORDER ON DEFENDANTS’ MOTION TO DISMISS

May 30, 2014

SOROKIN, C.M.J.

Plaintiffs, Nicholas Yebba and htempany Specialty Marketing, bring a series of state
law claims against Steven Katz, his wife Cecile Katz (a/k/a Cecile Giraud), amabenaf
entities allegedly controlled by Mr. and Mrs. Kafaiversity establishes the Court’s
jurisdiction® This business dispute arises out of the marketing of Chocovine wine by Plaintiffs
on behalf of various defendants. The claims center on the following: (1) an allegedttciontr
which Mr. Katz promised a payout to Plaintiffs of double the previous twelve months’
commissiors upon the sale of the Chocovine brand; (2) the alleged failure to pay Yebba $4,229

in wages owed for his last month of work for one of the entities; (3) Plaintift¥'teffo impose

! Plaintiffs originally brought their claims in state cqumd Defendants removed.
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liability for the foregoing on all of the defendant entities; and (4) Plaintiffsgatlens thair.
and Mrs. Katz and the various entities engaged in fraudulent conveyances to avoidhEaying
foregoing debts. For the following reasottig Motion to Dismisss ALLOWED IN PART

AND DENIED IN PART.

l. BACKGROUND

A. Facts

The following facts are drawn from Plaintiffs’ Attest€dmplaint (Docket #15-2.
Yebbais the Treasurer and Secretary of Specialty Marketing Group, loampany in the
business of brokering wines. Complaint 1 1, 3,@kocovine is a trademark for a specific
type of wine. Complaint § 7. It was initially registeredvio and Mrs. Katz on August 26,
2008. Complaint 8.

In 2010, Mr. Katz attended the Wine and Spirit Wholesalers of America (“WSWA”)
conference on behalf of Mrs. Katz and himself. Complaint 11 38A8Bthis conference, Mr.
Katz made a presentation to various brokers present, including Plastaffag thatvir. and
Mrs. Katz would pay each broker a year’'s commission if the Chocdniabectual Prperty
was transferred or sold by Mr. and Mrs. Katz to any new person or entity. Confijl&, 41.
After the conference, on April 18, 2010, Mr. Katz wrotesamail on behalf of Mrs. Katz and
himself, promising he would pay Specialty Marketimgl/@r Yelba twicetheir previoustwelve
months’ commissions as a payout for their “quality time associated withahd.brComplaint
1 42 43. The emailreads:

Subject: Future

Hi Nick,

2 In keeping with the standard of review applicable to motions brought ptitsuged. R. Civ. P. 12(b)(6), factual
allegations are recited as if truBeeArturet-Velezv. R.J. Reynolds Tobacco Cd29 F.3d 10, 13 (1st Cir. 2005)
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As we previously discussed, if and when the Chocovine lgatsdsold, we will take

your previous twelve months commission and then double the amount as a payout for

your quality time associated with the brand.

We will follow this email with a signed letter.

Regards,

Steve
Affidavit at 73 Prior to the WSWA conference and the Aprilek8ail, Plaintiffs had spent
significant time, money and effort in helping to develop and market Chocovine. Complaint  43.

In 2010, after the WSWA conference and the April 18, 28h@il the entities
Chocovine, LLLP and Chocovine One, LLC were formed. Complaint 1 dYiLXKatz is the
Manager/Member of Chocovine One, LLC. Complaint { R&intiffs believeMr. and Mrs.
Katz ownboth Chocovine entities. Complaint 1 10, 13. Shortly after Chocovine, LLLP was
formed on September 3, 2010, Mr. and Mrs. Katz sold and/or transferred the ownership interes
in the intellectual property of Chocovine to Chocovine, LLWRhout notice to the Plaintiffs
Complaint 1 9, 47 Plaintiffs beli@e that on April 2, 2012, Chocovine One, Llt€nsferred
some or all of its interest in the Chocovine trademark to Dekuyper/Team PrBitiRAsfor
two million dollars? Complaint § 16, 49Since each of the assignments, transfers and/or sales,
Plaintiffs have inquired about any transfers/sales and Mr. Katz has continuously denied to
Plaintiffs that the transfers or sales occuyeet has failed or refused to pay the double
commission payout upon sale. Complaint 1 50, 51.

On June 1, 2011, “Mr. Yebba of Specialty Marketing became employed by Clever

Imports, LLC[,]” as its Vice President and Northeast Regional Manaigeraw

? Plaintiffs entered into the record an Affidavit in Support of Preliminajyriction (Docket #18) and appended
materials, which they had filed in the Massachusetts Superior CouarfafilNCounty, where this action originated.
The same submissiamasentered into the record by Defendants along with their notice of rembeaket ##1, 4.
The Complaint refers to and quotes from the April 48a8l, but does not contain thengail itself. Where the
Complaint is expressly linked to the allegethail, see Complaint 1 43, and thenail’s authenticity is
unchallenged, the Court may consider it on a motion to dismiss witbouéxting the motion to one for summary
judgment. TransSpec Truck Serv., Inc. v. Caterpillar In624 F.3d 315, 321 (1st Cir. 2008)

* Plaintiffs do not trace how Chocovine One, LLC came to own the Chocovireteaki.
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“salary/commissidhandadditionalbenefits. Complaint § 52. Mrs. Katz is the
Manager/Member of Cler Imports, LLC. Complaint § 56. Mr. and Mrs. Katz con@tdver
Imports, LLC. Complaint § 55.

Mr. Katz terminated Yebba’'s employment with Clever Imports, LLC, adapf 20,

2013. Complaint § 53. On May 20, 2013, Mr. Katz, on behalf of Clever Imports, LLC and
himself, acknowledged in writing that Yebba was still entitled to receive payvoices for
May 20, 2013. Complaint § 54. At this time, Mr. and Miatz wereresponsible for payment
decisions. Complaint § 57.

On May 31, 2013, Yebba timefiled a NorPayment of Wages and Workplace
Complaint againgtir. and Mrs. Katz, Chocovine One, LLC, and Clever Imports, LLC, for the
non-payment of wages in the amount of $4,229.21. Complaint 1Y 58, 59. On July 23, 2013, the
Massachusetts Attorney Geaks Fair Labor Division issued authorization to Yebba for
immediate private suit againglr. and Mrs. Katz, Chocovine One, LLC, and Clever Imports,
LLC. Complaint q 60.

By letter datd May 28, 2013, Plaintiffs made demand on Mr. and Mrs. Katz and various
Chocovine and Clever entities for commissions resulting from the transfer aat¥ of the
Chocovine brand/Intellectual Property, and demanding that Defendants put a “lejaveol
their books and records. Complaint {{ 61, 64.

On September 11, 201Blaintiffs filed their Complaint in the Massachusetts Superior
Court of Norfolk County. Docket #3. Defendants timely filed for removal to this Court on
October 18, 2013Plaintiffs’ fourteencountComplaintaddreses the Defendants collectively in

three groups(1) Mr. and Mrs. Katz (2) Mr. and Mrs. Katz, Chocovine, LLLP, and Chocovine



One, LLC, comprising the Chocovine Defendants; @)dr. and Mrs. Katz, Chocovine One,
LLC, and Clever Imports, LLC, comprising the Clever Defendants. Complaint 1 68, 69.

Counts | through VI arise from the alleged agreement to a double commission payout
upon the sale of the Chocovine brand. Counts VIl througlagdinst the Clever Defendants,
arise from Clever Defendants’ ajled failure to pay Plaintiffs $4,229 in earned wadelsintiffs
alsoseek declaratory judgment (Count XIl), the ability to pierce the corporatéCarint XIlII),
and what amounts toraach and apply requeggount X1V), should Plaintiffs prevaibasedon
Defendantsallegedfraudulent conveyancdmetween and among themselves

Defendants now seeksmisal under Fed. R. Civ. P. 12(b)(6) of: Counts | through VI;

Counts VII through Xls to Plaintiff SpecialtimMarketing and as to Defendaril. Katz and
Mrs. Katz? Counts VII, VIII, and IX without prejudice as to Plaintiff Yebba; Count X; and
Counts XIlIl and XIV without prejudice.

The parties werbeard on Defendants’ Motion to Dismiss on May 15, 2014.

Il. STANDARD OF REVIEW

To survive a motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil
Procedure, a complaint must contain sufficient factual matter, acceptee a® tistate a claim

to relief that is plausible on its faceAshcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiBell

Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). The Court “must take the allegations in the

complaint as true and must make all reasonable inferences in favor of theffjlaimiftterson
v. Page987 F.2d 1, 3 (1st Cir. 1993“[F]actual allegations” must be separated from
“conclusory statements in order to analyze whether the former, if taken asetrtegth a

plausible, not merely a conceivable, case for religbiarez v. Select Portfolio Servicing, Inc.

® Defendants also seek to dismiss these counts as to Clever House, LL@e Basing Clever HouséLC as a
party to this litigation, however, Plaintiffs did not include Cleveust LLC in any of the counts.
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708 F.3d 269, 276 (1st Cir. 2013) (internal quotations omitted). This “highly deferential”
standard of review “does not mean, however, that a court must (or should) accept every

allegation made by the complainant, no matter how conclusory or generalizgitetl Stées v.

AVX Corp., 962 F.2d 108, 115 (1st Cir. 1992). Dismissal for failure to state a claim is
appropriate when the pleadings fail to set forth “factual allegations, ditieet or inferential,
respecting each material element necessary to sustain recovery under samabladagal

theory.” Berner v. Delahanty29 F.3d 20, 25 (1st Cir. 1997) (quoting Gooley v. Mobil Oil

Corp, 851 F.2d 513, 515 (1st Cir. 1988)) (internal quotation marks omitted).

“[T]he tenet that a court muatcept as true all of the allegations contained in a complaint
is inapplicable to legal conclusions. Threadbare recitals of the elements stabtauation,
supported by mere conclusory statements, do not suffice.”, BB&lU.S. at 678. A court’s
assessment of the pleadings is “corigpécific” requiring “the reviewing court to draw on its

judicial experience and common senskl’ at 679;accordMaldonado v. Fontane568 F.3d

263, 268 (1st Cir. 2009). “[W]here the well-pleaded facts do notip#rencourt to infer more
than the mere possibility of misconduct, the complaint has alleged — but it has not ‘skow[n]
‘that the pleader is entitled to relief.Tgbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).
[I. DISCUSSION

A. Count |: Breach of Contract arising out of the alleged statements of a payout

Plaintiffs lodge this clainenly against Mr. and Mrs. Katz, Complaint at 9,
notwithstanding some allegations in the Complaint to the cont@ggComplaint Y 7475.
Defendants argue thahystatements made referring to a paygpon saldased on a year’s
commissionwiolate the Statute of Frauds, M.G.L. c. 259, § 1, for two reasons, both incorrect.

First,the oral statements Mr. Katz allegedly made at the WSWA conference could not be



performedwithin one year of the makingrecisely because such a statement promises one year’s
worth of commissionsSeeM.G.L. c. 259, § 1 Fifth. Nothing about that language, however,
requires or suggests that twelve months must elapse from the time aiadieas a condition
precedent to payment. For example, if no commissions had been paid in eleven of the twelve
months, there would be nothing to double for thelsgenmontts. Where time for performance

is the issue he Statuteof Frauds “does not apply to contracts that might extend beyond a year,

but can still be fully performed within a year.” Coyle v. Kittredge Ins. Agelmcy, No. 4:12-

CV-40014-TSH, 2014 WL 1330859, at *2 (D. Mass. Mar. 28, 2Qdiing Doherty v. Doherty

Ins. Agency 878 F.2d 546, 551-52 (1st Cir. 1989)).
Second, Defendants argue that the April 18, 28h@ilwith stated termgromised a

signed letter to follow which, Plaintiffs admit, never arrivegiting to Simon v. Simon35

Mass. App. Ct. 705 (1994), for suppdefendants conclude that the emathnding alone,
cannot have expressed the essential terms of a contract with sufficientgeddmsatisfy the
Statute of FraudsSee35 Mass. App. Ct. at 711Simon however, was scrutinized under the
Statute of Frauds because it involved an agreement for a leaskl.&éec. 259, § 1 Fourth.
Here,a writing is not requiretdy the Statute of FraudsSeeM.G.L. c. 259, § 1.

Defendants also argue ti@bunt | faik in that 0 contract was created because the
alleged statements lacked completeness, definiteness, and the binding intérthienzarties.
Docket #19 at 6-9. In particulahey say(1) the email promised signedletter to followwhich
never materializedand(2) theterms in the email were too ambiguous and indeterminate
Docket #19 at 8 Defendants contend this establishes the parties never passed the stage of
“imperfect negotiation.”However, this is not the case in whi¢hé participants visibly reserved

their commitment for thé&ater documents.’SeeTargus Grp. Int’l, Inc. v. Shermai6 Mass.




App. Ct. 421, 429 (2010)All the email promised was a more formal memorialization of the
terms. Furthermore, the terms are plain: “if and when the Chocovine brand gets swild, we

take your previous twelve months commission and then double the amount as a payout for your
guality time associated with the brand.” That the parties might dispute thea#ippliof these

terms to the developments that occurred does not establishelpatrties failed to reach

agreement on the material tern®eeTargus Grp. Int'l, InG.76 Mass. App. Ct. at 4301(is not

required that all terms of the agreement be precisely specified, aneé$leaqe of undefined or
unspecified terms will not necerily preclude the fonation of a binding contract.”).

This Count presents one further issue — whether it properly lies against Mrs. Katz
Drawing all reasonable inferences in favor of the Plaintiffs, as the CostiDefendants’
motion on this claimg denied as to both Mr. and Mrs. Katz. Plaintiffs do allege that both Mr.
and Mrs. Katz owned the brand, Mr. Katz spoke at the convention “on behalf of himself and on
behalf of Mrs. Katz,” and the email statedig'will take your previous twelve months
commission . . .” andWe will follow this email with a signed letter.Complaint 1 39, 40;
Affidavit at 7 (emphasis added)n these circumstances, Plaintiffs have established a plausible
claim that Mr. Katz had authority to, and did, bind his wife in making the alleged contract.

B. Count Il: Misrepresentation®

Plaintiffs claim fraudulent misrepresentation arising out of the alleged promise to pay
double the commissions upon sale of the brand and the subsequent refusaComphaint
81. This claimfails. Plaintiffsmust allege all the elementsfodud with particularity under Fed.

R. Civ. Proc. 9(b)._Rodi v. S. New England Sch. Of ] 380 F.3d 5, 15 (1st Cir. 2004).

Nowhere in the Complaint do Plaintiffs allege tNat Katz made the promise with knowledge

® Plaintiffs acknowledge that Count Il was mislabeled as being agair@htevine Defendants, but is against
only Mr. and Mrs. Katz. Docket #28 at 11.



of its falsity or the intent, at the time lmade the promiséo renege.SeeMasingill v. EMC

Corp, 449 Mass. 532, 540 (200(8lementof fraudulent misrepresentation datse
representation ahaterial fact with knowledge of falsity for purpose of inducing plaintifi¢o
thereonwhereplaintiff relied on representation as true and acted upon it tddnsage

At the May 15 hearing, Plaintiffs offered another basis for the fraudulent
misrepresentation claimthatPlaintiffs periodically checked with Mr. Katz about any transfers
or salesand Mr. Katz continuously denied any had occurred, even after alleged assigmadents
taken place. There is support for this in the factual allegations of the Complaint and in the
submitted Affidavit which was not incorporated into the Complaint. Complaint’p&@javit
1 9. Though 1 50 of the Complaint is incorporated by reference into Count Il, the allegations
Count lIspecificallybase the fraud claim solely on the promise to pay. Thus, the Court
dismis®sthis claim with leave to amend in order to expligiiyd with particularity, plead the
noticefrelated allegations as thasis for the fraudulent misrepresentation, and/or to properly
pleadwith particularity Plaintiffs’ original basis for the claim

C. Count I11: Breach of the Covenant of Good Faith and Fair Dealing®

Plaintiffs assert this claim againgt. and Mrs. Katz, only. To succeed on this claim,
Plaintiffs must show bad faith conduct on the part of Defendants which destroyed gedama

Plaintiffs’ right to a benefit of a valid contracAnthony’sPier Four, Inc. v. HBC Asssg 411

Mass. 451, 471 (1991 Plaintiffs daim Defendants breached the covenant by “selling the
Intellectual Property multiple times, . . . by failing and/or refusing to ndigyRlaintiffs . . . and

by failing and/or refusing after demand, or otherwise, to pay the Plaintiffs . .anipl@int  87.

" Paragraph 50 of the Complaint reads: “Since each of the assignments, tam$fersales have taken place, the
Plaintiffs have questioned Mr. Katz regarding the transfer and/or sale bitétlectual Property, which Mr. Katz
continuously denied occurred.”

8 Plaintiffs acknowledge that Count Ill was mislabeled as being aghim€hocovine Defendatbut is against
only Mr. and Mrs. Katz. Docket #28 at 11.



The claimthat Defendants failed or refused to notify Plaintiffs of a sslaplstered by § 50 of
the Complaint, which, as discussed in the previous count and incorporated into thiskbeges
that Defendants falsely told Plairdisifthey had not sold the brand, thereby depri®tantiffs of
their alleged benefitA fair reading of this claim, theallegesenough to satisfy the pleading
requirements.

D. Count IV: Unjust Enrichment and Count V: Quantum Meruit

Plaintiffs asserthese claims agjast the Chocovine Defendant®laintiffsallege that the
Chocovine Defendants caused the Plaintiffs to provide marketing, promotion, and sates ser
to the Chocovine Defendants that they otherwise would not have performed, and as a result of
nonpayment for these services, the Plaintiffs were “unjustly impoverished andabevihie
Defendants unjustly enriched.” Complaint 1 44, 51, 90-91. Thus, Plaintiffs have pleaded

sufficient facts to make out the elements of unjust enrichng&etAndrews v. First Student,

Inc., No. 10-11053-RGS, 2011 WL 3794046, at *5 (D. Mass. Aug. 26, 40iting Mass. Eye

& Ear Infirmary v. QLT Phototherapeutics, In652 F.3d 47, 57 (1st Cir. 2009)).
In Massachusetts, quantum meruit is a theory of recovery rather than a caussof ac

J.A. Sullivan Corp. v. CommonweajtB97 Mass. 789, 793 (1986). Therefore, the Court

dismisses the quantum meruit claim wialewing the theory of recovery to proceed unther

unjust enrichment claimSeeBunge Qils, Inc. v. M & F Mktg. Dev., LLNo. 03-115595A0,

2005 WL 629489, at *3 (D. Mass. Mar. 15, 2005).

E. Count VI: Violation of M.G.L. c. 93A, § 11

Plaintiffs lodge this claim against the Chocovine DefendditsKatz, Mrs. Katz, and
the Chocovine entities) antheory of successor liabilitgllegingthat the Chocovine entities are

successors in interestfr. and Mrs.Katz. This is misplaced. Successor liability is a doctrine
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which provides an exception to ttraditional corporate law principle that the liabilities of a
selling predecessor corporation are not imposed upon the successor corporation whagepur

its assetsCarqill, Inc v. Beaver Coal & Oil Co., In¢424 Mass. 356, 359 (1997). Mr. and Mrs.

Katz arenot acorporate entityand there has been albegation that th€hocovine entities

subsumed Mr. and Mr&atz or assumetheir obligations SeePremier Capital, LLC v. KMZ,

Inc., 464 Mass. 467, 475 (2013).
As againsMr. and Mrs.Katz, a93A claim may be based on a breach of the covenant of

good faith and fair dealingAnthony’s Pier Four, Ing411 Mass. at 476&ee als&Gpeakman v.

Allmerica Fin. Life Ins, 367 F. Supp. 2d 122, 140 (D. Mass. 2005) (breach of covenant involves

bad faithand improper motive, supporting 93A claim). A 93A claim, however, may not be

based on conclusory or threadbare asserti8eeGooley v. Mobil Oil Corp.851 F.2d 513, 515

(1st Cir. 1988). Thus, Plaintiffs’ conclusoailegatons, on information andelief, relating to
fraudulent conveyances atitefactors favoringpiercing thecorporate veil, Complaint 1 24-37,
do not support a 93A claim against the Chocovine entifteeGooley 851 F.2cat 515. Where
Plaintiffs have pleaded sufficiently a breach of the coveobgood faith and fair dealing,
however their 93A claim againd¥ir. and Mrs. Katz survives Defendants’ motion to dismiss.

F. Counts VII through XI, and XII1: Breach of Contract and Related Claims Arising out
of Unpaid Wages against the Clever Defendants

In June 2011, Clever Imports, LLC hirdtt. Yebba of Specialty Marketing market the
Chocovine brand wines. On May 20, 20Y&bba was terminated. Now, he claims Clever
Imports owes him $4,229 in unpaid wages for his last month of work. Plaintiffs have

successfully stated a claim arising out of these facts for breach ofatd@oaint VII), unjust

° For the purposes of their § 11 claim, Plaintiffs do allege that Mr. andK¥ts, as included in the Chocovine
Defendants, engaged in commerce or trade. Complaint { 99.
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enrichment (Count IX}° and wage and hour violation pursuant to M.G.L. c. 149, § 148 (Count
XI). Defendants’ arguments to the contrarg meritless.Plaintiffs’ claim for breach of the
covenant of good faith and fair dealing (Count VIlII) is coextensive with theiclhmfacontract

claim (Count VII), and thus, failsSeeAnthony’s Pier Four, In¢c411 Mass. at 471. For the

reasons statl in the Count V discussion, the Court disesseequantum meruit claim (Count

X) while allowing the theory of recovery to proceed under the unjust enrichment claim (Count

IX). SeeBunge Oils, InG.2005 WL 629489, at *3.

Plaintiffs concede that “technicallyebbahad a contract with Clever Imports, LI'€
Docket #28 at 21Nonetheless, Yebba and Spegidflarketing lodge all the wagelated
claims against the following additiondéfendants - Mr. Katz, Mrs. Katz, and Chocovine One,
LLC — contending either that they are all “jointly and severally liable” or that Résntan
pierce the corporate veil to reach these other defenddhtssComplaint alleges that Mr. and
Mrs. Katz control Clever Imports, LLC, Mr. and Mrs. Katz were responsiiolpdyment
decisions at the relevant time, and Mrs. Katz is the Manager/Member of Glgpaats, LLC.
Complaint 11 55-57. A manager of an LLC may be held liable for violations of M.GLA9¢ §

148. Cook v. Patient Edu, LL@65 Mass. 548, 552-53 (2013). Thus, Plaintiffs have

sufficiently pleaded Count XI against Clever Imports, LLC, and Mrs. Katz.
Plaintiffs allege, in Count XIII, a standalone pietke corporate veil claim. Under

Massachusetts lgwiercing does not stateseparate cause daftion. Kraft Power Corp. v.

Merrill, 464 Mass. 145, 148 (2013). Accordingly, the Court disgsiSsunt XII. Furthermore,

1% plaintiffs allegethat they conferred a benefit on the Clever Defendants, Mr. and Mrs. Katp@®One, LLC,
and Clever Imports, LLC, and provided those benefits without paymempl&mt 11 54, 57, 114, 115. A claim
for unjust enrichment is available only where thisrno adequate remedy at laBantagate v. Towe64 Mass.
App. Ct. 324, 3292005) Thus, Plaintiffs pleading in the alternative is sufficient as against all the Clever
defendants.

1 plaintiffs Complaintalleges that it was‘ Yebba of Specialty Markigtg” who was employed by Clever Imports.
Complaint 52.
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Plaintiffs have alleged the need to pierce only through a conclusory wcivdtine relevant
factors, and only on “information and belief.” Complaint 1 26-Bfis is insufficient to

demonstrate the need to pieré@mniWave Eles. Corp. v. Marshall Indusl?27 F.R.D. 644,

647-48 (D. Mass. 1989).

Here, the only way to hold Mr. and Mrs. Katz, and Chocovine One, LLC responsible for
Clever Import, LLC’s alleged contract and wage obligations to Plaintitts pgerce the
corporate veil.Therefore the Court dismisses Count VIl against Mr. Katz, Mrs. Katz, and
Chocovine One, LLC, without prejudice so that Plaintiffs may amend their comgitainld
discovery provide support for piercing. Count Xl is dismissed without prejudice as Kabr
and Chocovine One, LLC for the same purpose.

G. Count XIV: Fraudulent Conveyance

Plaintiffs attempt to support this claim with conclusory allegations resting upon
information and belief? Complaint 1 24-26. While Plaintiffs may plead fraudulent
conveyanceipon information and belief where facts of alleged fraud {srculiarly within the
perpetrator's knowledgel,]” they must still provide supporting facts and not mectisions.

Seeln re NeurontirMktg., Sales Practices & Pred.iab. Litig., 618 F. Supp. 2d 96, 107-(0B.

Mass. 2009) (quotinG@ublov. NovaCare, In¢.62 F. Supp. 2d 347, 356 (D. Mass. 1999)).

Plaintiffs have not pleaded this claim sufficiently.

V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismiss (Docket #A8) SWED
IN PART AND DENIED IN PART Specifically, Defadants’ Motion to Dismiss is

1. DENIED as toCount lagainst Mr. Katz and Mrs. Katz

'21n particular, paragraph 25 of the Complaint states, “Upon informatial belief, the Defendants have transferred
and/or sold assets between and among themselves to forestall craditoinssuch transferring and sale of assets
between the various Defendants was done with the intent to hinder then &nd future creditors.”
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2. ALLOWED with leave to amend PlaintiffComplaintas toCount llagainst Mr. Katz
and Mrs. Katz;

3. DENIED as toCount lll against Mr. Katz and Mrs. Katz;

4. DENIED as toCountlV againstall Chocovine Defendants;

5. ALLOWED as toCount V against all Chocovine Defendants, while allowing the
guantum meruit theory of recovery to proceed under the unjust enrichment claim;

6. ALLOWED as to Chocovine, LLLP and Chocovine One, LLC, and DENIED as to Mr.
Katz and Mrs. Katz, with respect to Count VI ;

7. ALLOWED as to Count VII without prejudice with respect to Mr. Katz, Mrs. Katz, and
Chocovine One, LLC and DENIED as to Clever ImpdrtsC;

8. ALLOWED as to Count VIII;

9. DENIED as to Count IX;

10. ALLOWED as to Count Xagainst all Clever Defendants, while allowing the quantum
meruit theory of recovery to proceed under the unjust enrichment claim;

11.ALLOWED as to Count XI without prejudice with respect to Mr. Katz and Chocovine
One, LLC and DENIED as to Mrs. Katz and Clever Imports, LLC;

12. ALLOWED as toCount XIlII; and

13. ALLOWED as toCount XIV.

Plaintiffs have ten days to file an amended complaint, and Defendants shall havesten day

thereafter to rgond. The Court will hold a Rule 16 conferencelaly 7, 2014

/s/ Leo T. Sorokin
Leo T. Sorokin
Chief U.S. Magistrate Judge
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