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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

LUIS ALBERTO MONTALVO BORGOS, *

*

Petitioner, *
*
V. *
* CriminalNo. 13-cv-12750-IT
GARY RODEN, *
*
Respondent. *
MEMORANDUM & ORDER
April 20, 2017
TALWANI, D.J.

Petitioner Luis Alberto Montalvo Borgos (“Bt@ner”) is serving a life sentence for the
2007 murder of Jerome Woodard. Pet'r Mémw Supp. Writ Habeas Corpus Pursuant 28
U.S.C. § 2254 (“Mem. Supp. Pet.”) 2 [#23]. Irs lpetition for a writ of habeas corpus under 28
U.S.C. § 2254, he alleges that the MassachuSafieeme Judicial Court$JC”) violated clearly
established federal law when it affirmBdtitioner’s convictionPer Petitioner, his
constitutionally protected dueqaress rights were violated beisa a photographic array used to
identify him was unreasonably suggestivel caused a substantial likelihood of
misidentification. Id. at 22-23. B&oner also argues that twaitness identifiations were
inherently unreliable because the witnesses euitailly selected tB wrong person, and one of
the eyewitnesses lied to police, and that tilarato suppress the wirable identifications
violated his due process rightd. at 19-22. For the followingeasons, Petitioner’s Petition

Under 28 U.S.C. § 2254 for Writ of Habeas gl by a Person in State Custody (“Petition”)

[#1] is DENIED.
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Facts
Petitioner has not challeng#tk facts as found by the SJC:

On Friday, May 11, 2007, the victim; his girl friend, Sheena Castle; and their
daughter, who was four years of age, werftall River to visit Castle’s mother,
Sharon St. Pierre. St. Pietireed in an apartment on the second floor of a three-
story apartment building. Jose Mercadotda known as Jolky, and his then girl
friend, known as Liz, lived in an apartment above St. Plefoiky’s twin brother,
Osvaldo Mercado Matos, known as Vafdand his girl friend lived across the
hall from Jolky. Yanelly LorenZiand her boy friend, Raymond Cordeiro, lived in
an apartment under St. Pierre. Cordewho had a heroin “problem” and had
previously spent time in prison for salj drugs, was friends with the third-floor
residents. Jolky and Valdo were known to sell drugs.

After arriving at St. Pierre’s home, thietim, Castle, and their daughter went out
to visit a friend. At about 9 or 10 P.M.,. $tierre went to bed. Meanwhile, in the
apartment building next to St. Pierre¥&gldo went to visit Eduardo Rosario, who
lived in a third-floor apament with his wife, Vilmarie. At around 10 P.M., the
men started drinking and weded television in the limg room. Vilmarie had

gone to bed. As the evening progres3&do became increasily intoxicated.

Sometime after 1 A.M., now May 12, thietim, Castle, and their daughter
returned to St. Pierre’s apartment bunfyl For a while, the couple talked inside
the victim’s automobile, which was parked in front of St. Pierre’s apartment.
Eventually, the couple got out of thetamnobile, and as they did, the victim
accidentally set off its alarm.

Although the victim shut the alarm offithin seconds, the &e agitated Valdo,

who began shouting out of Rosario’s thftoor window. Valdo called the victim
racist slurs and said, “I got something for you.” The argument lasted about fifteen
minutes. From a window of her apartmeri, tried to stop the argument. Hearing
the noise, St. Pierre telephoned 911,hHwrtg up. The victim, Castle, and their
daughter went inside.

Soon thereafter police arrived at St. Pisragpartment to investigate the aborted
911 telephone call. St. Pierre liedthe officers, teling them that her
granddaughter had made the telephcaiewhile she was “playing with the

1 The SJC inserted a footnote which reddie defendant was staying with them.”

2The SJC inserted a footnote which read: “We wefer to some witnesses by their first names.”
3 The SJC inserted a footnote which read: “Valdpisfriend was the ster of Jolky’s girl

friend.”

4 The SJC inserted a footnote which read: “Ybnerior to trial, want by the name Monica

Irene because there were warrants out for hestaieither she nor her sister, Leisa, who also
testified at trial, was tithful initially about Yanelly’s true identity.”
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phone.” The police left and St. Pierre leckthe door. Within minutes St. Pierre
and Castle saw the defendant, who thelysequently identified in a photographic
array, break through the door llyat the victim in Spnish, and point a gun at

him. As St. Pierre and Castle fled, they heard multiple gunshots. The victim died
as a result of gunshot wounds to his torsi werforations tdis heart, lung, and
pelvic bone.

St. Pierre and Castle were not the gmdysons who had information concerning
the shooting. Just after the police left Bierre’s apartment, at around 2:50 A.M.,
Liz saw the defendant outside yell up to Valdo, who was still in Rosario’s
apartment. Liz testifietthat she heard the defendant ask Valdo, who was in
Rosario’s apartment, what was going onldéaold the defendant that the victim
was “messing” with him. The defendastated that he vgagoing to kill the

victim. Liz interjected, asking why the f@@dant would do that when the victim
“didn’t do nothing to him.” The defendant replied that he did not care. The
defendant did not like theatim and found him to be “disrespectful.” After this
exchange, the defendant went intoF8erre’s apartment building. Liz heard
multiple shots coming from St. Pierre’s apartment.

Rosario’s account was similar. The defemdgelled up to Valdo and asked what
was going on. Rosario testified that Valdplied, “I don’t know ... but | will fix

it tomorrow.” Rosario saw the defendant go inside St. Pierre’s apartment building
and then heard multiple shots being fired. Shortly thereafter Rosario saw the
defendant leave the building. The defendasérted a gun inthis waistband and

said in Spanish, “What did | do?” During this time, Valdo still was with Ro$ario.
The gunshots woke up Vilmarie to an asthma attack. Valdo left the apartment, but
soon returned to report that he thouthiat the victim was dead. Rosario asked
Valdo to leave. Rosario tended to Vilmaaied claimed that he did not hear police
knocking on his door. He subsequently identified the defendanphotographic
array as the man witthe gun that night.

The police later learned about the defenidawhereabouts prior to the shooting.
The defendant had gone out for the emgrwith Yanelly, hesister Leisa, and
Cordeiro to a nightclub in Providendehode Island. On the way home, the
defendant received a cellular telephaa# and during the conversation stated,
“Nobody mess with my boy,” and “I'm going to kill him.” The defendant had a
silver gun in his hands. Yalhetold the defendant, “link about it,” and not to
kill anyone. Soon after the group returned/melly and Cordeiro’s apartment,

> The SJC inserted a footnote which read: “Liziatlig lied to police and created a false alibi for

the defendant. After she was arrested, she to&thole story.” She pleaded guilty to a charge

of intimidating a witness and received probation condition that shestify at trial.”

® The SJC inserted a footnote which read: “Valdo was too drunk to recall what had occurred. He
testified that he knew the dei@gant, but not ‘that well,” and #t he never had a conversation

with him. Valdo did not hear any shots.”



the defendant leftJust after the defendant leftianelly and Leisa heard gunshots
in the apartment above them. Yanetipked outside and saw the defendant walk
toward a dumpster. She then lost sight of him.

Police recovered seven discharged .4bencartridge casgs and two live
projectiles from St. Pierre’s apartmemwo spent .22 caliber rounds were
recovered from the medical examinesfiice. The Commonwealth’s firearms
identification expert opined that, basen his examination, all seven of the
discharged .22 caliber cadge casings recovered were fired from the same
unknown weapon. There was no forensiclemce connecting ¢hdefendant to
the shooting.

The defendant did not testify orlcany witnesses. The defense was
misidentification. The jury were instrugzt fully concerning how to assess the
various identifications made.

Commonwealth v. Borgos, 979 N.E.2d 1095, 1097-1100 (Mass. 2012).

[l Procedural Background

Petitioner moved to suppress and exclude fusemany and all evidence seized from the
identifications obtained as a result of undsiiggestive and unconstitbnal identification
procedures. Suppl. App. (“S.A.”) 138. SharonF8erre, Eduardo Rosario, Vilmarie Maldonado,
Sheena Castle, Detective Timothy Albin, anddagve John McDonald teéBed at a hearing on
the motion. The motion judge denied Petitionen@tion to suppress as to the out of court
identifications made by St. Prer Castle, Rosario and Maldmfo, but granted Petitioner’s
motion as to Mark Cleaves. Id. at 161.

A jury convicted Petitioner of first dgee murder on the theory of deliberate
premeditation. Borgos, 979 N.E.2d at 1097. Petitiapgealed his conviction and sought review

on the basis of Mass. Gen. Laws ch. 278 § 33E .S affirmed the conviction, and declined to

" The SJC inserted a footnote which read: “Yanaiiyg Leisa separateigentified the defendant
as the person who had been with them before the shooting.”

4



exercise its authority under 8 33E on Deceniie 2012. Id. Petitioner filed his petition for a
writ of habeas corpus with the®urt on October 28, 2013. Pet. [#1].

. Legal Standard

When a petitioner properly exists a claim in state court, this court must defer to the
state court’s adjudication usig it “resulted in a decisiaontrary to, or involved an
unreasonable application of, claestablished Federal law, as determined by the Supreme
Court of the United States” or “resultedardecision that wasased on an unreasonable
determination of the facts in light of the esite presented in the state court proceeding.” 28
U.S.C. § 2254(d).

“Clearly established Federal law” incligdenly Supreme Court holdings, as opposed to

dicta, at the time of theae court’s decision. Carey Musladin, 549 U.S. 70, 74 (2006);

Williams v. Taylor, 529 U.S. 362, 412 (2000). At& court adjudication made “contrary to”

clearly established federal law “applies a milerent from the governing law set forth in
[Supreme Court] cases, or . . . decides a casedtitlg than [the SupreenCourt] ha[s] done on
a set of materially indistinguishable fat®ell v. Cone, 535 U.S. 685, 694 (2002); Williams,
529 U.S. at 405-06. The decision involves an &asonable application” afearly established
federal law “when the state court identifies therect legal principle’but (i) applies those
principles to the facts of the case inajectively unreasonable manner; (ii) unreasonably
extends clearly established legahpiples to a new context whetteey should not apply; or (iii)
unreasonably refuses to extend establishediptes to a new coakt where they should

apply.” Malone v. Clark, 536 F.3d 54, 63 (1&ir. 2008) (quoting Sleeper v. Spencer, 510 F.3d

32, 38 (1st Cir. 2007)).



If the state court’s decision was contrémyor an unreasonabl@lication of clearly
established federal law, this court must condud @ovo review of the claim. Aspen v.
Bissonette, 480 F.3d 571, 576 (1st Cir. 2007). Undsrréview, Petitioner “must show that his
underlying detention is unlawfuhd not just that the state coernhployed faulty reasoning in his
case.” Id. The state court’s findings of facé presumed correct. 28 U.S.C. § 2254(e)(1).
“[F]acts” for this purpose “are defed as ‘basic, primary, or histoaidacts: facts in the sense of

a recital of external eventa@the credibility of their narrate.” Sanna v. Dipaolo, 265 F.3d 1,

7 (1st Cir. 2001) (quoting Bryson v. Ward, 187 F.3d 1193, 1211 (10th Cir. 1999)). Petitioner

must provide clear and convincing evidence tmtehis presumption. 28 U.S.C. § 2254(e)(1).
IV.  Discussion

A. Out of Court Identification Procedures

Petitioner contends that the SJC errefinding that the out-of-court identification
procedures were not unreasonaflggestive. Mem. Supp. P&8 [#23]. Specifically, Petitioner
alleges that (1) Detective John McDonald dedtention to Petitiones’ photograph by covering
his hair,_id., (2) police told eyewitnesses thatigpect was in custody or that Petitioner’s photo
would be in the array, id., and (3) police telgewitnesses that Petitioner’'s photo came from a
Puerto Rican document, id. at 22. Taken togetRetitioner assertsahthese unreasonably
suggestive procedures deprived hinhisf due process rights. Id. at 13.

The Supreme Court has held that an ditenrt identification based on a photo array
must be suppressed as a matter of due procabsiféhe photographic identification procedure
was so impermissibly suggestive as to give rise to a very substiketiabod of irreparable

misidentification.” Neil v. Bggers, 409 U.S. 188, 197 (197Rue process concerns are

triggered by “police use of an unnecessarily stjge identification praadure, whether or not



they intended the arranged pealure to be suggestive.” Perry v. New Hampshire, 565 U.S. 228,

232 n.1 (2012). To determine suggestiveness,dhda examines the nature of the procedures
utilized by police. Id. at 238-4Metermining if a suggestive mredure occurred is ultimately a
fact specific determination. Id.

The danger of suggestive idditation procedures is “lessened by cross-examination at

trial.” Simmons v. United States, 390 U.S. 377, 88%68). “[I]f the indicia of reliability are

strong enough to outweigh the aguting effect of the police-amged suggestive circumstances,
the identification evidence will ordinarily be adtad, and the jury will ultimately determine its
worth.” Perry, 565 U.S. at 232. A misidentificatisnrreparable when “trial mechanisms would

not help a jury distinguish beeen reliable and unreliableadtifications.” United States v.

Correa-Osorio, 784 F.3d 11, 19 (1st Cir. 20H%)ng Biggers, 409 U.S. at 197; Mason v.

Brathwaite, 432 U.S. 98, 116 (1977)).

If improper state conduct is not alleged, @enstitution prohibits convictions “based on
evidence of questionable reliability, not byhibiting introduction of the evidence, but by
affording the defendant means to persuade thyethat the evidencehsuld be discounted as
unworthy of credit.” Perry, 565 U.S. at 237. Ultiralgt the jury determines the reliability of

evidence presented at trial. See id. (citk@nsas v. Ventris, 56 U.S. 586, 594 (2009));

Brathwaite, 432 U.S. at 116 (“We are contenrely upon the good sense and judgment of
American juries, for evidence with some elemafnintrustworthiness is customary grist for the
jury mill. Juries are not so susceptible ttiety cannot measure intelligently the weight of

identification testimony that ha®me questionable feature.”).



a. Petitioner’s Claim that Detective Mdbdald’s Action in Covering Petitioner’s
Hair Was an Unreasonably Suggestive Procedure

Petitioner alleges that Detective JohnDnald (“Det. McDonald”) impermissibly
highlighted his photograph in tleurse of the photographicray by covering his hair. Det.
McDonald testified at the suppressihearing as to at least fadifferent arrays he showed to
various witnesses between May 12, 200d aune 12, 2007. S.A. 372, 389-92, 399-412, 415-16,
419-21, 426, 428-30, 432-34. Det. McDonald testified tnm the morning after the murder, St.
Pierre and Castle were shown a phatray of some of the residerhat lived at the address of
the murder. Id. at 389. Petitioner’lsgiograph was not in this array.

St. Pierre testified at truppression hearing that shessnown a photographic array at
the police station the morning aftihe murder. Id. at 217. Shetiéed that she told police the
photo array did not include a piceuof the shooter, but “[t{jhergas a picture that they were
pushing at me, which | knew wasn’t him, buhided up saying that it was.” Id. at 218. Castle
likewise testified that she saw groups of photographs while skatihe police station on the
morning after the murder. Id. at 356-57. She &dstified that she v&a‘not sure on any of
them,” but that the police kept trying to force tepick a picture. Id. &57. Both St. Pierre and
Castle picked a picture on the morning of tmgrder, but neither picture was of Petitioner.

A few days later, Det. McDonald showed @asnd St. Pierre arfeer photo array. Id. at
389, 420. Petitioner’s photograph was not includettian array, and St. Rie and Castle each
picked Rosario’s picture asibg the person who looked the stdike the shooter. On May 24,
2007, after Rosario had been queastid and had identified Petitier as the person who killed
Woodard, Det. McDonald requested anothernyabeacompiled that would include a photograph
of Petitioner_ld. at 399-400. This array was crede®etective Timothy Albin (“Det. Albin”).

Id. at 332. To create the array Det. Albin entdreel criteria (age, hght, hair color, race and



sex) into the Fall River Police Departmerdatabase which produced a wide range of
photographs. Id. at 333-34. Det. Albin selected phttitaswere similar in characteristic features,
and cropped them so that they would not stand out from another photo. Id. at 334, 338. The
photo array created on May 24, 200W¢luded a photograph of Petitioner from his Puerto Rican
voter identification card. Id. &09, 399-400. Det. McDonald showtts photo array to Rosario,
Maldonado, St. Pierre, CastlenchMark Cleaves. Id. at 403-1Rosario, Maldonado, St. Pierre
and Castle each identified tR®ner’s photograph as beingetiperson who looked like the
shooter. After Petitioner was arrested, another photo array was created by Det. Albin. This array
contained the booking photo oftRener. 1d. at 338-39. Thisrey was shown to St. Pierre,
Castle and Mark Cleaves. St. Pierre and Céstik identified Petitioner’s photo as being the
person who looked like the shoofter.

Det. McDonald prefaced each identification by asking the witness to concentrate on the
facial features of the individuais the photographs, and to bavesed that a person’s hair length
and style, and facial hair, can change. |diG&, 405-06, 408, 412 (“| prefaced her with the same
thing. ‘Concentrate on the physicabtures. Hair can change, fadialr. Pick up the photos if
you want. You can turn them over if you're sufe definitely not somebody. Just let us know if

there’s somebody there you recognize.”). Fouthef withesses, Rosario, Maldonado, St. Pierre
and Castle identified Petitioner’s photograprewlshown the array that contained his voter
identification card picture. After Rosario, Maldaweand St. Pierre pickd®@etitioner’s picture,

Det. McDonald covered the top Betitioner’s photograph and askihem to confirm their pick.

8 Mark Cleaves also identified PetitionepBotograph, but the meth judge excluded this
identification from being used at trial because Cleaves stated that he had seen Petitioner’s photo
on the news prior to having beshown the photo array. S.A. 416, 160-61.
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Id. at 403, 404, 406, 409. Det. McDonald did not cover the top of Petitioner’'s photograph
following Castle’s idetfication. 1d. at 412.

The SJC rejected Petitionecentention that “the policerought unreasonably suggestive
attention to the defendant’s photograph by cimeghis hair.” Borgos, 979 N.E.2d at 1104. The
SJC determined that the testimony was uncoedehat the “police did not ‘block’ the
defendant’s hair as depact in the photograph ungfter a positive identification had been made
by the witness, which initial identification did ndtaw attention at all tthe defendant’s hair.”

Id. (emphasis original).

The SJC properly applied federal law in detiing that Det. McDonald’s actions to
cover the top of Petitioner’s photograph were not so unduly suggestive as to violate due process,
and the decision to admit the safgent identifications is nabntrary to, or an unreasonable
application of, clearly establistidederal law. 28 U.S.C. 884(d). The SJC determined that
police blocked Petitioner’s hair only after eacitmness positively identified Petitioner, and was
therefore not so suggestive as to deny Petitidne process of law. See Borgos, 979 N.E.2d at
1095. This was a reasonable determinati@etan clearly established Supreme Court
precedent. The evidence supports that eactesstindependently identified Petitioner, and
therefore blocking the top of Petitioner’'s photqaravas not suggestive. Further, the weight of
each identification could be properly challengewtigh cross-examination at trial, as Supreme
Court precedent prescribes. Petitioner hasestatblished that covering the hair was so
“unnecessarily suggestive” as to nieclusion on due process grounds.

b. Petitioner’'s Claim that Police Tolgyewitnesses that a Suspect Was in
Custody or that Petitioner's Photo Would Be in the Array

Petitioner also alleges impermissibly sustiee procedures because identification

witnesses were either aware that a suspectmasstody or that a suspect’s photograph would
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be in the array. Petitioner allegthat St. Pierre was awareatlipolice knew who the shooter

was and had a suspect in custody.” Mem. Supip.2Rd#23]. Petitioner alsalleges that Rosario
knew that a photograph of the saspwould be in the array. ldt 22-23. To support his claim,
Petitioner cites St. Pierre aRbsario’s testimony from the mot to suppress hearing. Id. St.
Pierre testified that police told her that theyd arrested someone before showing her the array
containing Petitioner’s photograph, and Rosarstified that he knew Petitioner’s photo would
be in the array because police told him theyengoing to show him a photo from a Puerto Rican
document. S.A. 221-24, 268.

This testimony was contradicted, howeusy the testimony of Det. McDonald. Det.
McDonald testified that neither he nor any ottletective indicated #t there was a suspect
when they showed the photo array to the witnegdeat 402-03 (“Q: Now, prior to Mr. Rosario
looking at those photographs, diduymdicate to him that you had a suspect in mind? A: No.”).
Det. McDonald also testified that a warrant was issued for Petitioner on May 25, the day after St.
Pierre identified Petitioner from the array, andtthe did not tell SPierre that there was a
warrant out either before or after showing tihe array. Id. at 413. Det. McDonald further
testified that Petitioner was arrested on Jin2007, almost two weeks after St. Pierre saw the
array. Id. In evaluating this testimony, the S3Gnd that the motion judgeredited McDonald’s
testimony that he did not reveal “that theresv@asuspect in custody iormind, or otherwise
improperly suggest that the sheos photograph was in the ayraBorgos, 979 N.E.2d at 1104.

The SJC's factual determination to credédt. McDonald’s testnony is entitled to
considerable deference under AEDPA. See 8leéfd0 F.3d at 38 (citing Sanna, 265 F.3d at 7)
(explaining that § 2254(e)(1)’s prasption of correctness for fael findings applies to State

court determinations of witness credibilitdetitioner has not provided clear and convincing
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evidence to overcome the presumption of correctnes@254(e)(1). While Petitioner points to
testimony at the motion to suppress heariogifRosario and Maldonado directly conflicting
Det. McDonald’s testimony, theage court weighed and rejectdr conflicting testimony. As a
result, Petitioner has not esligshed clear and convincing eedce rebutting the presumption
that either identificatin withess was aware that a suspes in custody or that a suspect’s
photograph would be itihe photographic array.

c. Petitioner’s Claim that Police Told Ewitnesses that Petitioner’'s Photo Was
from a Puerto Rican Document

Petitioner also alleges thhie photographic array was imrpassibly suggestive because
identification witnesses were aware thatshepect’'s photograph walbe a Puerto Rican
document. Petitioner alleges that both R@sand Maldonado were aware that “an updated
photograph from Puerto Rico would be in #reay.” Mem. Supp. Pet. 23 [#23]. Rosario also
testified that his wife, Maldonado, knew thatipelintended to show them a photo from Puerto
Rico. S.A. 286. Further, Petitioner allegeattMaldonado identified Petitioner because she
“recognized the photograph adgrgefrom a voting card from FRuwto Rico because she had a
similar card.” Mem. Supp. Pet. 23 [#23].

During the hearing on the motion to supprésssario stated that he was aware that
police had obtained a photograph of the suspent fPuerto Rico. S.A. 268 (“They said, ‘Well,
we’re going to wait a few days. They’re going tinlgrme pictures from Puerto Rico, and then
you're going to point out him.”). In contrast, Manado testified that ghidentified Petitioner
initially and only then recognizdtiat the photograph was frarPuerto Rican voter’s card
because “I'm from Puerto Rico, and that pho&qir was made for the voter’s card, and it looked

old.” Id. at309, 312.
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Petitioner has not presented sufficient evice that Det. McDonald impermissibly
highlighted Petitioner’s photogph. The SJC credited the nastijjudge’s finding that Det.
McDonald did not tell any of the witnessesatthe was waiting for a photograph from Puerto
Rico. Det. McDonald denied thhé or any other deteee told Rosario that police were waiting
for a photograph from Puerto Rico, id. at 400-01, and he could not recall if there was anything in
Petitioner’s “photograph that depect that it was from a license wraybe an election card,” id.
at 426. The SJC also found tipatice took steps to ensureatlthe suspect’s photograph was
cropped to be the “same size as the other [plhapdig] used [sic] the array.” Borgos, 979 N.E.2d
at1101.

The SJC’s determination is presumed tacbeect under 8§ 2254(e)(1) of the AEDPA.
See Sleeper, 510 F.3d at 38 (citing Sanna, 265 F.Bd lats insufficient to point to testimony
from Maldonado and Rosario that conflicts wiltDonald’s testimony écause each witness’s
testimony was weighed and reviewed both lgyrtiotion judge and the SJC. “Although there
was conflicting testimony concerning these facts, the judge, based on his conclusions, implicitly
credited the testimony of Det. McDonald thatdi@ not tell the withessdbat he was awaiting a
photograph from Puerto Rico, that there wasigpect in custody or in mind, or otherwise
improperly suggest that thb@oter’'s photograph was in theay.” Borgos, 979 N.E.2d at 1104.
Petitioner has failed to provide clear and convigevidence sufficient to rebut the presumption
of correctness. 28 U.S.C. § 2254(e)(1).

Further, Petitioner has not met his burdeedtablish that the EJunreasonably applied
clearly established federal law in findingttihe photographic array was not impermissibly
suggestive. There is no indication that Petititsnphotograph impermissibly stood out from the

other photographs because it originated fromexteuRican document. Further, the SJC credited
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the testimony of Det. Albin, who stated thatiff@ner’s photograph wasparopriately similar to
the other photographs in theray. Borgos, 979 N.E.2d at 1101; S.A. 338 (“[W]e’ll try to crop
them so they don't stand out from another plsite.”). Even Maldonado’s testimony states that
she first identified Petitioner then recognized fiource of Petitioner’s photograph. S.A. 312 (“I
saw the photograph, and | recognized [Petitioner] thatiwas the first thing, and then after that
| saw that it was a voting card.”). Thus thes no indication that Petitioner’s photograph
impermissibly stood out from the other photographthe array. Petitioner has therefore not
established that using a photograph origngafrom Puerto Rico constituted an unreasonably
suggestive identification procedunedaa violation of due process.

B. Reliability of Eyewitness Testimony

a. Petitioner’s Claim that St. Pierrea@ Castle Were Unreliable Witnesses

Petitioner alleges that admitting the testimongastle and St. Pierre was impermissible
because this evidence was inherently unreliabléh Ba Pierre and Castieitially identified the
wrong suspect. Mem. Supp. Pet. 21-22 [#B8lgos, 979 N.E.2d at 1100-01(“Based on this
information, that day and over the weekend ceifs showed a seriestiotographs (none of
which was of the defendant) to St. Pierre @adtle. Both selected Rosario’s photograph as
being someone who looked like thleooter.”). Petitioner also atjes that St. Pierre was an
unreliable witness because she lied to paigeut calling 911, Borgos, 979 N.E.2d at 1098 (“St.
Pierre lied to the officers, telling them thear granddaughter had made the telephone call while
she was ‘playing with the phone.”); she testifieconsistently about observing the Petitioner
around the apartment complex, Mem. Supp. B&tl9 [#23]; S.A. 215-16 (discussing St.
Pierre’s initial testimony that she had seeos®)’ around the complex for about a year when she

later claimed to have seen hinoffat least six months”); and shad been pressured to make an
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initial identification, Mem. SuppPet. 19 [#23]; S.A. 975-76 (“Likkesaid, the picture was kind

of pushed at me. | don’t remember if the pol — & thif they pushed thisicture out or what.”).
The SJC determined that these incidents affesteRierre’s “credibility as a witness, which was
assessed by the motion judge and was avaitsbfedder for cross-examination.” Borgos, 979
N.E.2d at 1103-04.

Petitioner likewise challenges the reliabildf/Castle’s identification and eyewitness
testimony because there was a high risk that Cas#ielentified Petitioner. Mem. Supp. Pet. 19-
21 [#23]. He argues that the evidence was urnielibecause Castle had been awake continually
for thirty hours, had only se¢he perpetrator briefly at the terof the shooting, and had claimed
never to have seen Petitioner before that evehidngt21. Petitioner emphasizes that Castle had
inconsistently described howteh she had seen Petitioniek. at20; S.A. 418-19 (“And prior to
interviewing Sheena Castle, did you learn front @fficer Nelson Sousa that she had indicated
that all she could say was he was Hispani¢;,nd had never seen him before?”). The SJC
considered these challenges and rejectenh thecause the motion judge weighed Castle’s
interactions with Petitioner, determined ttizgre was “no evidence or argument that she then
was physically or emotionally unable to makedentification,” and “Case testified that she
was one hundred per cent certain about her ideatidn of the defendant.” Borgos, 979 N.E.2d
at 1103-04.

Although Petitioner calls intquestion both the eyewitnesstiemony of Castle and St.
Pierre, the reliability of and theeight given to the evidencetis be determined by the jury
rather than screened by the court. Perry, B&& at 233. Potentiallynreliable eyewitness
evidence should be addressed “through the rigindsopportunities gendladesigned for that

purpose” including cross-examination and tailgred instructions. Id. These safeguards are
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governed by state evidence rules guiding admissibility decisions. See Marshall v. Lonberger, 459

U.S. 422, 438 n.6 (1983) (citing Spencer v. Texas, 385 U.S. 554, 564 (1967)) (“[T]he Due

Process Clause does not permit the federal ctuesgage in a finely-tuned review of the
wisdom of state evidentiarylas: ‘It has never been thoughtat [decisions under the Due
Process Clause] establish this Court as a rulangaikgan for the promulgation of state rules of
criminal procedure.™).

Petitioner points to flaws in Castle and SerRe’s testimony that affect credibility rather
than the admissibility of the ey@wess identifications. The credibility determination of the SJC
is entitled to AEDPA’s presumption of ceantness under 8§ 2254(e)($ee Sleeper, 510 F.3d at
38 (quoting Sanna, 265 F.3d at 7). The SJC approlyratasidered the nate of the eyewitness
testimony and those factors determining thedibility of the identification.

b. Petitioner's Claim that Using Eyewiteg Testimony is Inherently Unreliable

Petitioner finally alleges that eyewitnesgitesny is inherently unreliable and should not
have been the only evidence sugipgy Petitioner’s conviction. Ma. Supp. Pet. 16-18 [#23]. In

support of this proposition, Petitioner cites a number of lavewearticles and United States v.

Wade, 388 U.S. 218, 229 (1967) (“[T]he infleenof improper suggestion upon identifying
witnesses probably accounts for more miscarriages of justice than any other single factor—
perhaps it is responsible for more such ertioas all other factors combined.”). Rather than
completely barring eyewitness testimony, Wade meguihat the reviewingourt evaluate police
procedures to determine the independen@nadyewitness’s testimony. See Wade, 388 U.S. at

228-29; Cooper v. Picard, 428 F.2d 1351, 1354 (Ist1@ir0);_Perry, 565 U.S. at 242 (“In fact,

the risk of police rigging was the very dangkvhich the Court responded_in Wade when it
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recognized a defendant’s rigiotcounsel at postindictment, police-organized identification
procedures.”).

Despite Petitioner’s contentions, courts hawasistently upheld the use of eyewitness
testimony. See Perry, 565 U.S. at 237 (“The Constitution, our decisions indicate, protects a
defendant against a conviction based on evidehgeestionable reliability, not by prohibiting
introduction of the evidence, but by affording the defendant means to gethegury that the
evidence should be discounted as unworthgredlit.”); Correa-Osorio, 784 F.3d at 29

(“Eyewitness testimony is undextily powerful.”);_ United States v. Henderson, 320 F.3d 92, 99

(st Cir. 2003) (quoting Simmon390 U.S. at 384) (“Despite thedwds of initialidentification
by photograph, this procedure has been used wahal\effectively in criminal law enforcement,
from the standpoint both of apprehending nffers and of sparingnocent suspects the
ignominy of arrest by allowing eyewitness® exonerate them through scrutiny of
photographs.”).

V. Conclusion

For the foregoing reasons, Petitiond?&tition Under 28 U.S.C. 8§ 2254 for Writ of

Habeas Corpus by Person in State Custody [#1] is DENIED.

IT 1S SO ORDERED.

Date:April 20,2017 /s/Indira Talwani
United States District Judge
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