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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-12810-RGS
DAVID GARFIELD
V.
GORILLA, INC. andWAL-MART STORES, INC.

MEMORANDUM AND ORDER ON DEFENDANTS’
MOTION IN LIMINE

June23, 2015

STEARNS, D.J.

Plaintiff David Garfield brought thisdiversity action againsia tree
stand manufacturer Gorilla, Inc., and theseller, WalMart Stores, Ing.
alleging a failure to warn and breach othe implied warranty of
merchantabilityand fitnesdor proper purposé GarfielddesignatedVilson
Dobson as his expertwitness with respectto the allegedly defectiwe
designedreestand Defendants now move foreclude Dobson’s testimony
pursuant to Fed. R. Evid. 702

BACKGROUND

1 A tree stand is an elevated stand used by deerdraribconceal
themselves above ground levéll.'s Mem. at 2.
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David Grove,a friend of Garfieldpurchased th&orillatreestandfrom
a WalMart store in Massachusett®n September 22, 201While hunting
deer,Garfieldused a ladder tmstallthe standn a tree.When he stepped
from the laddemnto the stand, the cablessispenthg the platformof the
stand broke. The two cables wenade of braided metal wireGarfield fell
approximately twenty feetfter the platform gave wayAs a resulof thefall,
he sufferedh severdracture inhis left femut

Dobson, Garfield’s proffered expert, asProfessional Engineer (P.E.)
and aMechanicaland MaterialsEngineemg Consultantwith a Master’s
Degree from Worcester Polytechnic Institute in Maks EngineeringPl.’s
Mem. at 6. He has worked in the field of metalpeqnd failure analysis for
forty years.ld. He is also a member ofa number of engineering@atons.
Pl.’s Ex. B. In hisreport Dobsonopined thatthe primary cause dthe tree
stand’s]failure was corrosion.” P$.Ex. A. Defendantgrincipally argue that
becauséDobsonhas no backgnond in the design of commercial treestands,
has never used a treestand, and has absolutely smdemmporaneous
knowledge of thetreestand industry he fails to meet Rule 702’s expert
gualification requirementDefs’ Mem.at 1.

DISCUSSION



Two gatepod frame the exercise of a judgaliscretion to admit or
exclude expert testimonyeirst, the witness must be shown to be sufficiently
qualified by *knowledge, skill, exgrience, training, or educatidn Fed.R.
Evid. 702.Second, the Federal Rules of Evidence requiredltaurt‘ensure
that any and all scientific testimony or evidencgématted is not only
relevant, but [also] reliable.Daubert v. Merrell DowPharm, Inc., 509 U.S.
579, 589(1993). “[T]he trial judge musdetermine at the outset, pursuant to
Rule 104(a), whether the expert is proposing taifyedo (1) scientific
knowledge that (2) will assist the trier of factuaderstad or determine a
fact in issue. This entails a preliminary assesshoé whethetthe reasoning
or methodology underlying the testimony is scienafly valid and of
whether that reasoning or methodology properly barapplied to the facts
in issue.”ld. at 592593. Daubertimposes on a federal trial judge the duty
to act as a “gateseper,”’guarding the fadinding process against infiltration
by “expertise that isausseand science that is junkKy.Kumho Tire Co. v.
Carmichae) 526 U.S. 137, 159 (1999¥calia, J., concurring)A trial judge
ultimatelyhas broad discretion to determine how to assessdlnility of
expert testimonyCanavans Case432 Mass. 304, 31(2000)

In this case,defendantsfirst contend thatDobson lacks the

background, experience, and traig to provide expert testimony



addressingthe sound worthiness of the tree stand’s braided susipan
cables They argue that, despite meechanicakngineering background, he
has ngpracticalexperiencen the manufacture or installatiaf treestands
Defs’Mem. at 78; seeW hiting v. Boston Edon Co, 891F. Supp. 12, 24 (D.
Mass. 1995)“[A] witness must be qualified in the specific subjectwhich
his testimony is offered. They also assert th&tobsondid a shoddy job of
preparation by“failling] to inspect the entire product” direview the
instructions and warnings Defs’Mem.at 8. Defendant’s argument misses
the point: the issue is not tree stands, but thengthsand vulnerabilities
of the materials used to fabricdtee treestands cables.SeePl.’s Ex. B. It is
Dobson’s knowledge of metallurgy and failure an@yhat matters, not his
deer hunting skills.

Defendants’' related argument faults Dobson ftmerelyinspect[ing]
the stand, and themeach[ing]a speculative conclusion that the product was
defectve merely because it corroded.” Defs’ Mem.l18t They also assert
that Dobson failed to support his opinion that tbables corroded
prematurely Id. As they point out and asDobson concededin his

deposition all metalis subject to corrosiveorces andthat thetree stand’s

2 Dobsonhasprevious experience as an expert witness in adtaed
failure casanvolving currentdefendants’counselSeePl.’s Ex. C at 4.
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cables were treatespecificallyto resistcorrosion Pl.’s Ex. C at 1617, 20-
21 Finally, they contend thd2obson’s suggestealternativedesigns for the
tree stand are speculative because he failelouitdl andtestany of them.
Defs’Mem. at 11.Again, these argumentsre for the jury, and not the court
Dobsonstates in his report that he inspectkdcables involvedn Garfield’s
injury andnoted“significant corrosion in the 1/4 inch ekposed cable where
thecable exits the plastic sheath and enters the savfigang.” Pl.'s Ex. A.
He also reviewed Garfield’s testimony atite reportof defendantséxpert
witnesses. Pl.'s Mem. at 9n other wordsDobson’sconclusionsare based
on hisown investigationof the facts of the cas&€Compare Smith v. Bedltl.,
63 MassApp. Ct. 702, 719720 (2005) Any reservationslefendants have
concerninghe qualityof Dobson’shomeworkare to be resolved by the jury
through crossexamination, not exclugn. SeeDaubert 509 U.S.at 596
(“Vigorous crossexamination, presentation of contrary evidence, and
careful instruction on the burden of proof are trealitional and appropriate
means of attacking shaky, but admissible evidencege also Troche v.
Pepsi Cola of Puerto Rico Bottling Col61 F.3d 77, 85 (1st Cir. 1998)
(Daubertdoes not require that a party who proffers expestimony carry
the burden of proving to the judge that the expedssessment of the

situation is correct.”)



ORDER
For the foregoing reasonslefendantsmotion to exclude Dobsos
expert testimonys DENIED.
SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE




