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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-12810-RGS
DAVID GARFIELD
V.
GORILLA, INC. and WAL-MART STORES, INC.

MEMORANDUM AND ORDER ON DEFENDANTS
MOTION FOR SUMMARY JUDGMENT

July 1, 2015
STEARNS, D.J.

Plaintiff David Garfield brought this diversity action agatres tree
stand manufacturer, Gorilla, Inandits seller, WaiMart Stores, Inc.(Wal-
Mart). Against WalMart, Garfield assertsarious breach of warranty
claims: (1) &ilure to warn(Count VI); (2) breach of the implied warranty of
merchantability(Count1V); and(3) breach of the warranty of fithess far
particularpurposgCountV).! Wal-Mart now movesfor summary judgment

onall three @unts

1 Garfield asserts the same claimgainst Gorillain Counts I, Il, and
[11. Gorilla hasnot movedfor summary judgment.

1

Dockets.Justia.com


https://dockets.justia.com/docket/massachusetts/madce/1:2013cv12810/155634/
https://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2013cv12810/155634/42/
https://dockets.justia.com/

BACKGROUND

In the light most favorable to Garfield as the nasmimg party, the
material facts are as followsDavid Grove, a friend of Garfield, purchased
the Gorilladeer huntindree stand from a WaVWlart store in Massachusetis.
Pl'sOpp'n Mem.at 2. The treestand included a platform, cables,caa full
body harness. Def’'s Mem.at 34. The tree stand also came with written
and videosafetyinstructions. Defs Exs. 3, 4. Thewritten instructions
explicitly statedin capital letters that a user “muakar a lineman’s style
body safety harness . .. [and] always remain hesae to the tree from the
moment you leave the ground until you return to gheund” Def.’'s Ex. 3.
Thesewarnings were repeated multiple tim@&s the written instructions as
well as on thaéwo instructioral videos Id.; Lorne Smith Aff.q1 7#9. One
videospecificallystated that “[u]sing your fall arrest device frohetmoment
you leave the ground until the moment you returbhi®ground is the single
most important action yogan take to prevent a treestand accident that

could resultin injury or death.ld. 8. Thewritteninstructions alsevarned

2 A tree stand is an elevated stand used by deerdnartb conceal
themselves above ground level. Pl.’s Opp’n Mem2.at

3The sixyearold Gorilla tree stand was mafactured in 2004. Dé&$
Mem. at 6.



theuserto inspectthetree standefore usefo never use it if damageas
observed andto neverkeepthe stand installeth a tree for more thatwo
consecutiveweeks Def.’s Ex. 3. Gorilla alsowarnedusers to replace the
cables every three yearsDef’'s Ex. 5. Garfield was familiar withand
understoodhese instructionsPl.’s Ex.Cat 107.

On September 22, 201while hunting deer, Garfield used a ladder to
install the stand in a tred?l.’s Oppn Mem at 2. When he stepped from the
ladder onto the stand, the cables suspending tiéopim of the stand broke.
Pl.'s OppnMem.at 3. The two cables were madebo&ided metal wir¢hat
had been galvanized to resist corrosiddef.'s Mem. at 3 As he was not
wearing a safety harnesGarfield fell approximately twenty feeafter the
platform gave wayAs a result of the fall, he suffered a severe fuaetin his
left femur. Wilson Dobson, Garfield’s proffered expettasopined thathe
tree stand was defectively designed because ofukeeptibility of the cables
to premature corrosianPl.’s Ex. A#

DISCUSSION
Summary judgment is appropriaténen, based upon the pleadings,

affidavits, and depositions, “there is no genuissuie as to any material fact

4 Dobson is a Professional Engineer and a Mechamicdl Materials
Engineering Consultant. Pl’s Opp’n Mem .3t
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and the moving party is entitled to judgment asattar of law.” Fed. R. Civ.
P.56(a).“To succeed, the moving party must show that thewem absence
of evidence to support the nonmoving party’s paositi Rogers v. Faif902
F.2d 140, 143 (1st Cir. 1990). Although all reasble inferences are drawn
in the nonmovant’s favor, the court cannot “drawreasonable inferences
or credit bald asertions, empty conclusions, rank conjecture, itmolic
invective.” Pina v. Children’s Place740 F.3d 785, 795 (1st Cir. 2014),
guotingCaban Hernandez v. Philip Morris USA, Ind86 F.3d 1, 8 (1st Cir.
2007). “The mere existence of a scintillaeeidence is insufficient to defeat
a properly supported motion for summary judgmerAriderson vLiberty
Lobby, Inc, 477 U.S. 242252 (1986). Consequently, “a party opposing
summary judgment must present definite, compestamtence to rebut the
motion.” Torres v. E.l. Dupont de Nemours & C@19 F.3d 13, 18 (1st Cir.
2000) (internal quotations and citations omitted).

Breach of Implied Warranty of Merchantability

A seller breaches its warranty obligations when radpct that is
defective and‘unreasonably dangerougor the “ordinary purposésfor
which itis intended causes injuraglund v. Philip Morris, InG.446 Mass.
741, 746 (2006).Under Mass. Gen. Laws ch. 106, 8324, a plaintiff bears

the burden of proving “a defect in the product arumreasonably dangerous



condition which existed at the time the product ldgfe [manufactures]
control.” Enrich v. Windmere Corp416 Mass. 83, 89 (1993), citir@plter
v. BarberGreene Cq. 403 Mass.50, 62 (1988). “A product may be
unreasonably dangerous because of a defect in esig Alternatively, a
product may be considered to be unreasonably daugebecause of the
absence of an adequate warning, sufficient to alease who may be
sensitive to the product and to alloweus to balance the risk of harm against
the product'social utility.” Com. v. Johnson Insulatiod25 Mass. 650, 661
(1997);seeHaglund 446 Massat 747(“Warranty liability may be premised
either on the failure to warn. . or. . .on defective design.”).

Defective Design

In evaluating the adequacy of a product’s desitme, factfinder is to
consider ‘the gravity of the danger posed by the challengedigh, the
likelihood that such danger would occur, the medbalfeasibilityof a safer
alternative design, the financial cost of an impodesign, and the adverse
consequences to the product and to the consumémidiad resdt from an
alternative desigri. Back v. Wickes Corp.375 Mass. 83, 642 (1978)
guotingBarker v. Lull Englg Cq.20 Cal. 3d 413, 431 (1978). An “essential
element of . . . a design flaw claim is that thbeea safer alternative design.”

Gillespie v. Sears, Roebuck & C886 F.3d 21, 26 (1st Ci004). “[T]here



IS a case for the jury if the plaintiff can showavailable design modification
which would reduce the risk without undue cost oterference with the
performance of the machineryUloth v. City Tank Corp.376 Mass. 874,
881(1978).

In this case,Garfield contendsthat the tree stand cables were
defectively designedand unreasonably dangeroulsecause of their
susceptibility to weakening from corrosion over &min his report, Dobson
opined that “the primary cause of [the tree stahfdd8ure was corrosion®’
Pl.’s Ex. Aat 2 He further notedhat thecables “consist of an alloy subject
to corrosion when exposed to an outdoor environmamd weather, and
failure can be expected given sufficient timdd. Wal-Mart respond by
arguing that as Dobson conceded in his depositjothe cables were
galvanized to prevent corrosipa naturallyoccurring phenomenon caused
by the exposure ahetalto the environmentPl.’s Ex. B at35, 40. Dobson,
however, further opinedthat while the cables werdreated to prevent

corrosion without similar treatment of the other componentshe stand

5 Garfieldhasnot opposd Wal-Mart's motionfor summary judgment
onthemanufacturing defect claimGarfieldthereforewill be held towaive
this claim.

6 Garfield has profferedobson as his triagxpert. See Haughton v.
Hill Labs., Inc, 2007 WL 2484889, at *3 (OMass. Aug.30, 2007) (‘[l]n a
products liability case of any sophistication, aipliff's failure to support
her claims of a design defect with expert testimaglmost always fatal.”).
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the standvould “have a much shorter lifeld. at 40-41. Dobsonstateghis

Is sobecause&oatingthe steel cable wires with ziremsures thathe coating
will corrodebefore thesteel Id. at 40. But if only the cables argalvanized,
“you’ve got a large area of stend a]very small amount of galvanizing . . .
[so] [t]he galvanizing is gaig to go away very quickly, andy're down to
bare steel, and it starts to corrodé&d. Wal-Mart's contentionthat Dobson’s
theory is “wholly speculativé Def.'s Mem. at 14 is ultimatelya question of
factto be resolved byhejury. SeeDaubert v. Merrell Dow Pharm, Inc,
509 U.S. 579, 596 (1993Vigorous crossexamination, presentation of
contrary evidence, and careful instruction on theden of proof are the
traditiond and appropriate means of attacking shaky, but iadinle
evidence.”)

Garfield also relies orDobsoris opinion in offeringan alternative
feasibledesign for the tree stand cabld3obsonstateshat the cables could
have been madwith stainless steefrather thancarbon ste@| which is
“more corrosion resistajitand would have had the effect of increasihg
cables’lifespandtminimal additional cost."Pl.'s Ex. Aat 2. Dobson notd
in this regardhat if the steel was bouglat retail(as opposed twholesal¢
price, the cost difference between stainless and canvonld amount to

roughly no more than aadditional$1.60 pertree stand Pl's Ex. B at43.



Wal-Martrespondghat Dobson’s alternate desigimeoryis speculativeand
therefore unreliableecauséenever tested in practice Def.'s Mem. at 16
17; Pl.'s Ex. B at 48 Wal-Mart relieson Carlucciv. CNH Am. LLC2012 WL
4094347 (D. Mass. Sept. 14, 201ZXpr the propositionthat “expert
speculation of untested alternative designs isfisent to demonstrate the
feasible alternative design requireménbDef.'s Mem. at 16. However, the
court inCarluccirecognizedthatno “binding precedent . . suggestgthat]
alternative design testing is mandated in Massaetiaslesign defect caseés.
2012 WL 4094347, at *6. He court has already ruledn Dobsors
gualifications as an expert and has h#iat any disagreemenbver the
feasibility of Dobson’s alternative degi “[is] for the jury, and not the court.”
OrderdenyingMotion in Limine, 6/ 23/ 15,Dkt. #38 atb.

Wal-Mart next argues that Garfieldhasfailed to meet his burdewof
showing causation Wal-Mart claims that Garfieldwasthe sole proximate
cause of his injury because, had he been wearib@dy safetyharness
tethered to the treas instructedhis fall would have been avoide&arfield
conceded in his deposition that he was aware ofHfety instructions and
videos andunderstood the importance of wearing a harness whanrting
from an elevatedree stand Pl.'s Ex. C at 101, 107He contends, however

that the collapse of the platform was the precipm@ cause of the accident



and his injuries.Ultimately, causationsave in rare circumstances (of which
this is not one)is aquestion of fact for the jurySeeZezuski v. Jenny Mfg.
Co., 363 Mass. 324, 328 (197%3ee alsdSantiago v. Sherwin Williams Co.
3 F.3d 546, 552 (1st Cir. 1993) (“Where there isemidlence from which the
factfinder, without speculating, can find causatidrowever, the case is
appropriately kept from the jury.”.

Wal-Mart finally contend that Garfield caused his own injury by
failing to heed the warnings to inspect the calblefore using the tree stand

In response, Garfieldoints to Dobson’s reporin which heconcluded that

"Wal-Mart also appears to rely on a theory of contribbytoegligence
derived from Mass. Gen. Laws ch. 231, 8§ 85, to re@Gatfield’s breach of
warranty claim. A negligenebased claim, however, differs from a tort
based claim for breach of warranty. The first fees on the conduct of the
designer or manufacturer; cemquently compliance with pertinent industry
standards is evidence of lack of negligence; bredaharranty, on the other
hand, is found on strict liability principles andctises on whether the
product is defective and unreasonably dangerousmatan the conduct of
the manufacturerTouch v. Master Unit Die Prods., Ine&3 F.3d 754757
(1st Cir. 1995).See also Cigna Ins. Co. v. Oy Saunatec,,l2d1 F.3d 1, 15
(1st Cir. 2001) (“Actions under Massachusetts lawldreach of the implied
warranty ofmerchantability are the functional equivalent afidtliability in
other jurisdictions.”). Garfield would only be pmnted from recovering
here if, “after discovering the product’s defectdalmeing made aware of its
danger, he nevertheless proceededeassonably to make use of the product
and was injured by it."Correia v. Firestone Tire & Rubber GCa388 Mass.
342, 357 (1983). WaMart on the present state of the evidence would be
entitled to a jury instruction on this issue a#trilt is not, however, fodder
for a summary judgment motion in light of Garfieddestimony that he did
not know that the cables were corroded at the ke accident. Pl.’s Ex.
Cat 111.



the “hazard created by corroding cabJess] not open and obvious,” and
that an average user would not have noticedctireoded strands evean a
closeinspection. Pl.'s Ex. A at 3Wal-Mart also argues that Garfiefdiled
to heed the warning toeplace the cablesverythree years, antb wear a
harness when leaving the ground. Befem. at 19. These are fair issues
for Wal-Mart to raise at tal, butthe question of whether andwhatextent
these alleged misuses contributed to Garfield'srigsis to be resolved by
the jury.

Failureto Warn

Garfield also contends thaWal-Mart was negligentfor a failureto
warn. “A manufacturer has a duty to warn expected uséiss@roduct of
latent dangers in its normal and intended u€&afey v. Lynn Ladder &
Scaffolding Cqg Inc, 427 Mass. 10031003(1998). SeealsoMitchell v. Sky
Climber, Inc, 396 Mass. 629, 631 (1986ah.P. Hood & Sons, Inc. v. Ford
Motor Co, 370 Mass. 69, 75 (1976JV elch v. Keene Corp31 MassApp. Ct.
157, 163 (1991). A product may also be deemed dietebdy reason ofn
iImperfectwarning ifan omitted or inadequateotice or instruction would
have reduced or avoidethe foreseeable risk of harmSeeRestatement
(Third) of Torts: Poducts Liability § 2(c) (1998)There is no duty to warn a

plaintiff who is fully aware of the risks posed blye product. Morrell v.
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Precise Engyg, In¢.36 Mass. App. Ct. 935, 936 (1994%e also Garcia v.
Kusan, Inc. 39 Mass. App. Ct. 322, 329 n. 7 (1995) (“Wherenger is
obvious, [a] manufacturer need not warn.”).

In this caseWal-Mart hasofferedundisputedevidence of theexplicit
tree stand warningsncluding instructionsinderscoringhe needor a user
to weara harness whemrlevatingabove ground and to rem thetree
stand’scables every three year®ef.'s Exs. 35. In his deposition, Garfield
admitted that he understoothesewarnings andnstructions and yet he
failed to wear a harness when installing the tte@dor toreplace theaging
cables Pl.'s Ex.Cat 107 In light oftheseundisputed factst is evidentthat
a morefulsomewarning would have done nothing to avert Garfieldjgiry.
SeeCottam v. CVS Pharm436 Mass. 316, 327 (2002) (duty on user to “read
and heed”). When an existing warnin¢clearly call[s] attention to the
dangers to be avoided” and “there [is] no evidethitat an additional or
different warning would have so alerted the pldinso] that the accident
would not have occurred,” no reasonable jury could for a plaintiff on a
failure-to-warn theory.Bell v. Wysong & Miles Cp26 MassApp. Ct. 1011,
1013 (1988) (reversing the trial court and disnmgsa failure to warn clai
on this basis)seePlante v. Hobart Corp.771 F.2d 617, 621 (1st Cit985)

(affirming adirected verdict fom manufacturewherethe court could “not
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see how one can reasonably say that defendantsvegiigent in failing to
furnish even more warnings about the dangers’sate$;see alsdBavuso v.
Caterpillar Indus., Inc. 408 Mass. 694, 70702 (1990) (reversin@ jury
verdict and the district cour$’ entry of judgment in favor of the plaintiff
because “a warning beyond the warnings given cowtd have madehte
danger any more obvious”)While the adequacy of warnings is “almost
always an issue to be resolved by a jubdcDonald v. Ortho Pharm. Corp.
394 Mass. 131, 140 (1985h the undisputed circumstances of this case,
reasonable juror could find for Garfield on a thgofa failure to warn.

Breach of Implied Warranty of Fitness

The warranty of fitness for g@articular purpose is similar to the
warranty of merchantabilitybut applies onlywhenthe buyer envisages a
specific use for the product “which is peculiarthe@ nature of his business.”
Mass Gen. Laws ch. 106, 8215 cmt. 2see Fernandes v. Union Bkbinding
Co, 400 Mass. 27, 386 (1987). Garfield’s assertion thawal-Mart
breachedts implied warrany of fitnessfor a particularpurposefails as a
matter of law.See Laspesa v. Arrow Intl, In€009 WL 5217030, at *4 (D.
Mass. Dec. 23, 2009) \When the buyer plans to use the product for its
ordinary purpose, the only implied warranty is thearranty of

merchantability). Since itis undisputed that a tree stand is used to hunt
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and Garfield used the tree stand foine very purposefor which it was
intended he cannot claina breach otheimplied warranty of fitnessSee
Hannon v. Original Gunite Aquatech Pools, In885 Mass. 813, 821 (1982)
(no breachunder § 2315 where abuyer usedthe swimmingpool for no
purpose other thato swim).
ORDER

For the foregoing reason®/al-Mart's motion for summary judgment
on Count IV (breach of warranty)s DENIED. Wal-Mart’s motion for
summary judgmenbn CountsV and VI (failure to warn and fitness for
particular purposeis ALLOWED. TheClerk may nowset thecasefor trial.

SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE
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