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MEMORANDUM AND ORDER

CASPER, J. August 25, 2014
l. Introduction

Plaintiff Insurance Company of the StateRainnsylvania (“ISOP”) has filed this lawsuit
against Defendant Great Northern Insurance Gom“Great Northern”) seeking a declaration
as to the applicability of the doctrine of eghle contribution to insurers with concurrent
insurance policies issued to the same insu@dl Y 1-2. Both pddes have now moved for
summary judgment. D. 22, 28. mRbe reasons statdetlow, the Court DENIES ISOP’s motion
and ALLOWS Great Northern’s motion.

[. Standard of Review

The Court grants summary judgment where tiere genuine dispute as to any material
fact and the undisputed factsndenstrate that the moving parny entitled to judgment as a

matter of law. Fed. R. Civ. P. 56(&)A fact is material if it carries with it the potential to affect

the outcome of the suit under applicable law.” Santiago—Ramos v. Centennial P.R. Wireless
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Corp, 217 F.3d 46, 52 (1st Cir. 2000). The movaetrs the burden alemonstrating the

absence of a genuinssue of material fact. _Carmona v. Tole@d5 F.3d 124, 132 (1st Cir.

2000); se&Celotex v. Catretd77 U.S. 317, 323 (1986). If theowant meets its burden, the non-

moving party may not rest on ttalegations or deals in its pleadingsAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 256 (1986), but must come forward with specific admissible facts

showing that there is a genuirgsue for trial. _Borges esel. S.M.B.W. v. Serrano-Iser605

F.3d 1, 5 (1st Cir. 2010). The Court “view|[s]etliecord in the lighinmost favorable to the

nonmovant, drawing reasonaligerences in his favor.”"Noonan v. Staples, In&556 F.3d 20,

25 (1st Cir. 2009). “When deciding cross-mot for summary judgnmg, the court must
consider each motion separately, drawing infereagemst each movant farn.” Reich v. John

Alden Life Ins. Co,.126 F.3d 1, 6 (1st Cir. 1997).

[I1.  Factual Background and Procedural History

The material facts are not disputed her®n January 26, 2010, an employee of the
insured, Progression, Inc. (“Progression”), wagirgd in a car accidernih the Sultanate of
Oman. Pl Rule 56.1 Statement, D. 23 |1 3, 5-6. The employee pursued a workers’
compensation claim before the Massachusetts fapat of Industrial Accidents (the “DIA”).
Id. 1 7. ISOP paid and continues to pay veoi&k compensation benefits to the employee
pursuant to a worker's compensatiand employer’s liability policyt issued to Progression. Id.
11 4, 8, 10. Great Northern had issued a amantiworker's compensian insurance policy to

Progression. _IdY 11. The Great Northern policysal covered the employee’s claim, but



Progression, the insured, never tendered the employee’s claim to Great North&fh12d18;
D.28-114;D.3114.

At some point, ISOP became aware of theredis Great Northern insurance policy. D.
23 1 20. On October 3, 2011, ISOP sent arlétteGreat Northern tendering the employee’s
claim and seeking defense amdemnity of Progression. IdD. 24-1 at 24-25. ISOP indicated
in its tender request that theairth was pending before the DIAD. 24-1 at 24. In a reply dated
March 15, 2012, Great Northern dedicoverage of the claim. 23 § 21; D. 24-1 at 46-47.
Great Northern stated that it “fully expect[¢tOP] to continue handling the claim pursuant to
its obligations under” its policy issued to Progression. D. 24-1 at 46. Great Northern further
stated that it was advised by its insured thabgRession in fact intended the tender of the []
claim to [ISOP] at the time that it was originally made.” &t.47. In addition, “Progression
advised they did not authorizeS[DP] to report the [] claim, nanake tender of it, to Great
Northern.” Id. Finally, Great Northern wte that it saw no practicegéason for it to assume the
handling of the claim given that ISOP had actively adjusted the loss. Id.

ISOP instituted this action on November 7, 2013, seeking a determination of the

applicability of the doctrine of equitable contritmin under MassachusettsMa D. 1. ISOP has
now moved for summary judgment, D. 22, ancg&@rNorthern has cross-moved for summary
judgment D. 28. The Court heard the partiestba pending motions on July 8, 2014 and took

these matters under advisement. D. 35.

'Great Northern’s Statement of UndisputBdcts, D. 28-1, contains two paragraphs
numbered “4.” ISOP’s response, D. 31, mirrtrs duplicate numberinglhe Court’s citation to
paragraph 4 in each of these documents rébetfee second of the paragraphs so numbered.

°Great Northern previously moved to dismid3. 18. Before the Court considered Great
Northern’s motion, ISOP filed its motion forremary judgment. Great Northern’s motion, D.
18, is denied as moot in light of this Ordesolving the motions for summary judgment .
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V. Discussion
A. The Doctrine of Equitable Contribution
The doctrine of equitable caiiiution is the right to remver from a co-obligor who

shares liability with the partgeeking contribution._ United StatEge Ins. Co. v. Peerless Ins.

Co., No. 00-5595, 2001 WL 1688368 at *5 (Massip&r. Dec. 20, 2001). In the insurance
context, equitable contribution allows an insuk@iseek reimbursement from a co-insurer after

the insurer paid more than its proportionate share of a loss on a claim which both insurers are
obligated to indemnify or defend. “The purposf this rule of equity is to accomplish
substantial justice by equalg the common burden shared dayinsurers . . . .”_ld(quoting

Truck Ins. Exch. v. Unigard Ins. Go79 Cal. App. 4th 966, 974 (2000)). The doctrine is

premised on principles of equignd, therefore, isiot controlled by ta language of the co-
insurer’s contract with the insured but “impl[ies]contract between the parties to contribute

ratably toward the dischargég a common obligation.”_ldquoting_Ohio Cas. Ins. Co. v. State

Farm Fire and Cas. C&46 S.E.2d 421, 423 (Va. 2001).

While Massachusetts appellate courts have recognizedgheai an insurer to seek

equitable contribution from a co-insurer, semveler’s Ins. Co. v. Aetha Ins. C&59 Mass.

743, 743 (1971) (rescript holding insuemntitled to contribution fronco-insurer); Rubenstein v.

Royal Ins. Co. of Am.44 Mass. App. Ct. 842, 8%2998) (noting that “therés no bar against an

insurer obtaining a share of indemnification defense costs from other insurers under the

doctrine of equitable contribution”); see alBoston Gas Co. v. Century Indem. CNo. 02-

12062-RWzZ, 2006 WL 1738312 at *2 (D. Mass. J@die 2006) (noting the insurer could seek
equitable contribution from othensurers and citing Rubenstgimo Massachudist appellate

court has defined the precisentours of the doctrine. Sekexington Ins. Co. v. Gen. Acc. Ins.




Co. of Am, 338 F.3d 42, 50 n.4 (1st Cir. 2003)bgerving that Massachusetts has not
definitively adopted equitable contribution tine insurance context and citing Ruben3teim
Lexington the First Circuit declined to predict whether Massachusetts would adopt equitable
contribution in the insurance context but cautiontimgt “there is no support in the case law of
any jurisdiction for the propostn that, in the absea of exceptional circumstances, the doctrine
of equitable contribution can override exfil unambiguous policy language.”_lat 50.

Great Northern does not disputhat the doctrine of egable contribution has been
recognized by Massachutecourts. D. 28-4 at 4 (citing Peerle2001 WL 1688368 at *5).
Instead, Great Northern argues that the doctrineaigplicable here. Great Northern contends
that it cannot be held to contribute to the mladjusted by ISOP since its insured, Progression,
never provided notice of éhclaim to Great Northern or attempted to cooperate in its defense. Id.
at 5-6. It contends thatebause Progression never tendereddiaim or its defense to Great
Northern, its coverage was never triggered, aoy extension, it cannot be held liable for
contribution to ISOP._Idat 8.

ISOP responds that Great Northern did rezeiotice of the claim.D. 32 at 2. ISOP
provided notice to Great Northein the form of the tender tier dated October 3, 2011. Id.
According to ISOP, equitable contribution shkibunot turn upon whethethe notice to Great
Northern came from ISOP or Progression. dd2-3. Moreover, it contends that the notice to
Great Northern was timely and did not servergjudice Great Northern’s interests. &t 4-6.

B. Tender of the Claim and Equitable Contribution

In situations where the insured has tendexetlaim to one insurer but not to the co-
insurer, there is a division of authority aswibether notice by the insurer to the co-insurer is

sufficient to allow for contributin. California courts, for examgl have concluded that notice



from another insurer, and not the insured, is sufficient so long as it is timely. In Teuclal.
App. 4th at 970-71, condominium homeowners asgioris sued the contractor who built the
units for construction defects. The contradiled cross-complaints against its subcontractor,
Applied Systems. __Idat 971. Applied Systems tenderedemse of the cross-complaints to
Truck Insurance Exchange (“Truck”), but ntmt Unigard Insurance Co. (“Unigard”), a co-
insurer. After the actions tled, Truck sought equitable coifution from Unigard._ldat 972.
Unigard argued that it was not liable to Trusécause Applied Systems, its insured, had not
tendered a claim for coverage to it and Unigaas$ not otherwise put omotice of a potential
claim for contribution._ldat 973.

Although the failure to give prompt notice tnigard prevented Truck from obtaining
contribution on the underlying defense and seitliet costs, the framing of the issuehén does
an insurer that is providing defense have to rasthe issue of contribution with potential
coinsurers that are not participating ire thtigation due to a lack of tender,” ict 978-79,
stresses that the lack of timely notice and netahsence of tender by the insured governed the
result. Accordingly, the couthere concluded that Truck shduhave notified Unigard of the
potential for contribution promptlgfter Truck agreed to provide a defense on behalf of Applied
Systems. _ldat 981-82. If it had done so, then Ungy@ould have investigated the matter and

decided whether to join ithe defense with Truck. I@t 980; see alsdravelers Indem. Co. v.

Navigators Ins. Co.No. 99-4509 CRB, 2000 WL 630859 at *8-10 (N.D. Cal. May 8, 2000)

(relying on_Truckand holding that an inser could obtain contribuih from another insurer
where it tendered defense of claim in a timelgnner and noting thall ghat was required was

timely notice of possibility of contribution); dhtinental Cas. Co. v. Employers Ins. Co. of

Wausauy 85 A.D.3d 403, 407 (N.Y. App. Div. 2011) (lklig that insurercould not obtain



reimbursement from co-insurer because insulier not give notice toco-insurer within a

reasonable time under all the circumstajicea. Gen. Ins. Co. v. Park-Ohio Indu&30 N.E.2d

800, 804, 808 (Ohio 2010) (holding that lack oftification to an insurer will bar another
insurer’s claim for contribution only if flare to notify resulted in prejudice).

The rule that timely notice by an insurer is sufficient to obtain equitable contribution
relies on principles of equity and unjustriehment. Under these principles, equitable
contribution arguably should notgend on tender of defense by thsured because the right to
equitable contribution is not the insured’s desclaim. That is, “the selection of which
indemnitor is to bear the loss shdulot be left to the often arkdiry choice of the loss claimant,
and no indemnitor should have any incentive woi@ paying a just clainn the hope that the

claimant will obtain full payrant from another coindemnitor.” Fireman’s Fund Ins. Co. v. Md.

Cas. Cq.65 Cal. App. 4th 1279, 1295 (1998).
By contrast, other courts have applied theléstive tender” rule to hold that selective
tender of a claim by the insured to one insurer but not to a co-insurer can defeat a claim for

equitable contribution.For example, in Inst. of London Undeatters v. The Hartford Fire Ins.

Co, 599 N.E.2d 1311, 1312 (lll. App. 1992), Great Lakbs, insured, tendered defense of an
action to insurer Institute of Londdonderwriters (“Institute”). _Idat 1312. Great Lakes also
notified co-insurer The Hartforéire Insurance Co. (“Hartford"df the action, but it did not
request that Hartford defd or indemnify it. _Id. The question before the court was whether the
settling insurer (Institute) was foreclosearfr obtaining contributiorfrom the non-settling
insurer (Hartford) because thesured tendered defense of the action to the former and not the

latter. Id.at 1313.



In concluding that the settling insurer waseclosed from seeking contribution from the
co-insurer, the court explained that Institute’guest for contribution from Hartford more than a
year after commencement of the litigationisgue was not sufficient to trigger Hartford’'s
obligation to contribute. ldat 1315. The insured never asked Hartford to indemnify or defend.
Id. at 1314. Indeed, when Great Lakes notified fdedtof the claim, Gegat Lakes unequivocally
stated that Hartford shouttbt respond to the loss. ldt 1313. The only request for Hartford’s
participation came from another insoca company and not the insured. &i.1315. The
insured’s refusal or failure to tender the defeofsthe action to co-insurer Hartford excused not
only Hartford’s duty to performunder its policy, but also its bpation to contribute to the
settlement procured by Institute. [¢{T]he insured’s actions aftea loss may foreclose his right
to coverage under a policy, and, thus, degeatlaim for equitablecontribution by another
insurance carrier™” Id. at 1316.

The Institutecourt reasoned that if equitable admition applies whex the insured never

tendered a claim and has directed one insurertogtarticipate, then “the insurance policy
becomes . . . a third-party beneficiary contractredtéto by the insured for the direct benefit of
other carriers.” _ldat 1316. The insured specifically reqgieeisthat Hartford not contribute to
the settlement, choosing coverage by Institusteild. Hartford was not required to reimburse
Institute against the wishes of its own insured. ad1317. Requiring contribution would be

inequitable because such a rule would “requireauarer to reimburse another carrier for a claim

3 Institutes progeny have narrowed its holdingthmse instances where the insured has
specifically selected one insutterprovide an exclusive defenard there is no prejudice to the
insurer. _Employers Ins. 8asau v. James McHugh Constr. Ciei4 F.3d 1097, 1103 (7th Cir.
1998). In_McHughthe Seventh Circuit applied lllinoisweto hold that Employers Insurance of
Wasau (“Wasau”) was foreclosémm obtaining comtbution from its co-insurers where the
insureds specifically chose Wasau, and not thmsarers, to provide #ir defense, and Wasau
would not be prejudiced by having to provithe sole defense for the insureds. alid1103-1104.
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it has no obligation to pay to its insured and ncuwmvention of the insurs wishes with whom

it has the contract.” _Idat 1317; see alddartford Acc. & Indem. Co. v. Gulf Ins. Co/76 F.2d

1380, 1383 (7th Cir. 1985) (tendef defense and not mere knowledge of a suit required to

trigger liability to defend insured); Casualty ImaeExch. Ins. Co. v. Liberty Nat'l Fire Ins. Co.

902 F. Supp. 1235, 1239 (D. Mont. 1995) (holding “where the insured has failed to tender the
defense of an action to its insurer, the lagegxcused from its duty to perform under its policy

or to contribute to a settlement procured lgoansurer”);_Mutual oEnumclaw Ins. Co. v. USF

Ins. Co, 164 Wash. 2d 411, 423 (2008) (holding “selextiender” rule barred claim by settling
insurers against co-insurer where insudél not tender clai to co-insurer).

The selective tender rule appears to comport more closely with the admonition that the
doctrine of equitable contribution cannot “ovde explicit, unambigous policy language.”
Lexington 338 F.3d at 50; sedartford Fire 678 F. Supp 2d at 13 (quoting LexingtonThe
explicit policy language in this case required Pesgion to notify Great Northern for coverage
to attach. The Peerlessurt, citing_Truck 79 Cal. App. Ct. 4th at 974, noted that “absent
compelling equitable reasons, courts should mapose an obligatioron an insurer that
contravenes a provision in iigsurance policy.” _Peerles2001 WL 1688368 at *5. The court
further stated that “the policies in question mafbrd coverage for the same insureds and the

same risk.” _1d. quoting_Ohio Cas. Ins. Co. 8tate Farm Fire and Cas. Ca62 Va. 238, 242

(2001). Similarly, in_Catholic Relief Ins.aCof Am. v. Liquor Liab.Joint Underwriting Ass’n

of Mass, 8 Mass. L. Rptr 80, 1997 WL 781448 *#1-22 (Mass. Super. 1997), the court
declined to allow equitable contribution where tinsured had violated the terms of its policy

with the insurer from which contribution was sought.



It is undisputed that Progression did not teriderclaim to Great Northern as required by
Great Northern’s policy. The failure to tendee ttlaim foreclosed coverage, just as the insured

in Catholic Relielviolated its policy by making a volwerty, non-emergency payment without the

insurer's consent. When Great Northern reegitender of the claim from ISOP, it consulted
with Progression, its insured. dgression confirmed that it interdléo tender the claim to ISOP
and not to Great Northern. Moreover, Progressidmnot authorize ISOP to tender the claim on
Progression’s behalf. Without tender of tblaim by or on behalfof its insured, Great
Northern’s coverage obligations, along with éguitable contribution digations, were never
triggered.

Accordingly, the Court concludein the absence of bindipgecedent on this point, that
Great Northern’s position that yarobligation of a co-insurer foequitable contribution to the
other insurer does not arise until a claim for defense or indemnity is tendered by the insured or
one authorized to act on behalf of the insurgd]he insurer who seeksontribution does not sit
in the place of the insured and cannot tender endiaithe other insurerThus, if the insured has
not tendered a claim to an insurer prior to settet or the end of trial, other insurers cannot
recover in equitable contribution against that insurer.” Enumcl®4 Wash. 2d at 421. This
rule preserves the insured’s rightdecide whether to invokeeherms of its insurance. Idlhe
insured may choose not to tendeslam for a number of reasoriacluding a desire to avoid a
premium increase or to maintain jislicy limits for other claims. Idat 422.

The “late tender” rule does not, as ISOP sstgeaid its argument regarding its notice of
a claim for equitable contributicinom Great Northern here. D. 22 3. The “late tender” rule
requires an insurer to perform even where a@uned fails to provide timely notice of a claim

unless the insurer can show material prejudice due to late notic®il@@&a Ins. Co. v. Molard
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73 Mass. App. Ct. 326, 336 (2008); see &xmwdman v. Am. Cas. Cot19 Mass. 138, 141-42

(1994); Darcy v. Hartford Ins. Co407 Mass. 481, 486-87 (1990). The “late tender” rule seeks

to protect both the insured and the public. Ifirssurer were relieved of its obligations despite
not being prejudiced by the insured’s delay in notd the insurer of a alm, then the insurer
would enjoy a windfall at the expense of the mesliwho is denied coverage and the public for
this uninsured loss. Enumcladw64 Wash. 2d at 422. No such concern exists with equitable
contribution because the insured has been méude by the other insurer to which it has
tendered its claim. “Each insurer undertook tbatactual responsibilityo cover the entire
loss, and each received consideration for doingAsoinsurer that expressly agreed to cover an
entire loss is not harmed by being obliged to do so.”aldl23. Moreover, an insurer has no
right to tender a claim, that righeing reserved for the insureadathus the “late tender” rule is
inapplicable to claims for contribution. Id.
V. Conclusion

For the foregoing reasons, the Court DENIE®P’s motion for summary judgment, D.
22, and ALLOWS Great Northern’s @®motion for summary judgment, D. 28.

So Ordered.

& Denise J. Casper
Lhited States District Judge
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