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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ACBEL POLYTECH INC.,

Plaintiff,

Civil Action No.: 13-cv-13046

~—

FAIRCHILD SEMICONDUCTOR
INTERNATIONAL, INC. and FAIRCHILD )
SEMICONDUCTOR CORPORATION, )

N—r

Defendants. )
)

MEMORANDUM AND ORDER

CASPER, J. December 9, 2016
l. Introduction

Plaintiff, AcBel Polytech, Inc. (“AcBel, on its own behalfrad as assignee of EMC
Corporation (“EMC”), filed this lawsuitagainst defendants, Fairchild Semiconductor
International, Inc. and Fairgh Semiconductor Corporation (¢ettively, “Fairchild”), alleging
various claims of breach of warranty, desiglefect, failure to warn, fraud, negligent
misrepresentation, fraudulent omission and viofegiof Mass. Gen. L. c. 93A. D. 7. Fairchild
moves for summary judgment. D. 211. For th&sons stated below, the motion is DENIED IN
PART and ALLOWED IN PART.

. Standard of Review

A moving party is entitled to summary judgnhevhere there is no genuine dispute as to
any material fact. Fed. R. Civ. 86(a). Material facts are thosatltarry the poteral “to affect

the outcome of the suit under thpplicable law.” _Santiago—Rars v. Centennial P.R. Wireless
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Corp., 217 F.3d 46, 52 (1st Cir. 2)Qquoting Sanchez v. Alvatta, 101 F.3d 223, 227 (1st Cir.

1996)). The burden of demonstratiwith evidence that there existe genuine issue of material

fact belongs to the moving party. Carmonaloledo, 215 F.3d 124, 132 (1st Cir. 2000); see

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)the movant meets its burden, the non-

moving party may not rely exclivgly upon the allegations or dais in her pleadings. Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). &at, the nonmoving partgnust, with respect

to each issue on which she would bear the burden of proof at trial, demonstrate that a trier of fact

could reasonably resolve that issn her favor.”_Borges exIteé5.M.B.W. v. Serrano—Isern, 605

F.3d 1, 5 (1st Cir. 2010). “As a general rulatthequires the produot of evidence that is
‘significant[ly] probative.” Id. (alteration in origial)(quoting_Anderson, 477 U.S. at 249). In
conducting this inquiry, the Court “view[s] the recamdhe light most favorable to the nonmovant,

drawing reasonable inferences in his favoNbonan v. Staples, Inc., 556 F.3d 20, 25 (1st Cir.

2009).
II. Factual Background

Unless otherwise noted, the following facts are drawn from the parties’ statements of
material facts, D. 213; D. 221, and are undisputed.

AcBel, a Taiwanese company with facilitiesMassachusetts, dgsied and manufactured
power supply units (“PSUs”). D. 213 § 25; P21 § 25. As AcBel alleges, PSUs supply a
consistent stream of power to certain high-ernd deorage devices, and when necessary, provide
an uninterruptible power supply in the event of a power failure. D. 7 { 2, 31. That is, the PSUs
maintain a consistent output of volts or elaatipower to prevent power surges from damaging
the larger electronic deviced.lf 33. One microcircuit compameAcBel incorporated into the

PSUs was a voltage regulator meéel to as part KA7805ERTM (“Voltage Regulator”). D. 213 1



25; D. 221 1 25. EMC purchased the PSUs from AcBe 213  25; D. 221 1 25. EMC used the
PSUs that AcBel manufactured as componenspertdisk array enclosures (“DAE”), which are
information storage systems. Id. EMC then sold the DAEs to its own customers. Id.

In or around 2008, the Voltage Regulators that AcBel used as a component part in its PSUs
were redesigned. D. 213 {17;2Z21 § 17. In particular, the sibn die containing the integrated
circuit within the Voltage Regulators was redesigteeshrink the die. Id. On or about September
13, 2008, Synnex Electronics Hong Kong Ltd. (“Synne&’tompany in Taiwathat distributes
electronic products worldwide, seaprocess change notificati®®CN”) concerning the Voltage
Regulator redesign to AcBel. D. 213 19221 1 19. In 2010, AcBel purchased approximately
195,000 redesigned Voltage Regulators from SynnexX1B{ 24; D. 221 § 24. At some pointin
late 2010, EMC'’s customers began reporting DAlures. D. 213 1 29; D. 221 § 29. AcBel
attributed the DAE failures to the redesignedt®ge Regulator. D. 213 § 29; D. 221 1 29. AcBel
did not pass the PCN along tis customer EMC until afteEMC began reporting Voltage
Regulator failures. D. 213  20; D. 221 { 20.

In June 2010, the redesignedsien of the Voltage Regulators was discontinued. D. 213
19 21-22; D. 221 11 21-22. For manufacturing purpdbesVoltage Regulator was returned to
its original design with the larger die. ld.c@ording to AcBel, the redgned Voltage Regulators
were defective and caused AcBel and EMC hain.7. AcBel contendshat the redesigned
Voltage Regulators did not perform in humid eoaiments. D. 221 | 21. AcBel further asserts
that the Voltage Regulator's part number vmas changed when the \fage Regulators were
redesigned. D. 213 1 18.

The parties dispute the relationship betweenedhtities that were involved in the design,

manufacture and sale of the Voltage Regukat D. 213 Y 12, 15; D. 221 11 12, 15. AcBel



contends that Fairchild designed, manufacturedsaftithe Voltage Regulators to AcBel. D. 221
1 12. Fairchild, however, contends that it had tevent contractual refi@nship with AcBel and
did not participate in any negotiation of the tewhsale of the Voltage Regulators to AcBel. Id.
9 11. According to Fairchild, a set of sepamatd independent corpoeaéntities — Fairchild
Semiconductor Hong Kong Ltd., Teampo Meology Co., Ltd., Fairchild Semiconductor
Technology (Shanghai) Co., Ltd.,ifhild Korea Semiconductdrtd., Fairchild Semiconductor
(Suzhou) Co. Ltd. (collectively, the “Foreign Sitharies”) — designed, nmaufactured, packaged
and assigned part numbers to the Voltage Remusla D. 213 § 12. According to Fairchild, the
Foreign Subsidiaries sold the Nage Regulators to Synnex and Synnex, in turn, sold the Voltage
Regulators to AcBel. 1d. 1Y 12-13.

In connection with an agreement to resdher dispute regarding the PSU failures, EMC
assigned its claims against Fairchib AcBel. D. 7 {1 80-81. Al herein asserts claims on its
own behalf as well as EMC'’s claims.

V. Procedural History

AcBel commenced this action on November 27, 2013, D. 1, and later amended its
complaint. D. 7. AcBel asserted claimsboéach of warranty on its own behalf and on EMC'’s
(Counts 1, 11, Xl and XIlII); claims for fraud ahnegligent misrepreseation on its own behalf
(Counts 1ll, IV and V); claims of “design defeetimplied warranty/strict liability” on its own
behalf and on EMC’s (Counts VI and XIV); claim$ “design defect — negligence” on its own
behalf and on EMC’s (Counts VII and XV); claims‘@dilure to warn — implied warranty/strict
liability” on its own behalf and on EMC’s (Countdll and XVI); claims of “failure to warn —
negligence” on its own behalf and on EMC’s (Couktand XVII); claims ofa violation of Mass.

Gen. L. c. 93A on its own behalf and on EMC’s (Counts X and XVIII); and claims for punitive



damages on its own behalf and on EMC’s (Coihtgnd X1X). On February 28, 2014, Fairchild
moved to dismiss all of AcBel’s claims. D. 1The Court denied the motion to dismiss as to all
but the claim for “punitive damages” which wdsmissed. D. 43. kahild now moves for
summary judgment on all of themaining claims. D. 211. Fairchielso moves to strike Jesse
T. Conan’s affidavit, D. 245, and to strike referemto settlement agreements. D. 246. The Court
heard the parties on the themgang motions and toathese matters under advisement. D. 251.
V. Discussion

A. Fairchild Is Not Entitled to Summary Judgment on AcBel's Contractual
Warranty Claims

Fairchild argues that it is entitled to summargigment on the breach of warranty claims
in Counts I, II, X1l andXlll because there was no privity obmtract between AcBel and Fairchild
or between EMC and Fairchild. D. 211; D. 212 at 5.

In Fairchild’s view, there is no privity because neither AcBel nor EMC had a contract with
Fairchild and Fairchild did not sell éhVoltage Regulators to EMC or AcBelD. 212 at 5-6.
According to Fairchild, a conglomege of foreign entities manufactdregested and ultimately sold
the Voltage Regulators to AcBeld. at 6. More spefically, Fairchild describes the chain of
distribution as follows: (1) Fairchild Korea ma#actured and testedehvoltage Regulators,
which Fairchild Korea then sold to Fairchilch§apore; (2) Fairchild 8gapore sold the Voltage
Regulators to Fairchild Hongdfg; (3) Fairchild Hong Kong solthe Voltage Regulators to
Synnex; and (4) Synnex sold the Voltageg®ators to AcBel tlough Synnex’s Hong Kong

subsidiary._ld. AcBel asserts that privity eégibetween Fairchild and AcBel because (1) Synnex

1 Given that, for all relevant purposes, theipartio not distinguish between AcBel's own claims
and the EMC claims that AcBel also assertsheir respective arguments, the Court’s analysis
throughout this opinion applies bmth EMC and AcBel’s claims.
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was Fairchild’s agent, D. 220 &5; and (2) Fairchildand the Foreign Subsidiaries disregarded
corporate formalities and were engaged in a common enterprise, id. at 8.
Breach of warranty claims under Massachusetisdauire privity of contract between the

parties. _See Cruickshank v. Clean Seas 346 B.R. 571, 580 (D. Mass. 2006) (quoting Irish

Venture, Inc. v. Fleetqguard, Inc., 270 F. Supp82d87 (D. Mass. 2003) (nag that “privity of

contract is required in implied wanty claims regarding commerttaansactions”). “[L]ack of

privity is an absolute defense to an action for tineaf warranty.”_White’s Farm Dairy, Inc. v. De

Laval Separator Co., 433 F.2d 63, 66 (1st Cir. 1978ynnex was the direct signatory to the

purchasing agreement with AcBel for the Volt&ggulators. D. 213  24; D. 221 | 24. In the
absence of a contract between the plaintitf defendant, privity may be reasonably found where
the third-party signatory on the contract with theiiff acted as an agent of the defendant. See

White’s Farm Dairy, Inc., 433 F.2d at 66. Whethiad party administers the contract on behalf

of the defendant and the defendant retains cbatrithe dealings, privity may exist between the
plaintiff and defendant as to thadntract. _Id. This holds true even if the third party functions as
an independent entity outside of tipatrticular contetx Id. at 67.

More specifically, “[a]n agencyelationship is created when there is mutual consent,
express or implied, that the agent is to act on belmalffor the benefit of the principal, and subject

to the principal’s control.”_Theos & Sons, Inc.Mack Trucks, In¢.431 Mass. 736, 742 (2000)

(citing Kirkpatrick v. Bos. Mut. Life Ins. Co393 Mass. 640, 645 (1985)). A principal has liability

for an agent’s acts where those agteswithin the authdty of the principal inthe transaction. See

Smith v. Jenkins, 718 F. Supp. 285, 165 (D. Mass. 201®itation omitted).Under the apparent

authority doctrine, even if the authority is mefpressly granted, a pripeil/agent relationship may

exist and liability may be imposed upon the priatiwhere the third party reasonably believes the



agent is authorized to act on blad the principal and “that belief is traceable to the principal’s

manifestations.” RFF Family P’ship, WP Link Dev., LLC, 907 F. Supp. 2d 155, 161 (D. Mass.

2012) (citing_Smith v. Jenkins, 718 F. Supp. 2d 1% (D. Mass. 2010)). Whether an entity is

an agent of another under a par# set of facts is ordinarilg question for the factfinder. See

White’s Farm Dairy, Inc., 433 F.2d at 66 (citingg®t v. Lieberman, 307 Mass. 77, 81 (1940)). In

resolving this issue, the factfinder must consaleof the evidence and the reasonable inferences

that can be drawn therefrom. See id. at 6&h(Bradley v. Meltzer, 248ass. 41, 43 (1923)).

1. A Genuine Issue of Material FactExists as to Whether Synnex Was
Fairchild’s Agent

A genuine issue of material fact as to whether Fairchild was in control of the contract
between Synnex and AcBel and whether Synwas acting as Fairchild’s agent precludes
summary judgment. It is undisputed that Acpetchased the Voltage Baéators from Synnex.

D. 213 §13; D. 221 1 13. AcBel, however, asdédsit understood Fairchil be in control of
the business relationship, D. 221 11 13-16, pratluces evidence that AcBel's belief was

“traceable to [Fairchild’s] manifestationsREF Family P’ship, 907 F. Supp. 2d at 161.

a. Evidence of Direct Dealings between Fairchild and AcBel Support
a Reasonable Inference that Fairchild Was In Control of the
Business Relationship with AcBel
To support its contention that Fairchild wiascontrol of the rel@onship with AcBel,
AcBel has produced evidence showing that Fairctafdrred to AcBel as a customer, Fairchild
discussed prices with AcBel, Bel reported its product-related cenas to Fairchild and Fairchild
addressed those concerns.
i. Evidence that Fairchild Referred to AcBel as a Customer

AcBel points to evidence that Fairchild repeatedly referred to AcBel as a key customer and

discussed strategies for maintaining the retestingp with AcBel. In a December 2009 email



Fairchild employees coordinated a trip for MarpE(“Kipp”), a Fairchild employee, to visit Asia
and meet with “power supply customer$.”D. 222-24 at 5. AcBelas named as one of the
customers that Kipp visited while in Taiwan. D. 222at 3. In addition tthe fact that the email
refers to AcBel as a “power supply customat,”also suggests that the meetings included
employees who were not based in Asia but wesgead only visiting Ais. A reasonable fact
finder could thus infer that this meeting — dhd relationship with AcBel by extension — was not
limited to Synnex or the Foreign Subsidiaries, cogtta Fairchild’s contentions. Similarly, in an
email thread entitled “ACBEL/FAIRCHILD Mdmg Minutes” Ricky Tuazon of AcBel wrote on
April 12, 2010, “Fairchild has provetl Class A part to key custorsesuch as AcBel.” D. 223-

9 at 2. Still more, in a Jurgs, 2010 email, Allan Lam (“Lam”), a Fairchild employee, named
AcBel as one of those “priority customers.” 222-25 at 2. Lam instruedl that resources should
be “divert[ed]” as needed to “help . . . accounts” like AcBel. Id. These emails support the inference
that AcBel was Fairchild’s priority customer, therporations had a directlationship and that
the relationship was significant to Fairchild because AcBw#kr alia, presented business
development potential and requirdigersion of resources.

il. Evidence that Fairchild Directly Communicated with
AcBel regarding Prices

2 In considering the emailsahhave been producedring discovery, the Court assumes, for the
purposes of this motion, that the “Fairchild” neésl to in emails includes the defendant (U.S
based) Fairchild unless it is clear from the facthefemail that only the Foreign Subsidiaries are
being discussed. Similarly, the Court assumesth@individuals with generic Fairchild email
addresses are tied to the defendant (U.S. basedhiichunless it is clear from the signature block
in the email that the employee wertor one of the Foreign Subsidiaries. The Court does not rely
upon those emails in which it isear that the individuals in tremail were based in the Foreign
Subsidiaries and that there is no explicit disarssif the defendant (U.S. based) Fairchild. This
treatment is consistent with the Court’s obligatito “construfe] the record in the light most
favorable to the nonmovant and resolv[e] all oeedble inferences in that party’s favor.”
Rochester Ford Sales, Inc. v. FordtbtoCo., 287 F.3d 32, 38 (1st Cir. 2002).
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AcBel points to evidence that Fairchild engaged in price negotiations with AcBel. An
August 2010 email suggests that Fairchild and AcBe¢ltandiscuss prices. D. 222-27 at 2. In that
email, which had the subject line “pricing up in 22010,” Alan Lo shared with several Fairchild
employees the notes from the meeting. Id. aA2cording to the email, the meeting concerned
“FCS Y10'2H price negotiation.ld. The email noted that “FQ&ise price dollar amount impact
in AcBel is around US$670K in 2H’10.” _|d. Aarther indication that the meeting with AcBel
concerned price negotiation, theahmotes that “AcBel GM Dav requests to minimize the price
gap of FCS non-focus linear itemdue to they need more time for second source approval by end
customers.”_ld. This email suggests that Acel Fairchild directly communicated regarding
essential terms of their busineskati®nship and gives rise to a reaable inference that, even if
it is not clear that this particular meeting tethto the Voltage Regulators, AcBel and Fairchild
discussed prices in their genecalurse of dealing, including potentiabs to the purchase of the

Voltage Regulators. _See Binkley Co. v. Eank, Inc., 831 F.2d 333, 337 (1st Cir. 1987)

(recognizing that “[tlhe courtan decide that an agent happarent authority to conduct a
transaction on the basis of statars, conduct, course of dealiagd other manifestations of the
principal’s consent that would leadthird party of reamable prudence in thrisiness to rely on
the agent’s authority”).

iii. Evidence that Fairchild Responded to the Voltage
Regulator Failures that AcBel Experienced

Email correspondence demonstrates that AuBeed to Fairchild for support when AcBel

became aware of the defects in the redesigned Voltage Regdld&ordnstance, in a March 24,

3 In fact, while Fairchild denies any direct dealings with AcBel prior to AcBel reporting defects
in the redesigned Voltage Reguled, Fairchild appeared tmmcede that it was involved in
resolving AcBel’s difficulties with the redeggned Voltage Regulators. D. 213 1 32.

9



2010 email John Lin (“Lin")a Fairchild employee, wrote “I witho to AcBel tis afternoon later
for gathering those samples (0939 date codedetml them back to our factory and get further
analysis result for that.” D. 223-9 at 21.

The record contains further evidence thardrald was involved in addressing AcBel's
concerns: AcBel points to a December 22, 2010rléten Eric Hertz (“Hertz”) to “Customer”
in which Hertz writes, “Fairchild Semiconduct@orporation (‘Fairchild’) would like to confirm
what we have stated ifJA 2010500086 to ensure that allisk die KA7805ERTM switch back
to non shrink die from 1035 datedm” D. 222-16 at 2. This lettendicates thaFairchild worked
to ensure that all “shrk die” was returned to “non shrinkedi the very design change that is
alleged to have led to the defective Voltage Ratgus. A reasonable fact finder might conclude
that Fairchild not only participated in thesppnse to the defectively redesigned Voltage

Regulators but also that Fairchi&tl or managed those efforts frahe outset._See, e.g., Moussa

v. Abdel-Kader, No. 98-cv-5084-RDG, 2000 WIIZ36942, at *2 (Mass. Super. Nov. 20, 2000)

(explaining that the defendant’s insttions to the third party that were aimed at “protect[ing] the
guality associated with [the deféant’s] trademark” raexd a genuine issue of material fact as to
whether the third party was tkhefendant’s apparent agent).

Significantly, the record contains discussiorat tfuggest that Fairitth was motivated to
address AcBel's product-related concerns bexaugh intervention was a part of Fairchild’s
larger responsibility for managing AcBel as atoumer. In a 2011 email, Eric Lan (“Lan”) wrote
to Dan Chandler (“Chandler”) and Lam. D.2229 at 2. Under the subject line “Acbel quality
issues,” Lan wrote, “l would likéo draw your atterin for the intensive quidy issues on my key
account Acbel.”_Id. He explained: “I have hagkaies of meeting [sic] with CQE team to identify

the root cause and improvement on subcon managepreduct line test coverage and material

10



change management.” Id. Healstated that “Acbel CEO comped his disappointment to me in
our quality management, and expected that welevsucceed in getting the improvement soon.”
Id. This email provides further support for the notion that Fairchild directly communicated with
AcBel in an effort to understand and resolveBAts product-related conaes. Moreover, because
Lan referred to AcBel as a “key account” and diseengaged with AcBel’'s CEQ, id., this email
also provides support for AcBel’s contention tAaBel was Fairchild’s customer. Contact with

a senior AcBel employee such as the CEO, miqa4dar, suggests that Fehild controlled the
relationship with AcBel at a higkevel. Critically, the facthat AcBel was disappointed in
Fairchild’s “quality management” gives rise toeasonable inference that the relationship between
Fairchild and AcBel involved morthan post-purchase servicing and that AcBel expected that
Fairchild control the quality of #hproduct as it was purchased.

The possibility that RHechild’s efforts to resolve AcH& product-related concerns were
part of Fairchild’s greater rpensibility for the AcBelaccount is supported by another email. In
a March 2011 email with the subject line “KRM78 die shrink project,” Chandler appears to
inquire into how the quality-contrissues with the redesigned Voltage Regulators occurred. D.
222-17 at 2. Chandler writes,¢an’t pin-point just where and wh we missed our chance to stop
this. Seems like it was developeaat on the shelf, and then weatmarket four years from the
start date. | wonder what sortadsign review it receivednce completed . . . [w]e need to fix this
and make sure there are not anyrenlarking in the waters.”_1dStill more, Chandler notes, “[a]t
the end of the day . . . it wentmearket under our watch. We have to take the blame.” Id.

Finally, in a July 18, 2011 email, Mark Norm@horman”), the Senior Vice President of
Sales and Marketing at Fairchild, wrote to twd&trepresentatives, “gparding the issue Acbel

is experiencing with the KA780%EIM, Fairchild will move foward and issue a RMA for all

11



350K units of this devise, replacing with new pradatao cost to Acbel.” D. 222-19 at 2. Norman
continued, “[t]his would satisfy Fairchild’s contrael obligation regarding thissue.” _Id. After
explaining that Fairchila¢ould not commit to but would considassisting with a field recall of
EMC products, Norman issued an apology, reiteratiag “Acbel is an important customer to
Fairchild, and Fairchild would like to come toeasonable resolution on this matter.” Id. This
email suggests that Fairchild had a practice ofa@py defective productsdahhad been sold to
AcBel and, even more fundamentally, that Fairchddsidered AcBel to be Fairchild’s customer
to whom Fairchild had a tmtractual obligation.”

Interpreted in a light most favorable to AdBie evidence showing that Fairchild treated
AcBel as a customer, participated in price negmns with AcBel and resolved AcBel’s concerns
regarding the defective Voltage Regulators supports a finding that AcBel was the principal as to

the contract with AcBel. See W.R. Con&tConsulting Inc. v. Jeld-Wen, Inc., No. 01-cv-10098-

DPW, 2002 WL 31194870, at *4 (Mass. Sept. 20, 2002) (expimng that evidence that
defendant “was closely involved the process leading up to thale of the windows . . . had
repeated contact with the consumer” and “addfed] concerns regarding delivery dates,
compatibility with storm windows and warranties/as sufficient to raise a genuine issue of
material fact as to agency theory).

As a final note, Fairchild’s argument thabst-purchase actions are irrelevant to
establishing privity is unavailg, D. 212 at 6, and theo cases upon which firincipally relies

for this contention,_Newton v. Rockwood & Co., 378 F.2d 315 (1st Cir. 1967) and Paramount

Farms Int'l LLC v. Ventilex B.V., 500 F. Apg’ 586 (9th Cir. 2012), are distinguishable. In

Newton, the First Circuit concluded that the ptdf’s claim for breach of the implied warranty

that the milking system at issue had been projestalled failed because there existed no contract

12



to support that implied warrantyasin. Newton, 378 F.2d at 318. Tplaintiff rested its warranty
claim on an alleged oral contract that the ddéant properly install the milking system. Id.
Finding no evidence to support the ¢aursce of that alleged contratte court concluded that the
oral contract did not exist andtdemined that, without a contragtgarding the installment of the
system, the breach of warranty claim regarding te&liment of the system failed. Id. While the
court noted in laying out the factual backgroundhs case that the defendant made efforts to
resolve the defect in the milking system, id. at 3t fact was irrelevanid the court’s decision

on the breach of implied warranty claim. 1d3a8. Thus, Newton is diaguishable because here

it is undisputed that there was a contract gangrAcBel's purchase of the Voltage Regulators
and that the issue is whether the signatory & tiontract was an agent of Fairchild’s for the
purpose of privity required for AcBel’s breach of implied warranty claim.

Similarly, in Paramount Farms Int'| LLC, a ih Circuit case applying California law, the

court dismissed an implied warranty claim as liggasufficient and explained that there was no
basis for privity of contract where “[the def#tant] never assumed the position of [the related
corporate entity], entered into antact with [the plaintiff], norengaged in significant ‘direct
dealings’ with [the plaintiff] before it contractesith [the related comrate entity] to purchase

[the product].” Paramount Farms Int'| LLC, 500 F. App’x at 588. Thus, while the court noted

that there were no direct dealings prior to thetiaet, this was one ghany factors considered

and factors which, in totality, compelled the conaugihat there was no priyit Id. The totality

of circumstances here, as dissad above, warrants a differentame as to Fairchild’s motion.
b. Evidence that Fairchild Managed Synnex’s Interactions with AcBel

Supports the Reasonable Inference that Fairchild Was in Control
of the Business Relationship with AcBel

13



On this record, it is at leastasonably disputed that Synnerveel as an intermediary that,
acting pursuant to Fairchild’sstruction, facilitatedhe business relationship between AcBel and

Fairchild. See Theos & Sons, Inc., 431 Masg4at(explaining that an agency relationship exists

where the agent acts “on behalf and for the benefit of the principal, and subject to the principal’s
control”). AcBel has representdidat, at the time of the deadjs, AcBel believed Synnex to be
Fairchild’s agent. D. 221 1 13. AcBel points to dsia the record thagupport the reasonableness

of AcBel's belief. RFF Family P’ship, 907 Bupp. 2d at 161 (noting thdte plaintiff's belief

that the third party functions strictly as an agenst be “traceable” to tharincipal’s actions).

In a December 6, 2010 email, Monica Tung (“Tung”) of AcBel wrote to another AcBel
employee that “[a]fter checkingll the goods is from Synnex (fehild Agent) to AcBel from
2009 to now.” D. 223-25 at 2. Tung’s email wagesponse to an email she received on that
same day that read “Please infoRairchild to come AcBel asap.ld. These emails’ explicit
reference to Synnex as Fairchildgent constitutes evidea of an agency rdianship. Moreover,

a reasonable inference can be drawn from thesésctimat despite the fact that the goods “[were]
from” Synnex, AcBel still communicated directlyith Fairchild — a duality that supports the
conclusion that Fairchild was in ultimate cohwbthe business relatnship with AcBel.

An April 13, 2012 email between Fairchild, AcBel and Synnex employees further
evidences an agency relationship. 223-12 at 2. In the emailung of AcBel shares the notes
from a meeting that occurred thetme day. Id. Tung provided an outline that included the topic
“[a]gent transfer” and lied under that topic the following linelite “provide formal notice/letter
for Synnex termination.”_Id. A reasonable facidier might read this email to mean that AcBel,

Synnex and Fairchild met in person. Furthermorey reply email, Tung wrote “[w]e are still

14



waiting for your formal announcement and pleadese asap when you will come to AcBel to
discuss about the agent traersih detail.” _1d.

Moreover, AcBel points to eoespondence indicating th&airchild provided a certain
guarantee for the goods AdBaurchased through Synnex: ame email to several AcBel and
Fairchild employees, Alan Lo (“Lo”) of Fairchilrote, “we are so sorrgbout that these goods
are not through our disti Synnexatts why we can't help you to return or swap it.” D. 223-10 at
2-4. While the email does not define the termtidis reasonable factrider could conclude that
“our disti” refers to an agenaglationship between Fairchild aBgnnex — the kind of relationship
wherein Fairchild would facilitate returns asaiaps so long as goods were purchased through
Synnex.

Finally, AcBel points to a January 20, 2010 dnrawhich Lo of Fairchild Hong Kong
wrote, “[y]lou can inform Synnex sales withwm@rice to enter morbuffer PO of KA7805ETU,
and ship by one time.” D. 222-23 at 3. Evethi$ email involved only the Hong Kong Fairchild
office, it may still be considered in combinationtiwthe rest of the evidence in the record to
support the inference that Synnex generally serveoh @agent to Fairchild entities. A reasonable
fact finder might find that this email suggestattrairchild had authositover price negotiations
with AcBel; and Synnex, who was merely “inform[ed]” about “new price[s]” was an agent of

Fairchild. See, e.g., Fergus v. Ross, 89 Mapp. Ct. 528, 533 (2016) doicluding that there was

sufficient support for the conclusion that the thpadty was acting with appent authority as the
defendant’s agent where the defendamér alia, “entrusted” the agent to “carry out many steps
necessary to the successful completiohthe commercial transaction).

On this record, the Court canrmainclude that a matter of undiged fact that there is no

privity between the parties when AcBel has madmlorable showing that Synnex and Fairchild
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were engaged in an agent-prip&i relationship._See, e.g., Netsv. Bosley Med. Grp., P.C., No.

05-cv-1684-PET, 2007 WL 3244635, at *1 (MaSaiper. Oct. 18, 2007) (denying summary
judgment on breach of contract claim premis@dn agency theory where the record indicated
that the defendant andirth party “worked in tandem”). AcBdlas at least raisealgenuine issue
of fact as to whether Synnex svacting for Fairchild’s benefit anthder Fairchild’s control. See,

e.g., Harrington v. Fed. NatWortgage Ass’n, No. 14-ct2333-MBB, 2016 WL 3561858, at *7

(D. Mass. June 27, 2016) (concluding that a genisswee of material fa@xisted where evidence
in the record suggested thhird party served as agent of the defendant).
For all of these reasons, a genussie of material fact regiing these claims remains.
2. AcBel Has Failed to Demonstrate a Gauine Issue of Material Fact as
to Whether Piercing the Corporate Veil between Fairchild and the
Corporate Subsidiaries Is Warranted

“Under Massachusetts law, corporations areegally regarded as separate from each

other.” Hoffman v. Optima Sys., Inc., 683 F. Supp. 865, 870 (D. Mass. 1988). Disregard of

corporate separateness between a group of indepteradporations engagéula single enterprise

is permitted only where two factors are met: (1) the corporations failed to “make clear which
corporation is taking action in anpiaular situation and the natuesd extent of that action” or
failed to “observe with care the formal barribetween the corporations” and (2) the disregard of

corporate separateness is necessary toeptegross inequity. _ My Bread Baking Co. v.

Cumberland Farms, Inc., 353 Mass. 614, 620 (1988 “piercing of the corporate veil [must

be] necessary to defeat fraud or wrong omptevent gross inequity.”NCR Credit Corp. V.

Underground Camera, Inc., 581 F. Supp. 609, 612 (BsMEB84). “Only in those rare situations

in which these two conditions exist may a coudgarly invoke the equitabldoctrine of corporate

disregard.” _Id.
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Even if AcBel is correct that Fairchild and the Foreign Subsidiaries failed to make clear
which corporation was taking action in regards to the Voltage Regulators sold to AcBel, AcBel’s
argument in favor of piercing the corporate Vails because AcBel has not made any showing
that piercing the corporate veil is necessargédfeat fraud or prevemjross inequity._ See NCR
Credit Corp., 581 F. Supp. at 613-(explaining that the court ditbt need to rule upon whether
the corporations committed a “confused intermingling” because there was no showing of gross
inequity where there was no evidence that the catjgor used its subsidiary “an as instrument to
perpetrate a fraud”). As to the gross inequitgng, a plaintiff mustieow that “the Defendant
Corporations were created to petiate a fraud or that piercingeticorporate veil is necessary to

prevent gross inequity.” De La FontaitWarehouses, Inc. v. Lanflo. 04-cv-3071-GH, 2005

WL 503721, at *2 (Mass. Super. Jan. 14, 2005). “ghess inequity’ that can lead to the piercing
of the corporate veil typically requires someding that the corporation engaged in misconduct

through the corporate form.” Lothrop v. N. Air Charter, Inc., 95 F. Supp. 3d 90, 103 (D.

Mass. 2015). Moreover, gross inequity is founcereha corporate entityescape[s] liability by
limiting its presence in a stater (im the country) to undercapitalizesuibsidiaries.” _Giuliano v.

Nations Title, Inc., 938 F. Supp. 78, 82 (D.$4a1996), aff'd, 134 F.3d 361 (1st Cir. 1998).

AcBel has failed to address adequately thosd prong. D. 220 at 8-11. AcBel concedes
that the Foreign Subsidiaries are fully capitalizeHring. Tran. at 24D. 213 | 15. AcBel has
failed to identify any other way in which Fairchilded the Foreign Subsidies to engage in an
abuse of the corporate form. Thus, there is iable question regarding igorate separateness.

See, e.g., Dale v. H.B. Smith Co., 910Supp. 14, 20 (D. Mass. 1995) (allowing summary

judgment motion on claim that depended upon cateoveil piercing where plaintiff offered no

evidence ofinter alia, thin capitalizationinsolvency, absena# corporate reaal, siphoning away
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of corporate assets); Lothrop, 95 F. Supp.aBd 03 (denying request to disregard corporate

separateness where plaintiff “failed to allege edplataconcerns sufficient to spur [the court] to
consider disregarding the corporate form here”).

B. Fairchild Is Entitled to Summary Judgment on AcBel's Design Defect and
Failure to Warn Claims

In Counts VI, VII, VIII, IX, XIV, XV, XVI and XVII, AcBel asserts claims for failure to
warn and design defect based upon theoriesriot §ability and negligence. D. 7 { 137-173,
208-241. In these claims, AcBesserts that Fairchild sold ehallegedly defective Voltage
Regulators, knew that the Voltage Regulators were defective and failed to warn AcBel and EMC.
Id. Fairchild moves for summajydgment on AcBel’s design defeaid failure to warn claims,
arguing primarily that the claims are barredtly economic loss doctrind. 211; D. 212 at 18-
19.

1. The Economic Loss Doctrine

Fairchild argues that the redesigned and atlgg#efective Voltage Rpulators do not give
rise to any negligence or striability claims because AcBel has made no showing that the
Voltage Regulators caused damage to any persproperty other than the product itself. D. 212
at 15-16. AcBel appears to contend that itsnelis not barred by the economic loss doctrine
because “each DAE housed a set of paired P&d™[i]n certain instances, the alleged failure
of a Voltage Regulator ia PSU would trigger the failure of a Voltage Regulator in a paired PSU.”
D. 221 1 35. In response, Fairchild arguesttimaPSUs and the Voltage greators are part of a
single integrated system and so the alleged dataaiipe PSUs or to the other Voltage Regulator
in a paired set — the only damage AcBel allegdses not constitute damageother property.

D. 212 at 16-17. The Court agrees with Fairchild.
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The law recognizes a “meaningfdistinction betweemort recovery fo physical injuries

and warranty recovery for economic loss.”yB&tate-Spray & Provioetown S.S., Inc. v.

Caterpillar Tractor Co., 404 Ma. 103, 109 (1989) (citing E. Riv8.S. Corp. v. Transamerica

Delaval, Inc., 476 U.S. 858, 871-875 (1986)). “¥viha product injures only itself the reasons for

imposing a tort duty are weak and those for ileg\he party to its @ntractual remedies are

strong.” Bay State-Spray & Provincetown S.Bg¢., 404 Mass. at 109 (quoting E. River S.S.

Corp., 476 U.S. at 871). Accordingly, the econoruss doctrine precludes plaintiffs from

recovering in tort for purely @nomic losses that arise from the defective prod&ae Sebago,

Inc. v. Beazer E., Inc., 18 F. Supp. 2d 70, 89NIass. 1998). Instead, tecover in tort, there
must be a showing that the allegedly defecfweduct caused personal injury or damage to
property other than thgroduct itself._Id.
2. AcBel Has Failed to Produce a Genuine Issue of Material Fact
Regarding whether the Voltage Reglators Damaged Persons or Other
Property
AcBel argues that damage to the PSUs an@tiies constitutes damage to property other
than the product itself. D. 220 at 23. In itsestant of facts, AcBel repsents that the “Voltage
Regulator failures caused physical damage to PSUs, DAES, and other components and portions of
PSUs and DAEs.” D. 221 § 34. tasolving the motion to dismiss, the Court determined that

there were sufficient allegatiorsf damage to survive dismissal at that juncture. See AcBel

Polytech, Inc. v. Fairchild Semiconductot’l, Inc., No. 13-cv-13046-DJC, 2014 WL 4656608,

at *6 (D. Mass. Sept. 12, 2014ven with the benéfof discovery, however, AcBel has made no
colorable showing of damage other than te ginoduct itself: (1) ABel has not claimed any

personal injury, much less provided any evidencpes§onal injury; and (2) AcBel's assertions
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regarding the damage the defective Voltage Regulators caused to the PSUs or to other Voltage
Regulators are unavailing.

Because the PSUs and DAEs were part ofsdm@e integrated system as the Voltage
Regulators, damage to the PSUs and DAEs idl{emgesufficient to support AcBel's negligence
and strict liability claims. “In determiningvhether a defective product has damaged other
property, courts will look to wéther the defective produwas part of an integrated system.”

Superior Kitchen Designs, Inc. v. Valsgadus. (U.S.A.), Inc., 263 F. Supp. 2d 140, 145 (D.

Mass. 2003). It is well-settled that “[d]amagedyefective component ah integrated system
to either the system as a whole or other systemponents is not damage to ‘other property”
sufficient to constitute an exception to the economic loss doctrine. Id. (alteration in original)

(citing Wausau Tile, Inc. v. Cty. Concrete Corp26 Wis. 2d 235, 249 (1999)). “[T]he relevant

‘product’ is the finished product into which tbemponent is integrated.” Sebago, Inc. v. Beazer

E., Inc., 18 F. Supp. 2d 70, 90 (D. Mass. 1988ing King v. Hilton-Davis, 855 F.2d 1047, 1051

(3d Cir. 1988) and Am. Home Assur. Co. v. MaJmol & Mach., Inc., 767 F.2d 446, 447-48 (8th

Cir. 1985)). Thisrule is necessary because tiffscult to imagine a scenario in which the natural
consequence of an installed sturel component’s failure would lwmage only to the structural

component itself without any damage to the @umding property.” _Dakota Gasification Co. v.

Pascoe Bldg. Sys., a Div. of Amcord, Inc., 91 F.3d 1094, 1100 (8th Cir. 1996).

Here, it is undisputed thatcBel purchased the Voltage dators to install them as
component parts in the PSUD. 213 { 25; D. 221 { 25. Itatso undisputed thahe PSUs were,
in turn, components parts in the DAEs, which were integrated storage systgmin light of
these undisputed facts, theggists no evidence upon which tl®urt can treat the Voltage

Regulators as a distinct proddot the purposes of the econonfiss doctrine. Based upon this
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record, the Voltage Regulators were a part of an integrated system because the Voltage Regulators
were “purchased to be installed and to become integrated with the [PSUs and DAEs].” Sebago,
Inc., 18 F. Supp. 2d at 93. Moreover, the Volt&ggulators were “a component of the [DAES],
and ha[d] no use to the plaintiffs otherwise.” Id. (concluding that roof insulation was a component
part of the building and so deage to the building was insudfent to avoid the economic loss
doctrine).

The Voltage Regulators were, at base, compoparts that were integrated into the DAE

system._See, e.q., Superior Kiém Designs, Inc., 263 F. Supp. 2d.45 (explaining that “it [was]

difficult to fathom how the . . products consisting of stains, top coats and sealers can be
characterized other than as mnated, indistinguishable componerdf the finished cabinets”).
They fall within the category of aaponent parts that are “so rudimanytthat, if [the Court] were

to hold that it is the product for economic loske npurposes, nearly anymponent part would be

a product and we would, as a resaftectively evisceratthe distinction between contract and tort

law.” Mt. Lebanon Pers. Care Home, Inc. wodder Universal, Inc., 276 F.3d 845, 850 (6th Cir.

2002) (rejecting the argumethtat the product wasrgitly the deéctive wood and #t damage to
the house into which the wood was incorporated titoitesd “other property” for the purposes of
the economic loss doctrine). Accordingly, atgmage caused to the PSUs, the DAEs or other
Voltage Regulators in the DAEsn®t damage to “other property.”

In the end, there exists norgene issue of material fact aswhether the DAESs are a single
integrated system of which the Voltage Regquistand PSUs were a cponent part and AcBel
has made no showing of any damage to anyrqitaperty or personTherefore, the economic
loss doctrine bars AcBel’s failure to warn addsign defect claims. Fairchild’s motion for

summary judgment on these claims is allowed.
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C. Fairchild Is Entitled to Summary Judgment on AcBel’'s Fraud Claims

In its fraud claims, AcBel asserts that industmgtom required Fairchileb change the part
number on the Voltage Regulateveen the Voltage Regulators weszlesigned to shrink the die
in 2008 and once again when the Voltage Regulaters returned to theoriginal design. D. 7
11 40, 49, 103-07. In AcBel's view, Fairchild’s fagto change the part number constituted fraud
and, in reasonable reliance upon the unchanged part number, AcBel incorporated Voltage
Regulators containing the defeatto its PSUs. Id. {40, 49, 103-07, 110. AcBel’s chief operating
officer, Tony Wan (“Wan”), asserts that AcBel was aatare of either the design or the decision
to revert to the original design until Decemi®84.0 when EMC reported wide spread failures with
the PSUs. D. 224 1 7-8. In moving for sumnjadgment, Fairchild primarily argues that (1)
even assuming that the failure to change a pamber can constitute misrepresentation, the
representation did not comem Fairchild; and (2) AcBel cenot show reasonable reliance upon
the unchanged part number be@8gnnex sent AcBel a procesauge notice (“PCN”) regarding
the redesign to the Voltage Regulator@®8. D. 212 at 11-12; D. 244 at 16-17.

Under Massachusetts law, a claim for fraud nexguthat: (1) the defendant made a false

statement of a material fact; (®e defendant did so with knowdge of its falsity; (3) the purpose
of the statement was to induce the plaintifatd; (4) the plaintiff relied upon the statement; and

(5) the reliance resulted in damage. SesmRan v. KPMG Peat Marwick LLP, 57 Mass. App.

Ct. 100, 108-09 (2003) (quotim@anca v. Taunton Sav. Bar85 Mass. 1, 8 (1982)). In addition,

the plaintiff must show thats reliance upon the misstatement was reasonable. See Armstrong v.

Rohm & Haas Co., 349 F. Sugid 71, 81 (D. Mass. 2004) (citir®axon Theatre Corp. of Boston

v. Sage, 347 Mass. 662, 666 (1964)).
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1. There Exists No Genuine Issue of Material Fact regarding Whether the
Process Change Notification Placed AcBel on Notice of the Design
Change to the Voltage Regulators
It is undisputed that in @aber 2008 Synnex sent AcBel a PCN regarding the die shrink
redesign to the Voltage Regulators. P13  19; D. 221 1 19. The PCN was entitled

“DESIGN/PROCESS CHANGE NOTIFICATION -- FINAL.” D. 213-2 at 10. The PCN

explained at the outset that “[t]his is to inform you that a design and/or process change will be

made to the following produd)’ and “[tlhis notifcation is for your information and
concurrence.”_ld. The PCN described the regtesis a change from “4um/40V fab process in
Bucheon, Korea” to a “1.5um/40V fab processBincheon, Korea.”_Id. The PCN stated that
“[flunctionality and electrical characterics [sic]main within current datasheet specifications.”
Id. The PCN listed the Voltage Regulatorssate — part KA7805ERTM — ase of the affected
products. _Id. at 11. In addition to supplyingstimformation, the PCN provided AcBel a contact
phone number if AcBel had “any questions congegrthis change.”_1d. at 10. The PCN also
invited AcBel to request “data samples” as needed “to quglihis change” ad invited AcBel

to view “[u]pdated process quality damentation” as needed. |Id.

Based upon the record, the Court concludesthieaPCN notified AcBel that the design of
the Voltage Regulator was undergoing alteratidhe PCN identified the nature of the product
change and the products that waffected by the change. ked, AcBel's expert, Timothy C.
Daun-Lindberg (“Daun-Lindberg”), concedes thaBel received the PCN which “indicated that
the VR had undergone a ‘Fab Proc€sange . . . [flrom ... 4um/40V. . [tJo ... 1.5um/40V.”

D. 223-15 1 28. According to AcBel’s expert, “[flyman’s terms, the PCN stated that Fairchild
shrunk the die of the part bydecing the circuit geometries dhe die from 4um in width to

1.5um.” Id. Inits briefing, AcBel acknowledgesthhe 2008 PCN related to the redesign of the
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Voltage Regulators. D. 220 28. Thus, AcBel has acknowledgtudt it received the PCN, the
PCN placed AcBel on notice of the fact that the design of the Voltage Regulator had been changed
and placed AcBel on notice ofdlspecific way in which the degi had been changed. The PCN
also offered AcBel the contact information neettedcquire additional formation regarding the
redesign if AcBel remained unsure of the megmof the PCN. For these reasons, the PCN
constituted adequate nodi of the design change.

In AcBel's view, the PCN was ineffectual nmai because the PCN “expressly stated that
Fairchild expected to ship the redesigned Voltaggulators within thresonths” and “Fairchild
waited over a year to ship thedesigned Voltage Regulators.” P20 at 23. To the extent that
AcBel intended to argue that the PCN guarahtbat the redesigned \fage Regulators would
be shipped within three monttikjs argument mischaracterizes the PCN. The PCN offered three
months as an estimate of the earliest date wgaoh Fairchild expected that it would begin
shipping the redesigned Voltage Regulators2I3-2 at 10. The PCN sgpifically described the
date offered as “[e]xpected 1st [d]evice [s]hipmghate.” 1d. The plain language of the PCN
left open the possibility that redesigned Volt&ggulators would continue to be shipped after the
three-month window. As AcBel’'s own expert ognizes, the dates in the PCN were “projected”
dates. D. 223-15 { 32. To the contrary, a “[d]efehdaay not be held liable if the representation

‘concerned a matter of opinion, estite or judgment.” _Hallmark Inst. of Photography, Inc. v.

CollegeBound Network, LLC, 518 F. Supp. 2d 3282 (D. Mass. 2007). Where “a statement is

of a ‘fundamentally predictive nature,” a defendant cannot be saidrtmkiag a representation
regarding any present fact that thaintiff can then reasonably rely on.” Id. Because the shipping
date in the PCN was an estimated date, nho&constitute a representation upon which AcBel

could have reasonably relied. For thesssons, AcBel’'s gument fails.
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AcBel also argues that “the 2008 PCN ne defense to the charge that Fairchild
misrepresented the second change — back trigieal design — because the PCN concerned only
the first change.” D. 220 at 22. This argumeninpersuasive because AcBel has failed to make
any showing that Fairchild misrepresented‘dezond change” by using the same part number on
the Voltage Regulators that were manufactuatdr the redesign was abandoned that had been
assigned to the Voltage Regulators that weraufactured pre-design ange. AcBel's expert,
Daun-Lindberg, asserts that “[ijndug custom and standards requitairchild to add a suffix to
the part number of a product to designate a saamf material change such as die-shrink.” D.
223-15  71. Even assuming the truth of tisgeaion, Daun-Lindberg has only represented that
distinct part numbers are required where thsra significant material change between the
products. Because it is undisputed that the Voltage Regulator was reverted back to its original
design after the die shrink redesign was abamdidde213 | 21; D. 221 § 21, there is no evidence
of a significant material change between the \gdt&egulators that were manufactured before
the redesign and the Voltagedréators that were manufacturedce the redesign was abandoned.

It is undisputed that those two sets of Volt&ggulators had the same design. D. 213 { 21; D.
221 1 21. That is, the Voltage Regulators werermetiito their originatiesign and so labeling
them with the original part nuper was not a false statement ewenler AcBel’s representation
of the industry custom. Thus, the failure t@iebe the part number when “the second change”

was made does not amount to a misrepresentation.

2. There Exists No Genuine Issue of Material Fact regarding Whether
AcBel’s Reliance upon the Unchanged Part Number Was Reasonable

Even assuming that the unchanged part nurobestituted a misrepresentation and that
the misrepresentation can be @sed to Fairchild, AcBel’s reliance upon it was not reasonable

because AcBel had already received the PCN wdiated that there had been a design change to
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the Voltage Regulators. To esliah a claim for fraud, a plaintifhust show that its reliance upon

the alleged misstatement was ‘seaable under the circumstanceRddi v. S. New England Sch.

of Law, 532 F.3d 11, 15 (1st Cir. 2008) (awat omitted). “Although the reasonableness of a
party’s reliance is ordinarily a gs&on of fact for the jury iho reasonable jury could find the
party’s reliance reasonable a court may grant sumjudgment.” _Id. (citation omitted). Where
a plaintiff receives multiple statements or notisgarding a matter and trestatements conflict
with each other, reliance upon either statemeatiout further inquiry is, as a matter of law,

unreasonable. See Trifiro v. N.Y. Life Ins0.C845 F.2d 30, 33 (1st Cit988). “Confronted by

such conflict a reasonable person investigatesters further; he receives assurances or
clarification before relying.” d. Faced with conflicting statements, a “reasonable person does not
gamble.” Id. Instead, a reasonable person “sudgppidgment until further evidence is obtained.”
Id. at 33-34.

Because the PCN placed AcBel on notice thatVoltage Regulators were being altered
to shrink the die, AcBel’s reliance upon the hiacged part number was unreasonable as a matter
of law. To the extent th@cBel understood the unchanged part bemo constitute a statement
that the design of the Voltage Regulators had aehlaltered, that statement was in conflict with
the express information providedtie PCN. By definition, suchxplicitly conflicting statements
“engender[] doubt.”_Id. at 34. AcBel’s reliance upon “a statement theityeodevhich [AcBel]
should doubt is unreasable.” Id.

AcBel had sufficient knowledge to recognize thiahould not rely upon the part number

and at the very least had sufficient informatiortrigger a duty to inqué. See Mass. Laborers’

Health & Welfare Fund v. Pl Morris, Inc., 62 F. Supp. 286, 242—-43 (D. Mass. 1999) (stating

that “[ijt is settled law that a person who éenfronted with inconsient or contradictory
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representations may not reasoratdly on one side of the cantersy without attempting to
resolve the inconsistency or contradiction”).efdis no evidence in the record that AcBel sought
to clarify whether the information in the RCwas nullified by the allegedly unchanged part

number. Thus, AcBel’s reliance was unreasonaldee, e.q., Clinical Tech., Inc. v. Covidien

Sales, LLC, No. 14-cv-12169-PBS, 2016 WL 3360481, at *13 (D. Mass. June 16, 2016)

(explaining that the “obvious” conflict betweehe two statements the plaintiff had received
rendered plaintiff's reliance upon one of the staets unreasonable as a matter of law); Trifiro

v. New York Life Ins. Co., 845 F.2d 30, 33-34(Lir. 1988) (conclding that reliance upon a

statement was unreasonable as &anaf law where that statement was in direct conflict with

another statement the plaintréficeived); Massachuge Laborers’ Healtl& Welfare Fund, 62 F.

Supp. 2d at 243 (explaining that “[rleliance cannot be deemed reasonable . . . when minimal
investigation would have vealed the truth”).

Accordingly, even if it was, as AcBel contis, industry practice to change the part number
when there was a material change to the prodwsitjdend even if the faite to change the part
number can be ascribed to Fairchild, the allefigédre to change the part number does not give
rise to a fraud claim because AcBel's retianupon that statement was unreasonable. See

Massachusetts Laboretdealth & Welfare Fund62 F. Supp. 2d at 243xglaining that “[s]ince

the reasonableness of its reliance is part ofplaetiff's case, the deficiency is fatal to the
claims”); Nei v. Burley, 388 Mass. 307, 311 (1988)jecting fraud claim and explaining that
buyer who had been informed tife existence of excessive watmuld not have relied upon
statement to the contrary or sels alleged silence). For thigason, Fairchilds entitled to
summary judgment on this claim.

D. AcBel's Fraudulent Omission and Nef@igent Misrepresentation Claims
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Fairchild moves for summary judgment on A¢Bdraudulent omission (Count IV) and
negligent misrepresentation claif@ount V). D. 211. AcBel baséoth its fraudulent omission
and negligent misrepresentation claims upon F#édaf'shfailure to disclose that the Voltage
Regulator had been redesigned, that the redes\piéalje Regulators were defective and that the
Voltage Regulators were returnedhteir original design. D. 220 at 20.

1. Fairchild Is Entitled to Summary Judgment on AcBel's Fraudulent
Omission Claim

The standard required to demonstrate a claim of fraud by omission necessarily retains the

common-law elements of fraud. See JSB Indestrinc. v. Nexus Pagil Services, Inc., 463

F.Supp.2d 103, 107 (D. Mass. 2006). That is, AaBest demonstrate that Fairchild made “ a
false representation of material fact [her@n omission], with knowldge of its falsity, for
the purpose of inducing the pléiff ]toacton this repremntation, that the plaintiff|
] reasonably relied on the representation as true, and [it] actedtupgits] damage.” Cumis Ins.

Soc'y, Inc. v. BJ's Wholesale Club, Inc., 455381458, 471 (2009); see Hurley v. Federal Deposit

Ins. Corp., 719 F. Supp. 27, 33 (D. Mass. 1989) (noting that "[r]eliance on claimed
misrepresentations and omissions is, of couaseecessary element of . . . common law fraud
claims"). Additionally, to prevail on a claimrfdraud by omission, a plaintiff must establish (1)

concealment of material information; and (2)ty requiring disclosure. See JSB Indus., Inc.,

463 F. Supp. 2d at 107. Although AcBel devaefir amount of attention to arguing that
Fairchild had knew of the defectivnature of the redesigned Voltdgegulators and the return to
the original design and failed to disclose it, whitcirchild disputes, D.4% at 18, this fraud claim
fail for the same as the previous fraud claim, as even assuargngndo there remains any
material issue of fact e Fairchild’s knodedge or its duty to discloge AcBel, any reliance by

AcBel was not reasonable as discussed above and below.
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2. Fairchild Is Also Entitled to Summary Judgment on AcBel’'s Negligent
Misrepresentation Claim

To prevail on a claim for negligent misrepnetsion, a plaintiff must prove that (1) the
defendant provided false information in the cowfdais business; (2) traefendant did so without
exercising reasonable care; and (3) plaintiff'sifizle reliance upon the false statement resulted

in pecuniary loss._See Nota Const. CarpKeyes Assocs., Inc., 45 Mass. App. Ct. 15, 19-20

(1998) (citing_Fox v. F & J Gatizi Corp., 41 Mass. App. Ct. 581, 587 (1996)). “[N]egligent

misrepresentation ‘does not require a showing ttetdefendant even knew that the statements

made were false or that the dadant actually intended to deceive fhaintiff.” Amorim Holding

Financeria, S.G.P.S., S.A. v. C.P. Bake€C&. Ltd., 53 F. Supp. 3d 279, 300 (D. Mass. 2014).

“[Tlo survive summary judgmenbn its negligent misrepresentation claim, plaintiffs must
‘produce specific facts, in suitable evidentidoym, supporting each of the . . . elements of

negligent misrepresentation.” oRert E. Ricciardelli Carpet Ser Inc. v. Home Depot U.S.A.,

Inc., 679 F. Supp. 2d 192, 210 (D. Mass. 2010) @itam in original)(citation omitted).

Fairchild contends that AcBel's negligent misrepresentation claim fails because AcBel
“cannot establish the[] essential elements” of a negligent misemiion claim, specifically
AcBel cannot show that it reasonably relied upoy aleged misrepreseniat. D. 212 at 13; D.

244 at 17. The Court agrees: AcBel's claeckis an affirmative misrepresentation and any
reasonable reliance. The amended complaingedlehat AcBel's negligent misrepresentation
claim arises from Fairchild’s flare to change the part numbghen the Voltage Regulators were
redesigned, D. 7 1 125, Fairchildalure to change the part nuetbwhen the Voltage Regulators
were returned to their original design, id. 1 127, Baidchild’s failure to disclose the defect in the

redesigned Voltage Regulators, id. § 133. In iefing, AcBel reiterates that it “bases its omission
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and misrepresentation claims onrEhild’s failure to notify AcBé of the product defect or the
design change Fairchild made to ¥hatage Regulator.” D. 220 at 20.

To the extent that AcBel premises this elaipon Fairchild’s alleged failure to disclose
the defect, the claim fails because AcBel pointsaaffirmative statement or presentation of false
information regarding the functiolitg of the redesigned Voltageegulators in humid situations
— the specific defect allegedree D. 221 1 21. “[M]ere nondisdore generally vlinot support

any cause of action for misrepresentatibn’logan Equip. Corp. v. Simon Aerials, Inc., 736 F.

Supp. 1188, 1200 (D. Mass. 1990). In the absence affiamative statement, AcBel’'s claim for
negligent misrepresentati premised upon the alleged failure to disclose the defect in the Voltage

Regulators collapses into AcBel's fraudulent ssmn claim. _See Smith v. Zipcar, Inc., 125 F.

Supp. 3d 340, 344 (D. Mass. 2015) (stating tHg@nh the absence of an affirmative
misrepresentation, an action for fraud requitesthh concealment of matal information and a
duty requiring disclosure™).

To the extent AcBel contends that Fairchilf#iBure to change thpart number constituted
a negligent misrepresentation, ttiaim fails for the additionaleason that the PCN, D. 213-2 at
10, notified AcBel of the design change. As suie and as discussadbove, AcBel could not

have reasonably relied upon the unchanged mamber. _See Logan Equip. Corp. v. Simon

4 The exception to the bar ongligent misrepresentation claims based upon nondisclosure is that
“a party who discloses partialformation that may be misleadjrhas a duty to reveal all the
material facts he knows to avoid deceiving theeofparty.” Kiluk v. Sedct Portfolio Servicing,

Inc., No. 11-cv-10731-FDS, 2011 WL 8844639, at *4ass. Dec. 19, 201{internal quotation
marks omitted) (citing Augat, Inc. v. dier, No. 92-cv-12165-RCL, 1996 WL 110076, at *14 (D.
Mass. Feb. 8, 1996)). AcBel has neither invokesl éxception nor more generally pleaded that
AcBel relied upon a partial truthdahFairchild offered regardintpe defect. Thus, the exception

is inapplicable.
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Aerials, Inc., 736 F. Supp. at 1200, 1207. AcBel hiesddo raise a genuine issue of material fact
regarding whether the defendant negligently provided false information upon which the plaintiff
could reasonably rely. For these reasons, Fairchédtitled to summary judgment on this claim.

E. Fairchild Is Entitled to Summary Judgment on AcBel's Mass. Gen. L. c. 93A
Claim

Fairchild moves for summary judgment on AcBel's Mass. Gen. L. c. 93A claim (Counts X
and XVIII). D. 211. Fairchild contends that AdBeMass. Gen. L. c. 93A claim fails because (1)
the allegedly deceptive actions did not occurrffaiily and substantially within” Massachusetts;
and (2) there was no transactiorviceen Fairchild and either AcBet EMC. D. 212 at 19.

The parties agree that Mass. Gen. L. c. 93&ti8n 11 requires thatetallegedly deceptive
actions occurred primarily and stistially in Massachusetts. R12 at 19; D. 220 at 24. The
determination of whether the alleged miscondubtistantially occurred in Massachusetts “is not

a determination that can be reduced to any gpeetwormula.” _Pine Polly, Inc. v. Integrated

Packaging Films IPF, Inc., No. 13-cv-11302-8\2014 WL 1203106, at *7 (D. Mass. Mar. 19,

2014) (citing_Kuwaiti Danish Coputer Co. v. Digital Equip. Corp438 Mass. 459 (2003).

Instead, the “key question is whether the centeraifityr of the circumstances that give rise to the
claim is primarily and substantially within the Commonwealth.” Id. (citation and internal
guotation marks omitted).

Now based upon a fully developed record, tlesar that there is no evidence of any unfair
or deceptive conduct that occurred in Massadisis@ he core of AcBel's Mass. Gen. L. c. 93A
claim is that Fairchild allegedly concealed daded to disclose a known design defect in the
Voltage Regulators and breached the implied oressgwwarranties by selling the defective Voltage
Regulators. D. 7 1 249-55.idtundisputed, however, that Massachusetts-based employee of

any Fairchild entity had any substantive involesrwith the Voltage Rpulators. D. 213  33;
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D. 221 1 33. Moreover, Fairchitths asserted that the redesigowred in China and the testing
occurred in South Korea, D. 213 11 12, 17, and AbBslfailed to challenge those assertions with
any evidence. D. 221 1112, 17; D. 220 at 24-26.ckiddrhas also assertéuhat to the extent any
U.S. based Fairchild employees were involviidise employees lived and worked in Maine,
California, Florida and Texaf). 213 | 32, and AcBel has failed to challenge that assertion. D.
221 1 32; D. 220 at 24-26. In sum, AcBel does pmht to any evidencen the record that
demonstrates that the allegedly unfair and deégeptts occurred in Massachusetts. D. 220 at 24-
26.

AcBel still contends that theequirement that acts occur primarily and substantially in
Massachusetts is satisfied “because of the dafadgel] suffered within Massachusetts.” Id. at
24. It is well-established, howes; that the fact that the impoccurred in Massachusetts is,
without more, legally insufficiento support a claim foviolation of Mass.Gen. L. c. 93A.

“[W]hen ‘virtually all the conduct that can be sadm be unfair or deceptive’ occurs outside the

Commonwealth, there can be no Cles®3A liability.” Kenda Corp., Inc. v. Pot O’Gold Money

Leagues, Inc., 329 F.3d 216, 236 (1st Cir. 20@@8)oting Kuwaiti Danish Computer Co., 438

Mass. at 475). AcBel also pointo the affidavit of Tony Wan {Wan”), Chief Operating Officer

of AcBel. D. 224. Wan asserts that AcBeffested damages in Massachusetts, the defective
Voltage Regulators were sent by EMC to Maksaetts and Fairchild shipped the defective
Voltage Regulators to AcBel in Massachuséttstroubleshooting._1d. 1 15-16. Even if true,
none of these contentions are the deceptive afairwonduct that AcBel alleges as the basis of

this Mass. Gen. L. c. 93A claim. See AECQAMch. Servs. Inc. v. Mallinckrodt LLC, 117 F.

Supp. 3d 98, 106 (D. Mass. 2015) (notihgt a defendant’s contastéth Massachusetts that are
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neither unfair nor deceptive are not relevémtdetermining whether the deceptive conduct
substantially occurremth Massachusetts).

Despite the benefit of discovery, AcBel Haged to make any showing of deceptive and
unfair conduct that substantialbccurred in Massachusetts. Acdagly, Fairchild is entitled to

summary judgment on this clailSee e.g., Skyhook Wireless, IncGoogle Inc., 86 Mass. App.

Ct. 611, 623 (2014) (granting summary judgment on Mass. Gen. @3A claim even though
Massachusetts was the situs of revenuedesause there was no showing that any deceptive

conduct occurred in Massachusetts); PindyPmc., 2014 WL 1203106, at *8 (dismissing Mass.

Gen. L. c. 93A claim where “there [was] little indication that the unfair and deceptive practices
took place primarily in Massachusetts”). Haviegched this conclusion, the Court does not need
to address the question of whatlairchild engaged in a commaeaktransaction with AcBel or

EMC. See Skyhook Wireless, Inc., 86 Mass. App.at 623 (dismissing Mass. Gen. L. c. 93A

claim based upon failure to shaWwat deceptive acts substaiifisoccurred in Massachusetts
without analyzing other elements of the clainAccordingly, Fairchildis entitled to summary
judgment on AcBel's Mass. Gen. L. c. 93A cldim.
VI.  Conclusion

For the foregoing reasons, the Court DENIBSart and ALLOWS in part Fairchild’s
motion for summary judgment. D. 211. AccordingCounts I, I, Xl and XIII shall proceed, but

the other claims are dismissed. Because thet@aamot relied upon any references to settlement

> Moreover, to the extent that AcBel's Mass. Gen. L. c. 93A claim is a negligence claim, it is also
barred by the economic loss doctrine, as disclabeve._See Hooper v. Davis-Standard Corp.,
482 F. Supp. 2d 157, 159 (D. Mass. 2007).

® As a final note, any belated request for disry by AcBel fails as AcBel has not made a
sufficient showing for same under Fed. R. Civ. P. 56(d).
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agreements and negotiations in reaching its degistairchild’s motion tcstrike references to
settlement agreements and negotiation is DENdEnoot. D. 246. Similarly, because the Court
does not rely upon any legal conclusions offeby Jesse Conan in his declaration, D. 222,
Fairchild’s motion to strike thdeclaration is DENIED as modd,. 245, as is Fairchild’s motion
for leave to file a reply brief regarding this motion. D. 259.

SoOrdered.

&/ Denise J. Casper
Lhited States District Judge
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