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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-13078-RGS
MARC E. BROWN, SR.
V.
FORENSIC HEALTH SERVICES, INC., ET AL.,

MEMORANDUM AND ORDER
December 23, 2013

STEARNS, D.J.

BACKGROUND

On November 20, 2013, plaintiff MaE. Brown, Sr. (“Brown”)a prisoner in custody at the
Massachusetts Treatment Center (“MTC”) in Bridgewater, Massachusetts, filed this self-prepared
civil rights action pursuant to 42 U.S.C. § 1983 agba number of MTC defendants, including: (1)
Forensic Health Services, Inc. (“FHS”), a sulzsig of Mental Health Management Service; (2)
Kim Lyman, MS LMHC, Clinical Director; (3Jessica Williamson, MS Unit Director Coordinator;
(4) Kaitlyn Peretti, PSY.D., Supervision Psyabgikt; (5) Brooke Peltzman, PSY.D., Director of
Assessment and Treatment; (6) Malee Prete, LICB®4tment Review Panel; (7) Angela Orlandi,
MA, Treatment Review Panel; (8) Tiana BennBiputy Superintendent for Classification and
Treatment; (9) the MTC; and (10) the Massachusetts Department of Correction (“DOGE).
individual defendants are sued both in their official and their personal capacities.

Brown alleges that FHS has denied him asde work and vocational programs based upon

his race. As aresult, he has been deniedte-steated right to earn good time credit that could be

'Brown also asserts supplemental jurisdictionrdie state law claims. In the “Claims for
Relief” section of the complaint, Brown alleges the defendants also have violated 42 U.S.C.
§81981,1982, 1985 and 1986.
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used to reduce his incarcerative sentence. He claims that he is entitled to receive a maximum of 10
good time credits from his state sentence for eamtitirhe has participated in the Sexual Offender
Treatment Program (“SOTP”), but the defendaate denying him such credit as a result of
arbitrary, unjustified and punitive reasons to terminate him.
Additionally, Brownalleges that he has been retaliated against for filing grievances and
complaints against FHS and DOC staff, in viaatof his First Amendmenmights. Further, Brown
claims that on October 17, 2013, FHS, through its employees (defendants Jessica Williamson and
Kaitlyn Peretti§ terminated him from the SOTP for alleged negative behaviors and treatment refusal.
Brown claims this termination was without due procesBaus, he claims that FHS and DOC
administrators have denied him the right to kelitate himself and to participate in vocational
educational programs, in violation of his equal ectibn rights. Specificall he contends that the
DOC permits white and Hispanic industry workers (in the silk screen division) to forego full
participation in the SOTP, but there are no African Americans working at the MTC'’s industries.
Next, Brown claims that he was denied pession to change the date and time of his

Primary Group Treatment (“PGT”), which was necessagyoid conflicts with his computer class

“Much of the complaint focuses on the antagonistic relationship between Brown and Jessica
Williamson.

®He also claims defendant Jessica Williamisad him removed from the SOTP program on
October 18, 2013 and placed in a different hogisinit based on his non-compliance. Brown
alleges that she did not permit him to appealdezision to terminataim from the SOTP and
became hostile toward him. He further claims shitted relevant information about his treatment
in her Group Progress Notes and failed to consider cultural differences concerning the use of certain
phrases. Brown filed an institutional appeal altggiacial discrimination. He also filed a formal
written request for a Primary Group change to Defendant Williamson, with copies to defendants
Tiana Bennett, Kim Lyman, Kaitlyn Peretti (nee McDonald), as well as DOC Commissioner Luis
Spencer and MTC Superintendent Michael Corsini.
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and tutoring job; however, white inmates in th@ustries program were allowed to change groups
and avoid conflict with their paying jobs for the DOC.

With respect to defendant Tiana Bennett, Brown claims that she was well aware of the
problems he was having with group therapy totfig with his studies, because she was a
defendant in a class action in the Suffolk SigreCourt involving claims that DOC industry
workers were not attending the SOTP but vetitegetting full earned good time credit while other
inmates within the same SOTP were not. Br@entends that, with deliberate indifference, she
allowed FHS defendants to retaliate against hitebyinating him from the SOTP. Similarly, with
respect to defendant Kim Lyman, Brown alleges that she also was part of the class action as a
defendant and she was punishing him for filing grievances and a complaint against them on the
grounds that their actions favored whites over African Americans.

With respect to defendants Brooke Peltzman, Angela Orlandi and Malee Prete, Brown
alleges that he was interviewed by them ehesence of defendant Williamson. He claims they
all had the power to make both his requested change to the GP and his request to continue in the
SOTP in order to continue his educational programs and prepare for his upcoming’release.

Brown alleges that the actions of all of the defendants have caused him emotional stress
because he fears that, in retaliation, they will petition the Massachusetts courts for a civil

commitment hearing to determine Brown to b®exually Dangerous Person. Brown claims the

“Brown points to two similar situations inwihg white co-inmates, noting that they were
allowed to change their PGT schedule in order to become industries workers, while he was not.

*Brown claims that he was told that, per ardedefendant Tiana Bennett, he could not get
a unit job in any housing unit as long as he was nibigrfSOTP. In other wds, Brown lost his job
eligibility with the DOC outside of the treatment unit.
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defendants also want to make an example of him to other MTC inmates.
As relief, Brown seeks an injunction directing that: (1) he be reinstated to the SOTP at the
same stage he as was when he was terminateithg @efendant (unspecified) must change or place
him within a PGT to allow him tparticipate in education and treatment therapy; (3) he and other
inmates have an avenue to appeal SOTP terminations; and (4) defendants refrain from retaliating
against him. Further, Brown seeks declaratory relief and compensatory and punitive damages.
Along with the complaint, Brown filed a Matn to Appoint Counsel (Docket No. 2) and a
Motion for Leave to Procedad forma pauperigDocket No. 3).
DISCUSSION

l. Motion for Leave to Procedd Forma Pauperis

Upon review of Brown’s financial disclosures in im$orma pauperisnotion and his prison
account statement, this court will ALLOWs Motion for Leave to Proceéd forma pauperis
(Docket No. 3). Nevertheless, because Brovapsisoner as defindny 28 U.S.C. § 1915(h), he
is obligated to make payments toward the filing fee pursuant to 28 U.S.C. § 1915(b).

In light of this, it is hereby Ordered that:

A. Plaintiff is assessed amtial partial filing fee of $.52ursuant to 28 U.S.C.
§ 1915(b)(1)(BY, and

B. The remainder of the fee, $349.48 to be assessed and collected in
accordance with 28 U.S.C. § 1915(b)(2).

*This assessment was based on a manual cateutHt?0% of the average daily balance for
the six-month period reflected in Brown’s Inmatansaction Report and is made without prejudice
to seeking reconsideration provided Brown submits an alternative calculation based on credible
evidence in accordance with 28 U.S.C. § 1915(b). This assessment also is made notwithstanding
that Brown presently may not have sufficientds to pay the initial partial assessmentjtiferma
pauperisstatute provides for assessment at the tinfirgg of the action, but collection only “when
funds exist.” 28 U.S.C. § 1915(b)(1).



This assessment is made apart from any @tbsEssments made in other civil actions filed
by Brown. For purposes of clarification for citaty any funds receivednd to facilitate proper
record-keeping by the Treasurer’s Office a& MiTC and by the District Court Clerk’s Office
Accounting Department, this court intends thatfunds received from Brown’s prison account first
be applied to any prior Order of a court assessing a filing fee pursuant to 28 U.S.C/§ 1915.

Il. The Complaint is Subject to Screening

Brown’s complaint is subject to the prowss of the Prison Litigation Reform Act 1995
(“PLRA"), Title VIII of Pub. L. 104-134, 110 Stat. 1321-1375 (1996). The PLRA contains
provisions which grant courts the authority to screen and dismiss prisoner comfieég8&U.S.C.

§ 1915 (proceedingin forma pauperis® 28 U.S.C. § 1915A (screening of suits against

governmental officers and entiti€’s). In conducting a preliminary review, the court liberally

“In other words, Brown'’s filindee obligation in this action shall be collected consecutively
and not simultaneously with any prior filing fee obligation imposed by any c&a#. Ruston v.
NBC TelevisionUSCA No. 06-4672-cv (2d Cir. 2008ixing Whitfield v. Scully241 F.3d 264, 277
(2d Cir. 2001). See also Lafauci v. CunninghaB9 F. Supp. 2d 144, 147 (D. Mass. 2001)
(reviewing decisions of the courts of appdalsthe Second, Seventh, and District of Columbia
circuits, and indicating that “the simultaneous ediion of filing fees fromndigent prisoners may
raise serious constitutional concerns”).

8Section 1915 authorizes federal courts teniss actions in which a plaintiff seeks to
proceed without prepayment of fees if the action lacks an arguable basis either in law or in fact,
Neitzke v. Williams490 U.S. 319, 325 (1989), or if the actfaiis to state a claim on which relief
may be granted or seeks monetary relief againigfendant who is immune from such religée
28 U.S.C. 81915(e)(2)In forma paupericomplaints may be dismisseda sponteand without
notice under § 1915 if the claim is based on ratisputably meritless legal theory or factual
allegations that are clearly baseless.; Denton v. Hernandes04 U.S. 25, 32-33 (1992).

°Section 1915A of Title 28 authorizes courtsggiew prisoner complaints in civil actions
that seek redress from a governmental entitffizers or employees of a governmental entity and
to dismiss the action regardless of whether or reptaintiff has paid the filing fee, if it lacks an
arguable basis in law or fact, fails to stateaans| or seeks relief from a defendant immune from
such relief. 28 U.S.C. § 1915A.



construes the complaint because Brown is proceguimge. See Hughes v. Row&}9 U.S. 5, 9
(1980);Haines v. Kerner404 U.S. 519, 520 (1972Instituto de Educacion Universal Corp. v. U.S.
Dept. of Education209 F.3d 18, 23 (1st Cir. 2000). Even under a broad reading, however, this
action is subject to dismissal for the reasons set forth below.

[l. Failure to Comply With Fed. R. Civ. P. 8 to State Plausible Claims

Rule 8 of the Federal Rules of Civil Procedprevides, in relevant part, that “[a] pleading
that states a claim for relief mugintain ... a short and plain statement of the claim showing that the
pleader is entitled to relief ....” BeR. Civ. P. 8(a)(2). The statement must “give the defendant fair
notice of what the plaintiff's claim is and the grounds upon which it re®tsélps v. Local 0222
No.09-11218, 2010 WL 3342031, at(®. Mass. 2010) (quotinwierkiewicz v. Sorema N,A34
U.S. 506, 512 (quotations and citations omitted)). In addition, the pleading “must afford the
defendants a meaningful opportunity to mount a defen&ehyamin v. Commonwealth Med.
UMass Med. Ctr., In¢.2011 WL 2681195, at *2, (D. Mass. 2011) (quotidgz-Rivera v.
Rivera-Rodriguez377 F.3d 119, 123 (1st C#004) (internal punctuation and additional citations
omitted)). Ata minimum, “the complaint shouldesst set forth minimal facts as to who did what
to whom, when, where, and whyid. (quotation omitted). While the “First Circuit holds a pro se
litigant to a standard of pleading less stringent thanfor lawyers,” “this cannot be taken to mean
that pro se complaints arelti¢o no standard at all.Green v. Massachusett08 F.R.D. 217, 218
(D. Mass. 1985). Thus, “the requirements of Ra{kg(2) are minimal — but minimal requirements
are not tantamount to nonexistent requirement&ducadores Puertorriquenos en Accion V.
Hernandez367 F.3d 61, 68 (1st Cir. 2004) (internal quotation omitted).

Further, under Rule 8, a plaintiff must plead more than a mere allegation that the



defendant(s) has harmed him [or heXEhcroft v. Igbal556 U.S. 662, 677 (2009) (detailed factual
allegations are not required under Rule 8, but a complaint “demands more than an unadorned, the
defendant-unlawfully-harmed-me accusation” (quotiadl Atlantic Corp. v. TwombJy650 U.S.

544, 555 (2007))See Chiang v. Skeirig82 F.3d 238, 244 (1st Cir. 2009) (“Threadbare recitals of

the elements of a cause of action, supportednbye conclusory statements, do not suffice.”)
(internal citation and quotation marks omitted).

Here, Brown’s complaint is unorganized, repeéitand replete with legal conclusions. He
asserts his claims against the defendants jointly and fails to set forth his claims against each
defendant separately so that it is virtually iregible to discern which éendant is liable for what
alleged wrongdoing and what legal cause ofoacis being asserted against each. Brown'’s
complaint simply sets forth a chronology @fents and alleges wrongdoings by some of the
defendants; however, he does not specify underlying facts of wrongdoing by defendants such as
Angela Orlandi, MA, FHS and the DOC nor doesskeforth with any clarity the legal basis for
relief against them. Further, as noted above, in his “Claims for Relief” section at the end of the
complaint, Brown alleges the defendansodlave violated 42 U.S.C. §81981,1982, 1985 and 1986,
as well as state law claims. He merely referetioese statutes withoseétting forth the “who, what,
where, when and why” information as to each of these causes of action.

In short, by pleading in the manner he has -- collectively asserting his claims against the
defendants -- Brown has failed to m#et Rule 8 pleading requiremeng&ee Bagheri v. Galligan
160 Fed. Appx. 4,5, 2005 WL 3536555, *1 (1st Cir. 2q0&published decision, finding complaint
deficient becaus@éter alia, it failed to state clearly which defendant or defendants committed each

of the alleged wrongful acts; “[the district cogrtequirement of an amended complaint] to remedy



this deficiency did not demand more than the minimum necessary to satisfy notice pleading
standards.”).See also Atuahene v. City of Hartfpld Fed. Appx. 33, *34, 2001 WL 604902, *1
(2d Cir. 2001) (unpublished decisiatating “[b]y lumping all the defendants together in each claim
and providing no factual basis to distinguish tlweinduct, [plaintiff's] complaint failed to satisfy
this minimum standard....”) .

Moreover, “[d]istrict courts are not required to conjure up questions never squarely presented
to them or to construct full blonslaims from sentence fragment3.grrance v. Cuyahoga County
2005 WL 2491531 at *1 (N.D. Ohio 200&j)ing Beaudett v. City of Hamptpn75 F.2d 1274, 1278
(4th Cir. 1985).See McDonald v. Hal610 F.2d 16 (1st Cir. 1979) (cois not required to “conjure
up unpled allegations,” notwithstandi duty to be less stringent wipho secomplaints). Such an
exercise by this court would “require ... [the cijwo explore exhaustively all potential claims of
a pro se plaintiff, ... [and] would ... transform thstdct court from its legitimate advisory role to
the improper role of an advocate seeking ousttangest arguments and most successful strategies
for a party.” Terrance 2005 WL 2491531, at *Xquoting Beaudett775 F.2d at 1278See also
Wells v. Brown 891 F.2d 591, 594 (6th Cir. 1989) (“It is certainly reasonable to ask that all
plaintiffs, even pro se plaintiffs,.... alert partyf@ledants that they may be individually responsible
in damages. The trial and appellate courts should not have to guess at the nature of the claim
asserted.”). “[T]he failure taentify a particular legal theory ... places an unfair burden on the
defendant to speculate on the potential claimgllaattiff may be raising against it and the defenses
it might assert in response to eackhafse possible causes of actiohérrance 2005 WL 2491531,
at *1.

It would be unfair to the defendants to have to peruse the complaint and attempt to cull out



each legal claim in order to file a responseclSmonumental efforts are not contemplated by the
Federal Rules of Civil Procedure; rather, notwithstanding Brownoise the onus is on him to
submit a complaint that sets forth, in an organized fashion, the causes of action he seeks to assert
against each defendant.

Accordingly, the complaint is subject to dissal pursuantto 28 U.S.C. 8 1915(e)(2)(B)(ii).
Concomitant with the Rule 8 pleading deficias;iother legal impediments are presented by the
complaint.

V. Lack of Respondeat Superitiability

As noted above, the basis for liability of FH&lahe DOC is unclear. To the extent that
Brown asserts liability under 42 U.S.C. 8§ 1983 agahese defendants based on their supervisory
authority and/or the fact that they employtad defendants, Brown'’s claims are not cognizable
becauseespondeat superias not a viable theory of liability under § 1983. “It is well-established
that ‘only those individuals who participated i ttonduct that deprived the plaintiff of his rights
can be held liable™ under 8 198¥elez-Rivera v. Agosto-Alice437 F.3d 145, 156 (1st Cir. 2006)
(quoting Cepero-Rivera v. Fagungddl14 F.3d 124, 129 (1st Cir. 2005)). In civil rights actions,
“supervisors are not automatically liable for the misconduct of those under their command. A
plaintiff must show an affirmative link betwedime subordinate [employee] and the supervisor,
whether through direct participation or aligh conduct that amounts to condonation or tacit
authorization.” Id. at 156 (quotingcarmona v. Toleda215 F.3d 124, 132 (1st Cir. 20008ee
Pinto v. Nettleship737 F.2d 130, 132 (1st Cir. 1984) (liabiltgn only be imposed upon officials

who were involved personally in the deprivation of constitutional rights).



V. Sovereign Immunity of the DOC

To the extent that Brown seeks monetamndges against the DOC (or other state agency),
his claims are barred by sovereign immunity. héTEleventh Amendment bars actions in federal
courts claiming damages against a state and éiscigs unless the state has consented to be sued
in federal court.” Boulais v. Commonwealth of Mas2002 WL 225936 at *1 (D. Mass. 2002)
(citations omitted).See Seminole Tribe of Florida v. Floridzl7 U.S. 44, 54 (1996Kentucky v.
Graham 473 U.S. 159, 167 n.14 (1985) (unless aeSkats “waived its Eleventh Amendment
immunity or Congress has overridden it,... a State cdestied directly in its own name regardless
of the relief sought.”)Alabama v. Pugh438 U.S. 781 (1978)pér curian) (11th Amendment
generally is recognized as a bar to suits againstta, 3 departments, and agencies unless the State
has consented to suitf. Will v. Michigan Dep't of State Policé91 U.S. 58, 71 (1989) (neither
state nor its officials are “persons” for purposes of § 1998grn v. Jordan440 U.S. 332, 344
(1979) (Congress did not override state’s Elgia Amendment immunity in enacting 819&)pwn
v. Newberger291 F.3d 89, 92 (1st Cir. 2002) (“[T]heresHaeen no unequivocal abrogation of the
Commonwealth’s 11th Amendment immunity").

Notwithstanding Brown’s use of words such as “accommodation” or “discrimination,”
nothing in his allegations reasonably could be construed as presenting claims as to which the
Commonwealth of Massachusetts has waived its sovereign immunity to suit in federal court.

VI. Failure to State Plausible Failure to Intervene Claims

Brown appears to allege that some of the defendants are liable for failing to correct the harm
done to him by his SOTP termination and the refusal to change his schedule. He does not, however,

set forth sufficient underlying factual informationdtate failure to intervene claims ( a cause of
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action based on direct liability).

Section 1983 claims based on the failure tavreee turn on whether the defendants’ actions
were reckless or callously indiffereto plaintiff's civil rights. The United States Court of Appeals
for the First Circuit has stated that “... a sup@wcannot be held liable for merely negligent acts.
Rather, a supervisor’s acts or omissions must amount to a reckless or callous indifference to the
constitutional rights of others.Febus-Rodriguez v. Betancourt-Lebydd F.3d 87, 92 (1st Cir.
1994) (citingGutierrez-Rodriguez v. Cartager382 F.2d 553, 562 (1st Cir. 1989) édakdanaro
v. McLeod 871 F.2d 1151, 1163 (1st Cir. 198&yt. deniedt93 U.S. 820 (1989)).

The test for determining what constitutes resgler callous indifference is whether it would
be apparent to a reasonable supervisor thatdmduct was “very likely to violate an individual’s
constitutional rights.”"Reid v. Brodeyr2001 WL 274843 at *4 (D.N.H. 200guoting Germany v.
Vance 868 F.2d 9, 18 (1st Cir 1989). “In addition, there must be an ‘affirmative link’ between a
subordinate’s misconduct and the supemyj®fficial’'s action or inaction.’Reid 2001 WL 274843
at *4 citing Febus-RodrigueA4 F.3d at 92. “Other factors tlesist in determining liability are:
(1) whether the supervisor had knowledge of tlegad violations; and (2) whether the supervisor’s
actions or inactions could be viewed as ‘supervisory encouragement, condonation, or
acquiescence.’Reid 2001 WL 274843 at *quoting Lipsett v. Blanc&64 F.2d 881, 902 (1st Cir.
1988).

Although Brown makes bald allegations ttfs defendants Lyman, Bennett, and Lyman
wrongfully supported the decision of defendaritidmson regarding his SOTP termination and that
they were aware of Brown’s disputes over thiere is insufficient factual development in the

complaint for a reasonable inference that these defendants’ inactions constituted encouragement,
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condonation, or acquiescence in a constitutional violation.

VIl.  Order to File an Amended Complaint

In light of the above, this action be dismissetthim forty-two (42) days from the date of this
Memorandum and Order unless Brown files an “amended complaint” that comports with the
pleading requirements of Rule 8 of the FederaéRaf Civil Procedure. Any amended complaint
must set forth a brief statement oé thnderlying facts to support each claira.(the “who, what,
when, where, and why information”). Failure comply with these directives may result in a
dismissal of this action.

In order to facilitate Brown’s compliance, this court suggests, but does not Order, that he

submit a chart setting forth his claims, using the following template:

NAME OF LEGAL THEORY | DATE OF THE PLACE OF BRIEF
DEFENDANT OF LIABILITY ALLEGED ALLEGED DESCRIPTION
ACTION ACTION OF

(specify if sued in | (e.g.8 1983, UNDERLYING

individual and/or § 1985) FACTSIN

official capacity) SUPPORT
(one or two
sentences if
possible)

VIIl. The Motion for Appointment of AppoinPro BonoCounsel

Under 28 U.S.C. § 1915, a “court may requesitiorney to represent any person unable to
afford counsel.” 28 U.S.C. 8 1915(e)(1). The WhiEates Court of Appeals for the First Circuit
provides the following set of factors to considdren determining whether to appoint counsel to
an indigent under 8§ 1915: “[1] the indigent’slay to conduct whatever factual investigation is
necessary to support his or her claim; [2] the corigylef the factual and gal issues involved; and
[3] the capability of the indigetitigant to present the caseCookish v. Cunninghani87 F.2d 1,

3 (1st Cir. 1986)(er curian). Ultimately, to be eligible for this assistance under 28 U.S.C. § 1915,
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Brown “must demonstrate that [he is] indigemd ahat exceptional circumstances [are] present such
that a denial of counsel [is] likely to resultfumdamental unfairness pimging on his due process
rights.” DesRosiers v. Morar949 F.2d 15, 23 (1st Cir. 1991). This court considers the total
situation, including the merits of the case, the demity of the legal issues, and the litigant’s ability
to represent himselfld. In view of the legal impedimenset forth above, this court cannot find
that exceptional circumstances exist that warrant the expenditure of poaicenoresources.
Accordingly, Brown’s Motion to Appoin€ounsel (Docket No. 2) will be DENIED

CONCLUSION

Based on the foregoing, it is hereby Ordered that:

1. Plaintiff's Motion for Leave to Proce@udforma pauperigDocket No. 3) is ALLOWEDand
the filing fee is assessed pursuant to 28 U.S.C. § 1915(b);

2. Plaintiff's Motion for Appointment o€Counsel (Docket No. 2) is DENIERnd

3. Within 42 days of the date of this Memorandand Order, plaintiff shall file an amended

complaint against the defendants pursuant to &afe¢he Federal Rules of Civil Procedure.

SO ORDERED.

/s/ Richard G. Stearns
RICHARD G. STEARNS
UNITED STATES DISTRICT JUDGE
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