Richards v. Merriam Webster, Inc. Doc. 50

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JAMEST. RICHARDS, *
*
Plaintiff, *
*
V. * Civil Action No. 13ev-130924T
*
MERRIAM WEBSTER, INC, *
*
Defendant. *

MEMORANDUM & ORDER

September 26, 2014

TALWANI, D.J.
l. Introduction

JamesT. Richards(“Richards”) filed suit against Merriam-Webster, In¢:Merriam-
Webster”) seeking a declaratory judgment thatmay copy and use a substantial portion of the

Merriam-Webster’s Collegiate Dictionary, Eleventh Editigithe “Dictionary”) without violating

Merriam-Webster’s copyright. Because the court finds that all matefedts in this case are
undisputed and concludes that Richami®posed use of the materialquestion would violate

Merriam-Webster’s copyright, MerriamWebster’s Motion for Summary Judgmen#33] is

ALLOWED.

1. Background
In 2012, Richards undertod& develop &‘textbook dictionary,” aimedat improving the

reading comprehension @t users. First Am. Compl. § 23 [#17-1] [hereinafter Am. Compl.].
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Richards begahy converting an electronic copygf the Dictionanyinto a set of Microsoft Word
files. 1d. 11 25-26. He then modified the dictionary entrid® increasing the font size,
underlinng words for emphasis, increasing spacing between entries, redacting some
etymological history, and inserting examples of how words might be inssgehtences.ld. 11
28-29; see alscCompl. Ex. C [#1-l Richards did not, however, make modificatioias
Merriam-Webster’s definitions for each word. Compl. Exs. C-D (showing a sid®rside
comparison of Richardgextbook and the Dictionary)ln total, Richards copied approximately
70% (109,725) of th®ictionary’s entries. Am. Compl. § 28P1.’s Statement Disputed Material
Facts Mot. SummJ, 2 [#46] [hereinafterPl.’s Statement Disputed Facts]The 30% of entries
that Richards deleted were words that he beli¢udzk rare or anachronistic and therefore less
helpful to a textbook user. Am. Compl. Y 28.

In June 2013, Richards contacted Merriam-Webster requesting permissiose
“virtually all the materidlin its Dictionary for his planned textbook. If1.30. Merriam-Webster
responded via email, denyimjchards’ request.Id. { 32. On February 4, 2013, pursuatatthe
Declaratory Judgment Act, 28 U.S.C. § 2201, Richards filed his amended complaint before this
court, seeking a declaration that publicatioh his textbook would not violate Merriam-
Webster’s copyright. Richards claims that (1t least some portion of the Dictionarg
comprised of definitions copied from earlier dictionary versions that have now entered the public

domain, and (2) his proposed use of the Dictiomapermissible under the fair-use doctrine.

!Richards used Merriaiebster’s Collegiate Dictionary, Eleventh Edition, version 3.1QD-
ROM. Pl.s’ Statement Disputed Material Facts Mot. Surdnd [#46].

2 Merriam-Webster initially charged Richards with using approximately 30% dbithnary’s
entries. Richards disputed this claim, explaining that hermtett used nearly 70%. The
parties now agree on this estimate.




[1I. Discussion
Summary judgmenits appropriate wheré&[tlhe movant shows that thers no genuine
disputeasto any material fact and the movastentitledto judgmentasa matter of laww Fed.

R. Civ. P.56(a);_Genereux v. Raytheon C854 F.3d 51, 54 (1st Cir. 2014).

A Merriam¥ebster’s Copyright

In support of its Motion for Summary Judgment, Merriam-Webster submitted a
certificate of copyright for the Dictionary, dated July 9, 20@eeAff. Supp. Mot. SummJ,,
Ex. B [#34-3. This copyright certificate servess prima facie evidence that Merriam-Webster

holds a valid copyright over the DictionarfseeCMM Cable Rep, Inc. v. Ocean Coast Props.,

Inc., 97 F.3d 1504, 1513 (1st Cir. 1996) (citibg U.S.C. 8§ 410(c)).Therefore, Richards bears

the burden of establishing a maatdisputeasto thecopyright’s validity. Sedd.

Richards does not directly dispute the validifyMerriam-Webster’s copyright. Rather,
he asserts that some portion of ddetionary’s definitions may have originated an earlier
dictionary version that has now entered the public domdihls Mem. Supp.Opp’n Mot.
Summ.J, 3 [#46] [hereinafterPl.’s Opp. Summ. J.].Evenif Richard$ claim is aceptedas
true, however, the fact that some dictionary entries have entered the public domain would not
allow the courto grantRichards’ requested remedS.

To issue a declaratory judgmaentthis case, the court would hakeefind that Merriam-

Webster has no claim of copyright infringement over goytion of the material Richards

® Richards asserts that Merriam-Web’s answersto his interrogatories regarding which
definitions are still under copyright wetenclear.” Pl.’s Statement Disputed Faasl. Evenif
Richards or Merriam-Webster had identified which words are mowhe public domain,
however, the resulin this case would be no different, given that Richaiseeking a
declaratory judgmerasto the use of the worisa whole.



proposesto use. Richards does not make such a claim, nor does he allege that Merriam-
Webster’s copyright certificates invalid. Accordingly, his claim that some entriesayrhave
entered the public domairs an insufficient ground for a declaratory judgment of non-
infringement of the worlasa whole?

B. Fair Use

The fair-use doctrine allows for the use of copyrighted material without permission of the
copyright holderin limited circumstances.Seel7 U.S.C. 8§ 107.Four factors are relevain
determining whether a reproduction constitutes fair use:

(1) the purpose and character of the,uscluding whether such use of a

commercial nature as for nonprofit educatioa purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantialdi/the portion usedh relationto the copyrighted

work asa whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted

work.

Id. Because fair uses an affirmative defense, the burden of prasfborneby the putative

infringer — in this case, RichardsSeeSoc’y of the Holy Transfiguration Monastery, Inc. v.

Gregory 689 F.3d 29, 59 (1st Cir. 2012) (citing Campbell v. Acuff-Rose Music, Hi€ U.S.

569, 590 (199))
Three of the four fair-use factors strongly disfavor finding Riahards’ proposed use of
the Dictionaryis permissible. Accordingly, the court first discusses these factors and then turns

to anevaluation of the purpose and charaofdRichards’ proposed use.

* Because this ruling limited to the relief sought, theourt’s opinion does not expressly rule on
the potential for Richard® utilize an older version of the dictionary, now within the public
domain,to achieve his intended goal.



1. Nature of the work
The fair-use doctrine consider$i) whether the [work is] factual or creative, and (2)
whether the [work has] previously begublished.” Gregory 689 F.3dat61 (citing_ Harper &

Row Publishers v. Nation Enterd.71 U.S. 539, 563 (1985); Néfiv. Caribbearnt’l News

Corp, 235 F.3d 18, 24 (1st Cir. 2000)).

In assessing where a work falls on the spectrum from fatctgadative, a dictionary may
reasonablybe understoodas having a stronger informational or factual focus than a nowel
poem. Cf. Nufiez, 235 F.3dat 23 (explaining that even artistic endeavors like the taking of
photographs may be considettarhely non-creativéf intended not for purposes of art, but for a

commercial enterprise sucs a modeling portfolio);_Fitzgerald v. CBS Broad., Ind91 F.

Supp. 2d 177, 188 (D. Mas2007) (holding that photographs taken for a news story were
factual). Nonetheless, Merriam-Webster assersnd Richards does not contestthat its
dictionary definitions represent MerrialWebster’s “unique perspective[] and opinionfs to
what wordsmean.” Def.’s Mem. Supp. Mot. Summl,, 15 [#35]. The definitions choseby
Merriam-Webster are the result of a creative process that reflects the choices and opthiens of
Dictionary’s developers.Given the creativity inheremt developing and editing these dictionary
entries, this factor disfavors a finding of fair dse.
2. Extent of material used
Richards admitso copying, largely verbatim, approximately 70% of the dictionare

breadthof Richard$ copying, amountingo more than 1000 dictionary entries and the majority

> This is true even though the Dictionary has previously been publistgtior publication]
does not mean that this inquiry weighgavor of fair use, only that [the works] do not fall into
the categoryof private worksto which the doctrine of fair usés especially unsuited.”
Fitzgerald 491F. Supp. 2dat 187; see als&regory 689 F.3cht 62.




of the copyrighted work, strongly disfavors a finding of fair ugtarper & Row 471 U.S.at

564-66 (finding that verbatim copying of 300 words was not fair use where those words were the
“heart” of the work);_Sony Corp.464 U.S.at 450 (noting thain an ordinary case copying a
substantial portion of a worknilitat[es] against a finding of fair usg

3. Market effect

An allegedly infringing work’s effect on the originalwork’s marketis the “most
important” of the four fair-use factorsdarper & Row 471 U.Sat566. The inquiry into market
effect takes into consideratidfboth (1) the degree of market harm caudmdthe alleged
infringer's actions, and (2Wwhether unrestricted and widespread conduct of the sort engaged
by the defendant . . . would resuit a substantially adverse impact on the potential market for
the original’” Gregory 689 F.3cat 64 (quoting Campbelb10 U.Sat590).

Merriam-Webster asserts thiatderives income from advertising on the webpagésof
online dictionary, and that the rate of such advertisemessed on the number of visitsthe
page._Se®ecf.’s Stmt. Undisputed Material Facf§ 4, 9-11 [#36]. Merriam-Webster avers that,
by providing acces® nearly the entiretgf its copyrighted work omn alternative site, Richards
would clearly impede the market share and profitabilit¢obnline dictionary. Id. 111-12.
Richards does not dispute MerridWebster’s claim that the marketability oits dictionary
would be greatly reduceati a free textbook version was available onlineargues only that this
interestis outweighedby the benefits of increased reading comprehension among the American
public.

In the absence of a dispusto the textbook’s effect on theDictionary’s marketability,

this factor weighs strongly against fair usghis is particularlyso because any negative market



effect would be further exacerbated copying and distributing the Dictionary becarar
“unrestricted andwidespread” practice._Campbelb10 U.Sat590.
4. Purpose and Character of Use
In considering the purpose and character eépaoduction’s use, the fair-use doctrine
pays particular attentioto whether the works “transformative” and whetheits intended usés

for profit. Campbel] 510 U.Sat578-79;_Sony Corp. of Am. v. Universal City Studios, ,|464

U.S. 417, 448-49 (1984) (finding that, although transformagomot a perse requirement for
fair use, the more transformative a work is, the more likely the fair-use excegtoaapply).

Richards does not contest that his textbook includes a significant portion of the
Dictionary, copied verbatimSeeAm. Compl.|1 28-29; Compl. Ex. C-D [#1-1].He alleges,
however, that the textboois transformative insofaas changesin font size, formatting, the
insertion of examples of words used context, and the deletion of unnecessary words has
changed-a reference book[] into &xtbook.” PIL’s Opp’n Summ.J.at 7. The sum result of
these changes, Richards asserts, makes his textbook significantlyi@asierand converts the
Dictionary fromits original form into a reading comprehension tool. ald7-8.

If Richards’ explanation of the proposeektbook’s intended usés fully credited, some
level of transformation may perhaps have occurfethards haslso disavowed any attempd
garrer profits or reputational gain from thextbook’s publication. He claims that the textbook
will be distributed for free onlin@s a public service.Id. at 9. Nonetheless, the final three
factors of the fair-use test strongly disfawichard’s claim. Therefore, evernf the textbook
could be considered transformative and Richarddact would derive no profit fromts
distribution, this factor alone does not mdkiehards’ proposed use permissible under the fair-

use doctrine.



IV.  Conclusion

Richards has failetb establish the existence of a disputed materialdsict the validity
of Merriam-Webster’s copyright. MoreoverRichards’ actionin copying approximately 70% of
theDictionary’s definitionsis beyond the scope of the fair-use doctrine. Accordingly, Merriam-

Webster’s Motion for Summary Judgment [#3{3]ALLOWED.

IT ISSOORDERED.

Date: September 26, 2014 /sl Indira Talwani
United States District Judge




