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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-13123RGS
MANSON BROWN
V.
JOSEPH PEPE and CURTIS CINELLI

MEMORANDUM AND ORDERON DEFENDANT CINELLI'S
MOTION FOR JUDGMENT ON THE PLEADINGS

SeptembeB, 2014
STEARNS, D.J.

In this civil rights lawsuit, inmate Manson Brown alleges that
defendantDepartment of Correction (DOC) Lieutenant Joseppdand
Massachusetts State Police Trooper Curtis Cirdetlied himto submit to
an unconstitutional perpvalk! while being extradited tdMassachusetts
from Georgiaafter being arrested as an escapee. Brown claiolstsnsof
his Fourth, Eighth, and Fourteenth Amendment rightBhis action is
brought pursuant to 42 U.S.C. 88 1983 and 198%rooper Cinelli now

moves for judgment on the pleadings.

1 The “perp walk” is a “police practice . . . in wihidche suspected
perpetrator of a crime, after being arrested, slked’ in front of the press
so that he can be photographed or filmeddauro v. Charles219 F.3d 202,
203 (2d Cir. 2000).
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BACKGROUND?

Brown, a convicted felon, escaped from DOC custody in
Massachusetts on November 27, 2000He was recaptured in Decatur,
Georgig on January 5, 20100n January 122010, Lt. Pepe andlrooper
Cinelli arrived at the Dekalb County Jail take custody oBrown to return
him to Massachusetts.Before leaving thgail, Pepeand Cinelli placed
Brown in hand and legestraints They therbrought himto an area of the
jail where severasheriff's deputies werenilling about While there Cinelli
used thecameraof his cell phoneto take a “selfie’with Brown, “like
[Brown] was a‘prize catch” Am. Compl. T 11.

Pepeand Cinellithenescorted Browrthroughthe doors of themain
lobby of the jail rather thanthrougha secludedside sally portto an area

where a gaggle oiewsmedia had assembledSeeng the newscameras

2 For purposes ofevaluating themotion for judgment on the
pleadings,the court accepts as true the factual allegatiohBrown’s
Amended Complaint (Dkt. # 10)SeeZipperer v. Raytheon Co., Inc493
F.3d 50, 53 (1st Cir. 2007y [T]he facts contained in the pleadings [are
viewed] in the light most favorable to the nonmovaand [the court]
draw[s] all reasonable inferences in his favpr.”

3 When he escapedrown wasserving a 10year sentence for home
invasion. SeeBrown v.Pete[sic], 2013 WL 141671at *1 n.2(D. Mass. Jan.
8, 2013) Additionalindictments for home invasion and rapesnepending
against Brown.ld. Following hisescape, DOC placed Brown as “M ost
Wanted” list. Id.



Brown attempted to cover his head with the hood of hisawhirt Cinelli
pulled the hoodbackto exposeBrown’s face. VWhen Brown then tried to
duck to shield himself from viewCinelli and Pepgulled himbackup to
face the camema Brown growled to the officers, [Y]Jou aint gonna get
your shine off me.1d. | 12.

Brown alleges that he suffered “extreme humiliation, mte
discomfort and emotional distress” frobeing publicly displayed in this
fashion4 Pl.'s Op'n at 2 (Dkt. # 38. Hefirst brought suit againsPepe,
Cinelli, and Sherriff Thomas Brown @fekalbCounty, Georgia, in this court
on September 10, 2012SeeBrown v. PepeNo. 12cv-11687 O. Mass.
2012) (Brown 1). Because Sheriff Brown was not a resident of
Massachusetts and the incident which formed thasbafsthe Complaint

occurred in Georgiapursuant to28 U.S.C. § 1391(B) the court Gorokin,

4 In opposing Cinelli'sstatute of limitations argumensgenote 16,
infra, Brown contends that he did nfutlly appreciate the fact that he had
been injureduntil June of 2012.

5 Under 28U.S.C. § 1391(b), aivil action may be brought in

(1) a judicial district in which anydefendant resides, if all
defendants are residents of the State in which disérict is
located;

(2) a judicial district in which a substantial parttbe events or

omissions giving rise to the claim occurred, oudstantial part
of property that isthe subject of the action is situated; or
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M.J.) determined thathe Northern District of Georgiavas the proper
venuefor the lawsuit. SeeBrown v. Pepe2013 WL 3246127at *3 (D.

Mass. June 25, 2013) Brown | consequentlywas dismissed witbut

prejudice pursuant to28 U.S.C. § 140@&).6 Id., at *3-4, Report and

Recommendatioradopted 2013 WL 3786464at *1 (D. Mass. July 17,
2013)(Tauro, J.)

On November 12, 2013, Brown filed a second complamtthe
Northern District of Georgiathis time omitting Sheriff Brown as a
defendant. See Brown v. PepdéNo. 13cv-03751 (.D. Ga. 2013) Brown
[1). On Brown’s motion,the Georgiacourt transferredBrown Il to this
districtin December of 2013pursuant to 28 U.S.C. § 1404 (aBecause all
of the defendantsnamedin Brown Il reside in thisdistrict, venuein
Massachusettss now proper. SeeDkt. # 2 at 23, citing 28 U.S.C. §
1391(b)(2)

DISCUSSION

(3) if there is no district in which an action may otivéese be
brought as provided in this section, any judiciastdct in

which any defendant is subject to the cdsirtpersonal
jurisdiction with respect tsuch action.

6 The claims against Pepe were also dismissed féurfaito exhaust
administrative remediesBrown |, 2013 WL3246127 at *2. Brown asserts
without elaboration that he has since exhaustedh sadministrative
remedies as are available tomh SeeAm. Compl. § 7.
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To impose liability under section 198Brown must demonstratéat
“(1) [] the conduct complained of was committed by a peracing under
the color of state law; and (2)hat] this conduct deprive¢ghim] of rights,
privileges, or immunities secured by the Constiator laws of the United
States’ GutierrezRodriguez v. Calageng 882 F.2d 553, 559 (1st Cir.
1989) quoting Parratt v. Taylor,451 U.S. 527, 535 (198 1pverruled on
other grounds, Davidson v. Cannofif4 U.S. 344 (1986)Cinelli does not
contestthat he was acting in his capacity as a Massacha&tate Polie
Trooper at all timesn his dealings withBrown, but contendsthat he is
entitled to qualifiedimmunity because helid not violateany of Brown'’s
“clearly establishedconstitutional rights.

Qualified immunity attaches tdiscretionary conduct ofayernment
officials that “does not violate clearly establishgtatutory or constitutional
rights of which a reasonable person would have kmoéwHarlow v.
Fitzgerald 457 U.S. 800, 818 (1982%eealsoMitchell v. Forsyth472 U.S.
511, 528 (1985) (officers immune unless their acsiowere “clearly
proscribed” by established law).“[W]hether an official protected by
qualified immunity may be held personally liable fan allegedly unlawful
official action generally turns on thiebjective legal reasonablenés$ the

action” Anderson v. Creightogn483 U.S. 635, 639 (1987) The line



properly drawn is not between the constitutionadl dhe unconstitutional,
but between acts thatalthough unconstitutional are nonetheless
objectively reasonabJeand acts that are unconstitutional on their faBee
Cox v. Hainey 391 F.3d 25, 31 (1st Ci2004). “The qualified immunity
standard ‘gives ample room for mistaken judgmebtsprotecting ‘all but
the plainly ncompetent or those who knowingly violate the lavR’ivera v.
Murphy, 979 F.2d 259, 263 (1st Cir. 1992)yoting Hunter v. Bryant502
U.S. 224, 229 (1991pEr curiam).

In assessing qualified immunitydefense, a court may choose to
“first determinewhether the plaintiff has alleged a deprivatiomaafactual
constitutional right at all. Conn v. Gabbert526 U.S. 286, 290 (1999).
The“threshold question in this mode of analysis can be statetbl®ws:
“Taken in the light most favorable to therpaasserting the injury, do the
facts alleged show the officerconduct violated a constitutional right? . . . If
no constitutional right would have been violatedrevethe allegations
established, there is no necessity for further inige concerning qalified
Immunity.” Saucier v. Katz533 U.S. 194, 201 (2001).

The Suprem&€ourt had previously identified a particular valnehis
order of procedure. “Deciding the constitutional question before

addressing the qualified immunity question.promotes clarity in the legal



standards for official conduct, to the benefit afth the officers and the
general publi¢. Wilson v. Layneg526 U.S. 603, 609 (1999).Saucier
elevated this“benefit into a mandate under which lower courts were
always obligated to answer the constitutional question before asking
whether the right asserted wéslearly establishedlaw. However, in
Pearson v. Callahan 555 U.S. 223 (2009), the Court backed away,
acknowledging that[t]here are circumstances in which the firstpstd the
Saucierprocedure may create a risk of bad decisionmakinigl. at 239.
There are cas€sn which a court will rather quickly and easily deée that
there was no violation of clearly established lag¥dre turning to the more
difficult question whether the relevant facts make out a constitutiona
question at alt. Id. Atrial court, in other words, is at liberty to pr®@ed in
the sequence that seems most appropriate to the ddche case at hand.
Id. at 242. Here, the court will take up & arguably “more difficult

questioni or whether Brown has alleged a constitutionalaimn at all?

7 The court notes, however, that because there isclearly
established law in Massachusetts or the First @mpwing guidance on the
constitutionality of a perpvalk, the result would be reached very quickly
under a ’clearly established law” analysis. Theirdochooses the more
difficult approach because of the value of estdbilig such guidance, a
benefit which this case has the potential of acimigv
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The constitutionality of the soalled “perp walk” is a matter of first
impression in this Circuit. Brown's principal argument is based on an
alleged violation of his Fourth Amendment righto be free from
“‘unreasonable . . . seizures.U.S. Const. Amend. I¥ Brown does not
contend (nor could he)that he was not lawfully in Pejgseand Cinelli's
custody, butrather that his voice and likeness wagaptured and
memorializedagainst his will in violation of his right tgrivacy(no matter
how diminished by the fact of lawful custody)

Cinelli does not contest thahe Fourth Amendment encompasses
seizure of intangibles such agdeo footage anghotograplic images. See
Caldarola v. Cnty. of WestchesteB43 F.3d 570,574 (2d Cir. 2003)
(“Although [i]t is true that ... at one time . . th[e] [Fourth] Amendment

was thought to limit only searches and seizuretaagible property . ..

8 ‘[ A] seizure deprives the individual of dominion ovlis or her
person or property.Horton v. California, 496 U.S. 128, 133 (1990).

9 This case is distinguishable fromauro, in which the Second
Circuit found astagedperp walk to violate the Fourth Amendment. In
Lauro, police learned of media interest in Lauro’s casdsequent to his
arrest for burglary. They then chose to reenact @dheest to gain news
coverage by taking Lauro out of the police statidniving him araund the
block, and bringing him back into the statiobauro, 219 F.3d at 20405.
Although the Court acknowledged thdt]he interests of the press, and of
the public who might want to view pemalks, are far from negligible . . .
that interest is nowell served by annherently fictional dramatizatiormf
an event that transpired hours earlied. at213 (emphasis added). Brown
makes no claim in his Amended Complaint that hisppwalk involved any
‘reenactment” of his arrest.
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[t]he premise that property interests control the righthoed Government to
search and seize has been discredifedinternal quotation marks
omitted) citing Katz v. lhited States 389 U.S. 347, 35355 (1967).
However, Katzteaches that Fourth Amendment protection extendgton
situations in which the complaining person had asomnable and legitimate
expectation of privacy.’/Amezquita v. HernandeZolon, 518 F.2d 8, 10 (1st
Cir. 1975) (quotation marks and citation omittedhe reasonableness of
an individuals expectation of privacy will vary in accordancetlwithe
circumstances of a given seizureCaldarola, 343 F.3dat575.

In Caldarola, severakorrectionsofficersemployed bythe DOC of the
County of Westchster, New York, were arrested on suspicion of
fraudulently obtaining disability benefitsid. at 572. The Second Circuit
found that video footage taken thfe arresté officersbeing transported to
a police carthroughthe DOC parking lot where the video was “intended
[by the arresting officers] for public viewing byelevision audiences,”
constituted &ourth Amendment seizurdd. at574-575. The Court noted
that, athough “[o]ne’s privacy interests receive much less protection in
public places,”d. at 575 “an accusednonethelessjpossesses a privacy
interest in not being displayed to the world, agsti his will, in handcuffs,

and in a posture connoting guilt.fd., quotingLauro, 219 F.3dat212 n.7.



In Brown’s casethe perp walk occurred at the main entrancé¢hef
Dekalb County Jail. Like the DOC parking lot @aldorola, the venuewnas
oneover whichBrown had no dominionnor, as an area open by right to
the public, could hereasonably expecthe exclusion ofjournalists and
cameradrom thevicinity simply because of his presenc&ee Calarola,
343 F.3d at 575.Thus, asin Caldorola, Brown hadonly a “minimal”
expectation of privacy in the circumstances offesp walk. See d.1°

Although it cannot be gainsaid thabhe media’s recording of Biwen’s
voice and image intruded dnslegitimate concerns fgprivacy, the seizure
was nonethelessreasonable when balanced against the government
interests served by theublication by the news mediaof the visual
verification of hisextradition See Graham v. Connpd90 U.S. 386, 396
(1989) (‘Determining whether . .a particular seizure iseasonableunder
the Fourth Amendment requires a careful balancifidgtloe mature and
quality of the intrusion on the individualFourth Amendment interests

against the countervailing governmental intereststake”); seealso Terry

©®Cinelli’s privatdy-taken photograph of Browstands on a somewhat
different footing. Brown was lawfully in Cinell’ustody, and Brown'’s
Image was in “plain view” to Cinelli. Brown had measonable expectation
that Cinelli would not view his visage or hear hisice. There is no
allegation that Cinelli disseminated or publishdte t“selfie” taken with
Brown. At most the “selfie” amounts to @ minimisintrusion on Brown’s
privacy that does not implicate constitutional centcs.
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v. Ohig 392 U.S. 1, 2P2 (1968). In Caldarola, the Courtidentified the
several governmental interedtsvoring the publication of theideo of the
arrestan that case
The County created and distributed the videotapi@form the
public about its efforts to stop the abuse of dikgtbenefits by
its employees. The fact that corrections officers- public
employees— were arrested on suspicion of grand larceny is
highly newsworthy and of great interest to the paldt large.
Divulging the arrests also enhances the transparericthe
criminal justice system, and itmay deter others from
attempting similar crimesFurthermore, allowing the public to
view images of an arrestee informs and enables neembf the
public who may come forward with additional inforibn
relevant to the law enforcement investigation
Caldarola, 343 F.3d at 5761 The Court concluded that[b]ecausethere
was a minimal expectation of privacy in the parklogg and the conduct of
the arresting officers did not unreasonably exctesl scope of what was
necessary to effectuate the arrest and to otherwisere legitimate
government purposésthere wasno unreasonableseizure under the
Fourth Amendmentld. at 577.
Cinelli identifies two additional governmental interestat play in

publication of footage oBrown’s extradition “1) to inform the public that a

dangerous escaped felon has been taken back indtodyr and 2) to

11 The Courtalsonoted that Videotape can also be used to serve the
legitimate government purpose of protecting induads from police abuse
and protecting police from false accusations ofsbuld. at 576 n.3.
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dissuade other would be fugitives from attemptiagscape by sending the
message that no matter how far you run the govermtmwell pursue and
find you.” Cinelli Br. at 11 Okt. # 27. These interests are all the more
compelling when the subject is an escaped felonvicbed of (and facing
charges of serious crimes of violence than (asGaldarola), the arrest of
persons whose guilt had yet to be adpaded. Brown’s escape hadnade
him the subject o& national marhunt as well amationalmedia coverage
on “America’s Most Wanted?? In addition to raising safety concernser

a convicted criminalatdarge Brown’s flight also called into questiorthe
effectiveness of minimum security prisons, as veslthe competence and
accountability of prison officials responsible f8rown’s safekeeping and
the guarding of public safety. Weighing the “minimal’ intrusion on

Brown’s privacy against these significant governmarterests, it is clear

2 See http://www.myfoxboston.com/story/ 17765596/ escaped
massachusestconvictkmansonbrow n-capturedin-georgia (accessed
August 29, 2014).

®See
http://www .boston.com/news/local/ massachusetts/arti@699/12/02
/fenceless_prisons_defended after_ latest escégomeessed August 29,
2014)
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thatthere was no unreasonable Fourth Amendns&murein the taping of
his perp walk#

Brown also alleges a violation of the Eighth Amenelmprohibition
against cruel and umswal punishmerst “[R]epugnant to the Eighth
Amendment [are] punishments which are incompatibigh the evolving
standards of decency that mark the progress of aunmgy society. . . or

which involve the unnecessary and wanton inflictiohpain.” Estelle v.
Gamble 429 U.S. 97, 10203 (1976) (internal quotation marks and
citations omitted). Unnecessary and wanton inflictions of pain are &os
“totally without penological justificaon.” Hope v. Pelzer536 U.S. 730,
737 (2002) (punitive use of a hitching pos§ee alsdHickey v. Reederl2
F.3d 754, 759 (8th Cir. 1993) (use of a stun gumenforce compliance with
a simple housekeeping order wamnecessary and wantgn DeSpain v.

Uphoff, 264 F.3d 965, 97879 (10th Cir. 2001) (same, gratuitous discharge

of pepper spray)Willlams v. Benjamin 77 F.3d 756, 76465 (4th Cir.

14 “Whether the government purposes served by creaéind
distributing the videotape would have alternativiegen served or served as
well by a press conference without the controvdrsimleotape are
guestions we need not answdt.is unnecessary for ustinquire into the
alternative means by which the police could achigesame goals, so long
as the method used is constitutional, as it is ief@aldarola, 343 F.3d at
577.
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1996) fefusingto allow a restrained prisoner to wash chemical enfacm
his eyes). The court diserns nothingn the facts of this case that come
anywhere neasatisfying theEstellestandard. Consequently, there is no
cognizableviolation of the Eighth Amendment.

Finally, Brown claims that his Fourteen Amendment right to due
process was violated because he was presentecimédia with hand and
leg restraints “in a posture connoting gyilvhile indictments against him
werestill pending.’®> Lauro, 219 F.3d at 212 n.7[R]eputationalone, apart
from some more tangible interests such as employmeipn]either liberty’
[n]Jor ‘property’ by itself sufficient to invoke the pcedural protection of
the Due Process ClausePaul v. Davis 424 U.S. 693, 701 (1976)Brown
does notallege that his extradition from Georgia to Massas#its was
procedurally deficientor that the perp walkad a prejudicial impact othe
outcome ofhis [then] pending indictments. Without identifying some
protectable tangible interesidverselyaffectad bythe perp walk Brown’s

dueprocess claim fails as welln sum, kecausalefendantstonductin this

15 Brown, as anadmittedly convicted felorand escapeavas not in
the same psition as a person arrested before an adjudicatioguilt, to
whom the presumption of “innocent until proven gyiilattaches with full
force.
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casedoesnot amount to aviolation of Brown'’s constitutional rights, Brown

has failed to allege @ableclaim undersection1983or section 19836

16 Cinelli is also entitled to judgment on the pleagBras a matter of
law becaus®rown’s Complaint was filedutsidethe statute of limitations.
For limitation purposes, section 1983 claims arestcharacterized as
personal injury actions,Wilson v. Garcia471 U.S. 261, 280 (1985and
“‘borrow the statute of limitations applicabtl® personal injury actions
under the law of the forum stateStreet v. Vose936 F.2d 38, 39 (1st Cir.
1991).

Brown Il was filed three years and ten months after the dampd-of perp
walk, which is indisputably beyond the twear statute of limitations for
personal injury actions in GeorgisgeeGa. Code 828-33, and the thregear
statute of limitations in MassachusettSeeMass. Gen. Laws ch. 260, § 2A.
Brown Iwas filed two years aheight months after theerp walk well after
the expiration of the Georgia Ilimitations period,utb within the
Massachusetts limitations period. Massachusettpkrmits the refiling of
a timelyinstituted action within one year of dismissal famy mater of
form.” Mass. Gen. Law ch. 260, § 32. WhetlBgown |lis a viable refiling
turns on whethemBrown | is subject to the Georgia or Massachusetts
limitations period.

Brown |is governed by thé&eorgia statute of limitations because at the
time of its filing, venue was proper only in Georgia. Altlgh Brown Iwas
dismissed rather than transferred undaction 1406, the alternative
outcomewould not impact the applicable statute of limitation¥/here a
transfer is(or would have beenmnade for improper venue, the transferee
court (and not the transferor) court’s law goverigee Davis v. Louisiana
State Univ, 876 F.2d 412, 413 {B Cir. 1989) (where venue for a section
1983 action was improper, the statute of limitations of thetstaf the
transferee court applie9ee alsdMeyer v. Callahan2010 WL 491656 3at

*1 n.3 (D.N.H. Nov. 29, 2010) (“While the First Circuit Banot addressed
this issue, many circuits hold thatunlike a transfer pursuant to § 1404(a)
— a transfer under 8 1406(a) mandates the applicadiotihe transferées
choiceof-law rules. See, e.g., Trierweiler v. Croxton & Trench Holding
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ORDER

For the foregoingreasons, Cinelli's motion for judgment on the
pleadings iISALLOWED. The Clerk will enter judgment for defendarits

and close the case.

SO ORDERED.

/s/ Richard G. Stearns

UNITED STATES DISTRICTIUDGE

Corp.,90 F.3d 1523, 1532 (10th Cifi996); Manley v. Engram755 F.2d
1463, 1470 (11th Cirl985);Nelson v. Int Paint Co.,716 F.2d 640, 643 (9th
Cir. 1983); Ellis v. Great Sw. Corp.646 F.2d 1099, 110811]11 (5th Cir.
1981);Renyo v. Piper Aircraft Co§30 F.2d 149, 165 (3d Cid980),revd

on other grounds454 U.S. 235 (1981)Martin v. Stokesp23 F.2d 469,
472-[4]173 (6th Cir. 1980). By making his transfer to New Hampshire
pursuant to 88 1406(a) and 1631, District Judgekéowletermined that the
District Court of Michigan was an improper venuea fihe suit. See28
U.S.C. 8 1406(a). Therefore, the plaintiff shouldt ne afforded the
application of an improper venisechoiceof-law rules.”)

Policy considerations also dictate this outcomeecd&ise section 1983
claims borrow the statute of limitations of the dom state, a plaintiff
should not be able to avoid themker statute of limitations of the proper
forum state by instituting an action in a statehwd longer limitations
period.

17 The rationale of this decision applies with equakk to Pepe, who
has made a limited appearance in this litigationséek dismissal of the
Amended Complaint against him on the independent ground of
insufficiency of service SeeDkt. # 39. Consequently, he will be dismissed
from the Complaint as well.
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