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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CELINA ROBERTS, ANTHONY
SCIOTTO, ERIC BURNSKERI DICKEY,
ANGELA RAMIREZ, DIANA
SANTILLAN, CAMILLE GHANEM,
ARNOLD WILLIAMS, OLUWATOSIN
BABALOLA, TOMMY ZAHTILA,

TODD JUSTICE, GIANFRANCO
PIROLO, MICHAEL O’'GRADY,

AND JASON FOSTER, individually, and
on behalf of other persons similarly situated;

* % ok % X % ok ¥ *

Plaintiffs,
Civil Action No. 13-cv-13142-ADB
V.

THE TJX COMPANIES, INC., a Delaware
Corporation; MARSHALLS OF MA, INC.,
a Massachusetts Corporation; MARMAXX
OPERATING CORP., a Delaware
Corporation, d/b/a MARSHALLS
HOMEGOODS, d/b/a

MARSHALLS, d/b/a T.J. MAXX
HOMEGOODS; HOMEGOODS, INC., a
Delaware Corporation;

O T T R T R S S S

Defendants.

MEMORANDUM AND ORDER

BURROUGHS, D.J.

l. INTRODUCTION

In this putative class armmbllective action, theamed plaintiffs allege that their
employers, The TIX Companies, Inc.; Marshalls of MA, Inc.; Marmaxx Operating Corp.; and
HomeGoods, Inc. (together, tHeefendants”) misclassified theas exempt from the overtime
requirements of the federal Fair Labor Staddact (“FLSA”) and the New York Labor Law

(“NYLL"), and failed to pay them overtimas required by the FLSA and the NYLL.
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The named plaintiffs, who worked as AsardtStore Managers ("“ASMs”) at Marshalls,
HomeGoods, and T.J. Maxx stores in variouestéxcluding California), allege that the
Defendants misclassified them as exempt ftbenovertime requirements of the FLSA and the
NYLL both (1) during the period wén Plaintiffs participated in a formal “ASM Training
Program” sponsored by their employer (theSM Training Claims”)and (2) during their
subsequent employment as ASMs (the “ASM Néssification Claims”). The parties settled the
ASM Training Claims, and the Court approubd settlement. [ECNo. 171]. The ASM
Misclassification Claims hee not been settled.

Presently before the Court is Defendants’tigio for Summary Judgment as to the claims
of Tommy Zahtila and Anthony Sciotto, two ofthamed plaintiffs (“Zahtila” and “Sciotto”).
[ECF No. 122 The Defendants argue that the recandisputedly shows that Zahtila and
Sciotto were properly classified as executiaed therefore exempt from FLSA’s and NYLL's
overtime compensation requirements. Accordintle Defendants ask the Court to enter a
judgment as a matter of law in favor of the Defendants. Id. For the reasons set for below, the
Defendants’ Motion is DENIED.

Il. BACKGROUND
a. Procedural History

This case stems from three separate pw@ati@ss and collective actions filed between

December 2013 and May 2014: Roberts v. TIXv@anies, Inc., 1:13-cv-13142; Burns v. TJX

LIn their motion, the Defendants specificaiypve the Court “for summary judgment on all
claims asserted against it bgahtila and Sciotto. [ECF No22 at 1] (emphasis added). The
Defendants clarify in their Memorandumladw in Support of the Motion for Summary
Judgment that the parties have in fact resothiecclaims pertaining to Zahtila’s and Sciotto’s
misclassification claims duringpeir training. [ECF No. 129 & n.1]. The Court gave final
approval to the settlement. [ECF No. 171].



Companies, Inc., 1:14-cv-10306; and GhanemM Companies, Inc., 1:14-cv-12104. In each

case, the named plaintiffs alleged that DeBmts misclassified ASMs as exempt from the
overtime requirements of the FLSA and NYht.Marshalls, HomeGoods, and/or T.J. Maxx
stores nationwide (excluding {farnia), and failed to pay ASMs overtime in accordance with
the FLSA and NYLL.

The three cases were consolidated on Augu2014, when Plaintiffs filed their Second
Amended Complaint in the above-captionedact[ECF No. 60]. Afteseveral months of
negotiations, the ASM Training Plaintiffs and the Defendants reached a settlement on the ASM
Training Claims, although the settlement disaussidid not addressélASM Misclassification
Claims. [ECF No. 82 (the “Settlement AgreerfignOn March 25, 2015, the plaintiffs filed a
Third Amended Complaint that reflected thet®enent Agreement. [ECF No. 89]. On May 6,
2015, this Court issued an order preliminaafproving the Settlement Agreement with
revisions to the Settlement Notice and Propd3etkr. [ECF Nos. 111, 112]. On September 30,
2016, the Court entered a final approvaler on the Settlement. [ECF No. 171].

On July 23, 2015, Defendants filed this motion for summary judgment. [ECF Nos. 122,
129 (hereinafter, “D.Brief”)]. Plaintiffsified an opposition on September 18, 2015. [ECF No.
144 (hereinafter, “P.Brief")]. Both parties have filed statements ofspotied material facts
under Local Rule 56.1 [ECF Nos. 127, 146]. The Defendants have also filed a reply [ECF No.
154 (hereinafter, “D.Reply”)], and the Plaintitiswve filed Notice oSupplemental Authorities
[ECF No. 158]. Finally, the Defendants filadother statement under Local Rule 56.1 that
combined each of the parties’ initial statemeartd responded to Plaiiiis counterstatements.

[ECF No. 155].



b. Factual Background

The following facts are undisped, unless otherwise noted.rBuant to Local Rule 56.1
material facts contained within the Locall®&6.1 statement fileldy the moving party are
deemed admitted for purposes of this sumnmaalgment motion unless controverted by the
opposing party’s statement. Additional releviaats will be discussed as needed in this
Memorandum and are presented in the light rfeosirable to the plaintiffs, the nonmoving
party?

“Through its operating subsidiaries, TJX is teading off-price retailer of apparel and
home fashions in the United States.” [D.Bftl]. The Marmaxx Group, which includes T.J.
Maxx and Marshalls retail operatis, and HomeGoods are divisiarfsTJX. Id. At a Marshalls
store location, the Store Manag&M”) is the most senioemployee and the ASMs report to
him or her. [D.Facts  2; P.Facts  2]. The @fgorts to a District Manager (“DM”). Id. There
were two types of ASMs at Marshalls: @ptions and Merchandise ASMs. The hourly
associates generally report to their respecdo@dinators (department managers) who report to
their respective ASMs. During the relevant timeiqpea the sales associatatsirted at an hourly
rate of $7.25 per hour. [D.Facts | 81; P.Facts {Aliksue here is theroper classification of
Zahtila and Sciotto under FLSA and NYLhoth of whom were Operations ASMs.

The company job description of the Operations ASM position indicates, among other
things, that the Operations ASMs “manage inestaperations,” including “customer service,
recruiting, interviewing, hiring, &ning, and associate developméatd that they “[o]verseeg]]

the efficient operation of key areas such as offste, maintenance, and back room functions.”

2 In this Memorandum, the Defendants’ statenuénindisputed material facts under Local Rule
56.1 [ECF No. 127] will be referred to d3.Facts,” and Plaintiffs’ response and
counterstatement under Local Rule 56.1 [ECF N®&] will be referred to as “P.Facts.”
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[D.Facts 1 3];._see also Justin R. Marino Deatian (“Marino Decl.”) [ECF No. 123], Ex. 5.

There are four major areas ospensibility listed: (1 developing an efféive operational team;

(2) managing store operations, human resourgegibns and the daily activities of the cash
office; (3) managing the Door to Floor procesd ather backroom activities; and (4) overseeing
and managing the maintenance of the stdiaino Decl., Ex. 5. Each of these areas is
accompanied by a long list of more specific dutiesluding participating in the recruiting and
hiring process, upholding compavalues and the code afreduct, disciplining associates,
preparing evaluations for reporting associates@ordinators, developing work schedules,
exercising discretion regarding customer serpigkcies in order to satisfy customers, and
providing coaching, training, andwEopment to specific assoastand coordinators. See id.
The job description does not exjtig mention that the ASM isxpected to engage in associate-
level, non-managerial work based the store’s need. See id. Plaintiffs dispute the accuracy of
the job description. [P.Brief at 9-11].

Zahtila and Sciotto were both reviewed by ti&¥ in their Operations ASM roles. See
Marino Decl., Exs. 12-15, 21-23. The performanaduations contain a self-review by the
ASM and reviews by the SM. Id. Defendants haxgphasized that the performance reviews
reveal the significance of Zahtila’s and Sciotto’snangerial responsibilities. See [D.Brief at 10].

Plaintiffs vigorously disputéhis. [P.Briefat 10-11].
i. Tommy Zahtila’'s Tenure at Marshalls
Tommy Zahtila worked as @dperations ASM at a Marshallscation in Freeport, New
York (the “Freeport Store”) from April 2010 uhlie was terminated in May 2012. [D.Facts 1 4,
5; P.Facts 11 4, 5]. At the Freeport Storemy#ahtila’s tenure, there were a total of 55

associates and six coordinatdB3.Facts | 6; P.Facts Y 6]. @ny typical day, roughly six to 12



associates and six coordinatarsrked in the store. Id. Zahdireceived an annual salary of
$56,000. [D.Facts 1 52; P.Facts | 92je Store Manager and the ASMs, including Zahtila, were
eligible for annual bonuses based on tloeess sales performance. [D.Facts § 5Bj.his final
year as an Operations ASMahtila received a $4,767.23 bonus. According to Zahtila, he
typically worked 50 to 60 hours per weakda60 to 70 hours per weekiring the Christmas
season, which began roughly the week @dRIFriday and ran through Christmas week.
Deposition of Tommy Zahtilé'Zahtila Depo.”) 46:12-17; 413-20. During the interview
process, Zahtila claims that he was told tiletould expect a 40 to 45 hour workweek and he
understood that he was going to bed@n annual salary. See id. 86:5-9.

Before beginning as an Operations ASMrieeport, Zahtila attended a five-week
training program at the Marshalls in EImoNgw York [D.Facts | 4; P.Facts | 4]. At the
training, Zahtila was provided with “bastaowledge” about managing and supervising the
store, which he described as knowledge necessapen and close the store based on company
policies and procedures. Zahtidepo. 42:14. Zahtila recalls receaigi training on store structure,
store culture, and shrinkage.facts § 4]. While Zahtila didot receive hands-on training on
interviewing and disciplining associates durthg training program, he had basic knowledge on
this topic from his review of interview quemnaires and his paskperience. Zahtila Depo.
43:10-19.

The parties dispute how acculgtthe company job description of the Operations ASM

position and Zahtila’s performance evaluationsefhis actual duties. See, e.g., [P.Facts { 3].

3 The Plaintiffs’ response to thiact was unclear. Rintiffs write: “Plaintiffs’ knowledge or
information regarding the non-personal factpanagraph 53.” The Court assumes they mean
that the Plaintiffhave no knowledge or information regarding the non-personal facts in
paragraph 53.



Despite the impression these company-generatashataas might give, Zahtila claims that he
actually spent a majority of étime performing non-manageriatks and that he only conducted
his managerial duties “occasionally.” See, d@.Facts § 30; P.Factsf25, 30]. Specifically,
Zahtila estimates that he only spent about 5-b0%s time per shift on managerial tasks.
Zahtila Depo. 57:7-10. Non-managerial tasks indudieging the register, unloading the truck,
cleaning the fitting rooms and bathrooms, andtiagabags or other items for customers. See
[D.Facts 1 30; P.Facts  30]. Zahtila claims thatvhe not able to supervise associates while he
was engaged in non-managerial tasks. &eg, Zahtila Depo. 75:5-20. He would inform his
Store Manager when he could no longer marnhgestore building because he had to do non-
managerial tasks. Id. at 76:4-13. Furthermoretildatiaimed that the SM needed to be involved
in most situations on the sales floor, except thlbaewere very urgerr relatively minor—for
example, compliance with the company no gtiawing policy. Id. at 80:5-25. Zahtila claimed
that his SM was present four aftfive of his shifts per wde Id. at 59:10-22. He also stated,
however, that he was responsifide ensuring that certain assatds and coordinators complied

with company policy and procedures, and SM sd8ee, e.q., id. at 82:5-17 (“l was in charge

to make sure that he [the backroom coordinator] was following the company policies and
procedures, correct.”).

The Plaintiffs also dispute how accurately 4latg resume illustratethe character of his
job. His resume indicates that he maintainedranditored payroll and expenses to stay within
the company budget; that he supervised and dpedla team of 55 assat@s and 6 department
managers (coordinators); and that he ngadahe remodel team. Marino Decl., Ex. 4. His
resume also says that he “contributed” to a $lillomtotal stores sales increase and a decrease

in shrinkage. Id. Zahtila claims that he enlibbed his resume to make himself marketable;



however, he still admits that he performed allhef managerial duties listed on his resume some
portion of the time even if he excluded the non-managerial tasks. [P.Facts  28]; Zahtila Depo.
303:22-305:21. Specifically, Zahtila testified thatwes not “lying” on the resume because he
“occasionally did all this stuff. They don’t needkisow the time frame if | did it every day, if |
didn’t do it every day. | did itecasionally.” Id. at 305:17-21.

Furthermore, Zahtila conducted first-round interviews, using the company-created
interview questionnaire, of patial associates and providixir answers and his opinion on
their candidacy to his StoManager, who made the finlairing decision. [D.Facts {1 32, 33;
P.Facts 1 32, 33]. The Store Mgeanalso had the authority fioe an employee, but Zahtila
could carry out the termination in theo8 Manager’s absence. Zahtila Depo. 158:16-

24. Furthermore, Zahtila was able to courssaployees for non-compliance with corporate
policies, which was documented on their recomdigaor to verbally counsel them, which was
not always documented, and swifations could contribetto a decision of whether to fire them.
Id. at 131, 154; [D.Facts 11 40, 41, 42; P.F§%td0, 41, 42]. Furthermore, Zahtila completed
10-12 associate evaluations once a year, whare then reviewednd edited by the Store
Manager. [P.Facts § 37].

ii. Anthony Sciotto’s Tenure at Marshalls

Anthony Sciotto worked as an OperationsM\&t Marshalls in New York, first at the
Westbury location (the “Watbury Store”) and then at the Ednit location (the “Elmont Store”),
from July 2010 until February 2013. [D.Facts Y 55,R6acts 1 55, 56]. While an Operations
ASM, Sciotto was selected as an “operatiorecegist.” [D.Facts | 57; P.Facts § 57]. As an
operations specialist, he maddeatst five visits to differentlarshalls stores to meet with

Operations ASMs, walk the sales floors, arehiify opportunities for operational improvement.



[D.Facts 1 58; P.Facts { 58]. Sciotto was then ptethto Store Manager at Marshall's Jamaica
location and worked in that position until was terminated in November 2013. Id. The
Westbury and ElImont Marshalls stores eoypld between 70 to 90 associates and six
coordinators. [D.Facts { 59; P.Fa§t59]. During his last year as an Operations ASM, Sciotto
earned an annual salary of $70,000. He was paxrformance-based bonuses of $4,071.46 in
2012 and $7,029.73 in 2013. [D.Facts 11 79, 80; PsMAcY9, 80]. Like Zahtila, Sciotto
attended an ASM training program prior to oidily starting work as an Operations ASM.
[D.Facts { 55; P. Facts { 55].

As the Operations ASM, Sciotto was primarigsponsible for the front end of the store
and the stockroom. Deposition of Anthony $md*Sciotto Depo.”) 81:24—-82:9. Many of his

duties were governed by corporate poliog guidelines. See, e.g., Sciotto Depo 373:18-23.

Although he did not directly hire associatesdigeperform initial screening interviews based on
a questionnaire developed by the company anddaastt@itional questions he determined were
necessary. [D.Facts I 23; P.Facts  23].muhis time as an Operations ASM, Sciotto
interviewed roughly a 100 candidates for partetiassociate positions. [D.Facts § 70; P.Facts
9 70]. He would form an opinion of whettercandidate should be hired and pass the
recommendation to the Store Manager, who waonddte the final hiring decision. [D.Facts | 72;
P.Facts § 72]. There were times when, base8ciotto’s opinion alone candidate did not
proceed to an interview with the Store ManadgbrSciotto’s involvemenin associate training
was limited by his other prioritieend guided by corporate policidrjt he was responsible for

ensuring that the proper policies were followed (whe was able to) ariiat associates took a

4 Defendants did not provide a copy of Sciotto’s post-Marshalls resume with this motion for
summary judgment. [ECF No. 122].



corporate skills test. [P.Facts 1 74, 75]. Sciotte al@e to “coach” assocet if he noticed that
they were failing to comply with proper rulead procedures; and while he was not able to
officially sanction them, he could escalatataaion to his SM. [D.&cts | 76; P.Facts { 76].
Sciotto also drafted associate evaluationswhae reviewed and edited by the SM. [D.Facts
177, P.Facts 1 77].

Further, Sciotto was involved in payrollyimg, supply orders, signage, audit, and general
delegation of duties. Sciotto Depo. 82:10-22 wées responsible for audits, which involved
filling out a short form provided by the compamayd supply orders. [P.Facts { 60]. Sciotto also
was able to “strategically schedule” employbased on events that the computer-scheduling
system, Kronos, could not anticipate, sucl &sick cancellation or daveather. Sciotto Depo.
115:9-116:10. The need for strategcheduling was rare and wdule addressed quickly as it
arose, id., and Sciotto did not have the authority to depart from the budget, [P.Facts § 62].

Sciotto estimates that 80% of the time the Store Manager was present in the store, but he
would be the highest ranked employee physiqaigsent in the SM’s aence. [D.Facts | 59;
P.Facts § 59]. Sciotto testifiehat only about 30% of hisne was spent managing, while 70%
was spent on non-managerial tasks. [D.Faé®; ¥.Facts { 68]. Some of his non-managerial
tasks included unloading the truck, breakipgn boxes, processing merchandise, ringing the
register, and stocking tel paper. Id. It seems that Sciotto did, however, have the discretion at
least some of the time to determine which non-rgarial tasks he would assist on provided that
it best furthered the needs of the busings®, e.g., Sciotto Depo. 178:6—179:23. Sciotto also
testified that sometimes he was not abladtally supervise employees because he was
performing non-managerial tasasd could not perform both ties simultaneously. See, e.g.,

[P.Facts § 61]. Sciotto further claimed th&t Store Manager sometimes assigned him non-
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managerial tasks that would take him avirayn his managerial duties. Sciotto Depo. 321:8—
322:22.
[I. DISCUSSION
a. Legal Standard
Summary judgment is appropeawhere the movant can show that “there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). “A fact is material if itesolution might affect theutcome of the case under

the controlling law.”_Cochran v. Quest Softealnc., 328 F.3d 1, 6 (1st Cir. 2003) (citation

omitted). “A genuine issue exists as to suchchif there is evidence from which a reasonable
trier could decide the fact either way.” [@ditation omitted). Here, “[t]he question of how
[Plaintiffs] spent their working time . . . is a cgti@n of fact,” while “flhe question of whether
their particular activities excluded them from theertime benefits of thELSA is a question of

law....” Icicle Seafoods, Inc. v. Worthington, 475 U.S. 709, 714 (1986).

“To succeed in showing that there is no geeulispute of material fact,” the moving
party must point to “specific euihce in the record that would Bdmissible at trial.”_Ocasio-

Hernandez v. Fortuiio-Burset, 777 F.3d 1, 4-5 Cist2015). “That is, it must ‘affirmatively

produce evidence that negates an essential element of the non-moving party’s claim,’” or, using
‘evidentiary materials alreadyn file...demonstrate thathe non-moving paytwill be unable to

carry its burden of persuasion at trialId. (quoting Carmona v. Toledo, 215 F.3d 124, 132 (1st

Cir. 2000)). “One of the principal purposestioé summary judgmentluis to isolate and

dispose of factually unsupported claims or defenses’ Celotex Corp. v. Catrett, 477 U.S. 317,

323-24 (1986). Once the movant takes the mosithat the record fails to make out any

trialworthy question of materidct, “it is the burden of theonmoving party to proffer facts
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sufficient to rebut the movant&assertions.” Nansamba v. No$hore Med. Ctr., Inc., 727 F.3d

33, 40 (1st Cir. 2013) (citation omitted).

“The court need consider only the cited matistibut it may consider other materials in
the record.” Fed. R. Civ. P. 5§(8). In reviewing the record, h@wer, the court “must take the
evidence in the light most flattering to tharty opposing summarygilgment, indulging all
reasonable inferences in that party’s favaCdchran, 328 F.3d at 6 (citation omitted). The First
Circuit has noted that this standard “is favorabléhe nonmoving party, but it does not give him

a free pass to trial.” Hannon v. Beard, 645 F.3d4851st Cir.2011). “Théactual conflicts upon

which he relies must be both genuine andemal,” Gomez v. Stop & Shop Supermarket Co.,

670 F.3d 395, 397 (1st Cir. 2012), and the tmay discount “conclusory allegations,
improbable inferences, and unsupported speounldtiCochran, 328 F.3d at 6 (quoting Medina-

Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d 5, 8 (1st Cir. 1990)). “If the evidence is merely

colorable, or is not significantly probativeymmary judgment may be granted.” Medina-
Munoz, 896 F.2d at 8. At summary judgment, howgltbe judge’s function is not himself [or
herself] to weigh the evidence and determinetrtih of the matter but to determine whether

there is a genuine issue fivial.” Burns v. Johnson, No. 15-1982, 2016 WL 3675157, at *4 (1st

Cir. July 11, 2016) (quoting Andersonliberty Lobby, Inc., 477 U.S. 242, 249 (1986))

(alteration in original). At bottm, “[sJummary judgment for thdefendant [] is appropriate when
the evidence is so one-sided that no reasoneskon could find in favoof the plaintiff.”

Vega-Colon v. Wyeth Pharm., 625 F.3d 22, 25 (ist2010) (quoting Kosereis v. Rhode

Island, 331 F.3d 207, 211 (1st Cir. 2003).
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b. Analysis

Both New York and federal wage law requamployers to compensate employees who
work over forty hours per week at a rate of-@mel-a-half times the regular rate. 29 U.S.C. §
207(a)(1); N.Y. Labor Law 88 658 seg.; N.Y. Comp. Codes R. & Regs. tit. 12, § 142-2.2
(expressly adopting the @risions and exemptions of the federal Fair Labor Standards Act of
1938, 29 U.S.C. 88 2(& seq.). There are, however, numerous exceptions to these overtime
compensation requiremenge 29 U.S.C. § 213; N.Y. Labor Law § 682t issue in this case is
the exemption for “any employee in a bona fideasive...capacity.” 29 U.S.C. § 213(a)(1). In
their motion, the Defendants argue that dalend Sciotto qualiéd for the bona fidexecutive
exemption under both FLSA and NYLL and wéherefore not entitled to overtime
compensation. See D.Brief at 1.

Pursuant to regulations issued by the Sacyetf Labor that were in effect during
Plaintiffs’ employment, in ordefor an employee to qualify as an exempted executive under 29
U.S.C. § 213(a)(1), an employer must estaldimat: (1) the employee’s salary is at least
$455/week; (2) the employee’s “prary duty” is managemen(3) the employee “customarily
and regularly directs the work of two or mather employees;” and (4) the employee “has the
authority to hire or fire other employeesvanose suggestions or recommendations as to the
hiring, firing, advancement, promotion or an@t change of status of other employees are

given particular weight.” 29 C.F.R. § 541.100fFach of these four requirements must be met

5 NYLL's exemptions to the overtime requirement are interpreted the same as the FLSA'’s, and
thus do not require a separatelysis. See Ramos v. BaldoreBalty Foods, Inc., 687 F.3d 554,
556 n.1 (2d Cir. 2012) (omitting separate analg$iglaintiffs’ NYLL claims because the NYLL
“mandates overtime pay and applies the same exemptions as the FLSA.”)

® The salary requirement in 29 C.F.R. § 541.1qQ}&)as been amended and became effective
after the time period at issue.
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for the exemption to apply. “The burden istbe employer to prove an exemption from the

FLSA's requirements.” Marzuq v. Cadete Entesgs, Inc., 807 F.3d 431, 438 (1st Cir. 2015)

(citing Cash v. Cycle Craft Co., 508 F.3d 680, 683 (dir. 2007)). Moreover, “the remedial

nature of the statute requires that [its] exaams be narrowly construed against the employers

seeking to assert them.” Id. at 438 (quotingcR&. John Alden Life Ins. Co., 126 F.3d 1, 7 (1st

Cir.1997)) (alteration in original) (furthertgrnal citations and quotation marks omitted).

A genuine dispute as to any of the foequirements is sufficient to deny summary
judgment. Id. at 435. Plaintiffs have concedeat #ahtila and Sciotteach earned a salary of
more than $455 per week, thereby satisfymgfirst requirement under 29 C.F.R. § 541.100(a).
See [P.Facts 11 52, 79]. The parties, howevguuthshe material facts supporting the remaining
three requirements.

i. “Primary Duty” Requirement

The second FLSA executive exemption requineniethat the employee’s primary duty
be management. The Secretary of Labor’s aguis break down and define both “primary
duty” and “management.” Firstly, “managemeattivities include, buare not limited to:

interviewing, selecting, and training of playees; setting and adjusting their rates

of pay and hours of workiirecting the work of emplyees; maintaining production

or sales records for use in supeiuis or control; appraising employees’

productivity and efficiency for the ppose of recommending promotions or other

changes in status; handling employeenptaints and grievances; disciplining
employees; planning the work; determining the techniques to be used; apportioning
the work among the employees; deterngnitne type of materials, supplies,
machinery, equipment or tools to be usednerchandise toe bought, stocked and

sold; controlling the flow and distributiaf materials or merchandise and supplies;

providing for the safety anasurity of the employees tne property; planning and

controlling the budget; and monitoringr implementing legal compliance
measures.

29 C.F.R. § 541.102. An employee’s “primary duymanagement when management is “the

principal, main, major or most importashiity that the employee performs.” 29 C.F.R.
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§ 541.700(a). Importantly, the regtidas instruct that the “[@termination of an employee’s
primary duty must be based alh the facts in a particular case, with the major emphasis on the
character of the employee’s jabawhole.” Id. (emphasis added).

The regulations provide a list of non-exclusive factorsotws@ler in conducting this
“primary duty” analysis: “[1]}the relative importance of the exempt duties as compared with
other types of duties; [2] th@emount of time spent performing exempt work; [3] the employee’s
relative freedom from direct supervision; an{ltffe relationship betweehe employee’s salary
and the wages paid to other employeegherkind of nonexempt work performed by the
employee.” 29 C.F.R. § 541.700. While the regulatidmsot provide guidance on how to weigh
the various primary duty factors, the analysis is a holistic one, and thus the various factors will
necessarily influence each other. Furthermibre fact that an employee performs nonexempt
work “concurrently” with his or her exemptork does not preclude finding that the employee
falls within the executive exemption provided theanagement is still his or her “primary duty.”
See 29 C.F.R. 8§ 541.106. “Whether an employeeaghcurrently performs both types of duties
meets the requirements is determined on a case-by-case basis.” See Marzuqg, 807 F.3d at 435-36
(citing 29 C.F.R. § 541.106). “[E]wea substantial overlap in tiperformance of non-managerial
and managerial work will not disqualify an employee from the exemption if the executive duties

are his or her ‘primary duty.” Marzuq, 8673d at 436 (citing 2€.F.R. § 541.106(b)).

1. Factor 1. Amount of Time Spent Performing Exempt Work
The parties dispute the amount of timénfla and Sciotto spent performing their
managerial duties. Plaintiffsgue that Zahtila and Sciotto performed nonexempt work the vast
majority of the time and could generally marform exempt work simultaneously. Defendants

have not focused on contesting these estimategiinithiefs, but have instead argued that, first,
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the amount of time spent on nonexempt work isdigpositive of the primary duty inquiry, and,
second, that Zahtila and Sciotto concurreptdyformed their managerial duties, such as
supervising and training, while theyrf@rmed their non-managerial tasks.

The Department of Labor’s regulations provitlat “employees who spend more than 50
percent of their time performing exempt work will generally satisfy the primary duty
requirement.” 29 C.F.R. 541.700(b). “Time alphewever, is not the sole test” and
“[e]mployees who do not spend more than 5@&eet of their time performing exempt duties
may nonetheless meet the primary duty resqunent if the other factors support such a
conclusion.” Id. Thus, the amount of time spenegampt work is useful, but not dispositive of
the primary duty inquiry.

The Plaintiffs provide evidence that theyeapsignificantly less thab0% of their time
on exempt duties. Zahtila estimates thageeerally worked 50-60 hours per week and 60-70
hours per week during the holiday season. He estimates that he spent roughly five to ten percent
of his time performing managerial tasksthése estimates, which Defendants “vigorously
dispute[]” [DF brief at 16], are correct, thiseans that Zahtila would have worked 45 to 54
hours—more than a full workweek—performing nonnagerial tasks. Sciotto estimates that he
worked between 50 to 65 hours per week aatliie spent about 70% of the time doing non-
managerial tasks. If true, this means lould have spent 35 to 45.5 hours per week performing
non-managerial tasks. The Plaintiffs’ testimonglicates that the amount of time factor weighs
in their favor; however, these estimates doamat the inquiry because, not only do Defendants
dispute them, but also the estimates do not $eeancount for the podsiity of concurrent

duties.

16



The nature of Zahtila’s and Sciotto’s concurrent duties—whether they could and did
simultaneously perform their managerial and-ntanagerial duties—disputed and could
significantly complicate the amouat time inquiry. The “concurré duties” provision in the
Department of Labor’s regulations providesexample of a retail assistant manager who could
gualify as an exempt executive despite pemning nonexempt work. See 29 C.F.R. § 541.106(b).
Specifically, an assistant manager thapervises and directs other employehide performing
nonexempt tasks does not necessarily lose the dxanguovided that his or her primary duty is
still management. See id. In line with thigyision, courts have found that employees qualify
for exempt status even when the vast majaitiheir time was spent on nonexempt work. See,

e.g., Donovan v. Burger King Core72 F.2d 221, 226 (1st Cir. 1982) (“an employee can

manage while performing other work,” and “this other work does not negate the conclusion that

his primary duty is management”); see aldonovan v. Burger King Corp., 675 F.2d 516, 521

(2d Cir. 1982) (finding that Bger King assistant managers were exempt where they were
“solely in charge of their resteants and [we]re the ‘boss’ inlgtand in fact” the bulk of their

working time);_Murray v. Stuckey'’s, Inc939 F.2d 614, 617-20 (8th Cir. 1991) (store managers

who spend 65 to 90 percent of their time amutme non-management jobs such as pumping
gas” were nonetheless exempt executivesubih cases, while the vast majority of the
employees’ time was spent on nonexempt work, the employees were also simultaneously
engaged in exempt work, such as diirey and supervising other employees.

The regulations also provide two exampéemployees who perform concurrent duties
but arenot exempt: (1) a “relief supervisor or working supervisor whose primary duty is
performing nonexempt work on the productlime of a manufacturing plant...[who]

occasionally has some responsibility for dineg the work of other nonexempt production line
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employees; and (2) “an employee whose primary guty work as an electrician ...[and] also
directs the work of other employees on the job, ©irders parts and materials for the job, and
handles requests from the prime contrat®® C.F.R. 8§ 541.106(c). Thus, employees who
occasionally perform supervisory work do not automatically qualify for the exemption simply
because they sometimes perform managerial tasks.

The parties dispute whether Zahtila anéb&c could have performed their duties
concurrently. Defendants claim theguld have, while Zahtila and i8tto testified that they, in
practice, could notIn fact, Zahtila testifiedhat he regularly called ¢n'SM whenever he had to
perform non-managerial tasks because heumable to supervise the building during those
times. Zahtila Depo. 75:24-76:19. Sciotto likewise testithat there were times when he could
not perform his managerial duties while hesvemgaged in a non-managerial task, which the

Store Manager would assign him. See, &giotto Depo. 321:8-322:8. Thus, if Zahtila and

Sciotto could not simultaneously perform theirragerial and non-managerial duties, then the
amount of time they spent on exempt work couldehiaeen relatively small, and the character of
their jobs would be more comparable to the example of the nonexempt supervisors in

§ 541.106(c), rather than the exempt assistanagexrs in § 541.106(b). Moreover, an inability

"1t is not this Cours role, on summary judgment, to assess the credibility of the Plaintiffs’
deposition testimony. See Burns, 2016 WL 36758574. The Defendants have argued that
“this Court (like many others)hsuld decline to credit Plaiffits’ ‘post-hoc efforts to minimize
the relative importance of magerial duties.” D.Brief at 10Despite the “many others” they
reference, the sole case Defemtdecite is an inapposite comamson. In Byers v. Petro Servs.,
Inc., the court was faced with plaintiffs’ piesition testimony that contradicted the same
plaintiffs’ subsequent declarations. See E1&upp. 3d 1277, 1283 (S.D. Fla. 2015). Here, there
is no such declaration that would show tBahtila and Sciotto have backpedaled on their
representations in an effort to minimize their managerial roles. Importantly, at summary
judgment, the facts must be viewed in the ligiatst favorable to the nonmoving party, here the
plaintiffs.
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to perform these duties concurtigrwould distinguish this cadeom cases where courts, like the
First Circuit in_Donovan, 672 F.2d at 226, found emgpkes exempt even when they spent the
majority of their time performing nonexempork. See Marzuq, 807 F.3d at 442 (drawing a
distinction between its case, where “the recancktains evidence indicating that [the plaintiff's]
supervisory role was, at least at times, ovelmbid by his non-managerial tasks”, from Family
Dollar, 637 F.3d at 515-16, where the ptdf acknowledged performing duties
simultaneously).

Accordingly, it is both disputed how mutime the Plaintiffs spent on exempt work and,
more specifically, whether they performed exempt and nonexempt duties simultaneously. These
disputes of material fact precldinding that the amount of tinfactor conclusively weighs in
either side’s favor.

2. Factor 2: Relative Importance of Exempt Duties

The parties dispute the relative importanc&alfitila’s and Sciotto’s managerial and non-
managerial duties. Defendantgae that, because their managerial duties were clearly valued
more highly by the company than their non-manadyeltties, as revealed by internal company
documents, such as job descriptions, performawaluations, and compensation, and that their
managerial functions were more important thair non-managerial onés the success of the
store, the relative importance factor falls irittfavor. The Plaintiffs, on the other hand, argue
that a determination of relative importance maesbased on work that employees actually
performed, rather than what they were expectethbyompany to perform, and that the facts of
what Zahtila and Sciotto actualiljfd with respect to each alledyenanagerial duty is disputed.
The Plaintiffs do not seem tomlethat Zahtila and Sciotto perfoett managerial tasks that were

critical to a store’s operatios®me portion of the time, such their involvement in creating
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work schedules, associate training, and assobiang. They do disputéowever, what their
level of involvement was and whiattan be fairly characterized based on the particular factual
circumstances. The Plaintiffs further argue that the relative importance factor must be considered
in light of the fact that their actual involvent was minor with isgect to the sorts of
management duties that Defendants claim they had.

Some courts have conducted the primary duquiry from the standpoint of what duties

were most important to the employer. Seé&/€a. B & R Supermarket, Inc., 63 F. Supp. 3d

1369, 1381 (S.D. Fla. 2014). Courts have alsadwer, focused on what duties employees
actually performed, recognizingahthey may differ from what formal company documents

might claim._See Dole v. Papa Gino’s of Am., Inc., 712 F. Supp. 1038, 1044-45 (D. Mass.

1989); see also Schaefer mdiana Michigan Power Co., 358 F.3d 394, 400 (6th Cir. 2004) (in

conducting primary duty analysis for FLSA’smakhistrative exemptiori]w]e focus on evidence
regarding the actual day-to-dagtivities of the employeetteer than more general job
descriptions contained in resumes, position desons, and performance evaluations.”). The
record is replete with factudisputes bearing on the questiorr@tive importance that, taken
as a whole in conducting a haitsassessment of an ASM'alj, are material. As such, the
discussion here cannot be exhaustive, but thet@alitouch briefly on tmee of the significant
disputes that preclude summary judgment.

First, it is disputed how much time the Plifs spent on their non-managerial tasks, and
whether they could simultaneouggrform their managerial duties. As discussed above, there is
evidence that the Plaintiffs spent the vast mgjari their time on non-managerial work, and that
they could not perform their managerial work asmently. Zahtila and Sciotto each testified that

they spent the bulk of their time on non-man&jevork, at least 90%nd 70% of the time,
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respectively. Furthermore, Zahtila and Sciotto both stated that, at least some portion of the time,
they could not perform their managerial and megmagerial work conctently. Zahtila claimed
that whenever he performed associate-level tdmkgyould notify his Store Manager that he was
unable to supervise the store at the timétizaDepo. 76:9—-19. Sciotto testified that labor
constraints forced ASMs to engageassociate-level tasks, ratithan simply delegating them.
Sciotto Depo. 70:3—71:14. Furthermore, while tacord does not sufficiently flesh out an
ASM'’s relationship with the SM, there seembfew, if any, duties that another employee,
namely, the Store Manager or another assochaigald not be able to cover. Many of the
managerial tasks that Zahtila and Sciotto cotepleparticularly those related to hiring and
disciplining, had to be approved or finalized by the Store Igandoth Zahtila and Sciotto
testified that their Store Manager was presenterstbre the vast majority of the time, and that

the ASMs closely worked with the SMs, see, e.g., Marino Decl., Ex. 9 1 12

Second, it is disputed why th&Ms performed the non-managerial tasks. The Plaintiffs
argue that Zahtila and Sciotto were forcegéoform such tasks because there were not enough
associates to cover them. [Pdrat 14]. Defendants cite tiEOL guidelines explaining that an
exempt employee generally exercises discratiarhoosing when to perform nonexempt tasks.
[D.Brief at 11]. Even if an employee has disaetto perform his or her non-managerial duties,
see 29 C.F.R. 8 541.106(a), the First Circuitreasoned that “[i]f antrary to their job
descriptions, managers could poioritize their supervisory duties’dzause customer service or
other duties “demanded that they regularlyfgren tasks ordinarily assigned to hourly
employees, a factfinder could reasbly conclude that plaiffits’ exempt and nonexempt duties

were equally important to the successful operation of their restaurants,” Marzuq, 807 F.3d at 441

(citing Morgan v. Family Dollar Stores, In&G51 F.3d 1233 at 1270 (11th Cir. 2008)) (emphasis
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added). In other words, even if Zahtila and8o theoretically had discretion in completing
their non-managerial tasks, their managerialgasight not have been more important if other
duties set by the employer forced them to sometimes prioritize their non-managerial tasks.
Zahtila and Sciotto have both testified to the fhat there were times wheimey prioritized their
non-managerial duties over their managerial ones. For example, $estified that his SM
assigned him non-managerial tasks that predini® from performing any managerial tasks
simultaneously, and Zahtila explained to the Department of Labor, when they were reviewing his
termination, that he failed to input asseitraining time on one occasion because he was
overwhelmed by his other duties and that he understood another manager was covering, see
Marino Decl., Ex. 14 at 3.

Third, there are disputes of fact as to wiagks Sciotto and Zahtila actually performed
with respect to each management duty that Defendants claim they were responsible for. For
example, Defendants’ state that “Zahtilaswasponsible for managing in-store operations,
which included customer serviaecruiting, interviewng.” [D.Facts § 7]. Plaintiffs deny this in
its entirety and rebut with facts, for examplattdahtila actually escalated customer complaints
to the SM and never made the actual hiringslens. [P.Facts | 7]. Similarly in Sciotto’s case,
Defendants claim that he managed the paaiiget. [D.Facts { 63]. Plaintiffs, on the other
hand, state that payroll was created by a coermytstem based on the company budget and that
Sciotto could not change it. Pacts § 63]. Despite the importanaf the relationship between
ASMs and SMs, of the more than dozens of exhibits Defendants submitted with their summary

judgment motion, only one of themasdeclaration by a Store ManadeSee Marino Decl, Ex.

8 While Exhibit 16 to Defendants’ summary judgnt motion includes the declaration of a Store
Manager who worked with Sciotto, it is short aeterences a previougdaration that was not
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16. The Defendants’ reliance on performance reviamd other internal company documents is

not dispositive of the primary duty inquiry becausethe Sixth Circuit noted on a similar issue,
“[n]either the job description that [the plaintiffjrote for his resume nor [the plaintiff's] failure

to dispute [the defendant’s] positi descriptions or performanceadwations prior to this lawsuit
preclude him from arguing thhts day-to-day activities diffdfrom those described in these
documents—such actions merely raise credibility questions for the factfinder.” See Schaefer, 358
F.3d at 400-01 (conducting “primary duty” analyisi€ontext of FLSA’s administrative

exemption).

Thus, there are disputes as to how mtirtie Zahtila and Sciotto spent on their
managerial duties, why they engaged in non-rganal work, and whafahtila’s and Sciotto’s
actual duties were, especially in the contexhefSM’s role. Such fagal disputes belie any
contention that the relative importance inquggo one-sided th#tcan be resolved on
summary judgment.

3. Factor 3: Employee’s Relative Freedom from Supervision

The parties dispute Zahtila’s and Sciotto’mtige freedom from supervision. Defendants
argue that the Plaintiffs were the most serioployee “over the frontral back end of the store
when the Store Manager was not present,” theat iere responsible for opening and closing the
stores, and that they directed lower level employestore recovery in thevenings. [D.Brief at
14]. Defendants further note thati@to testified that his SM was in her office most of the time.
Id. Plaintiffs, in response, argue that that they were not free from dirpetvision because “(1)

the SM was present in the store the vast majofithe time with Plaintiffs and retained all

provided with the motion. See Marino Declx.B6. There is no declaration from a Store
Manager who worked with Zahailincluded among the exhibits.
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authority and control; a&h(2) during the limited times the SMas not present, the SM would
leave detailed instructions and any substantialst@tiwould still require aall to either the SM
or District Managet.[P.Brief at 15].

Freedom from supervision “contemplatefglcisions of the kind and quality normally
made by persons formulating poliaythin their spheresf responsibility, or who participate in
this process, or who exercisdlaarity to commit the employer in a substantial respect, financial,

or otherwise.” Clougher v. Home Depot LAS.Inc., 696 F. Supp. 2d 285, 292 (E.D.N.Y. 2010).

An employee’s exercise of disti@ary authority is a relevangubsidiary consideration. Id.
Courts in this district recognize that an eaygle may exercise discretion with respect to an
individual customer even if the employee iglfiar[ing] to predetermied guidelines.” Hines v.

Longwood Events, Inc., No. 08-CV-11653, 2010 B4&73194, at *8 (D. Mass. June 23, 2010),

aff'd sub nom. Hines v. State Room, Inc., 63d 235 (1st Cir. 2011) (citing Reich v. John

Alden Life Insurance Co., 126 F.3d 1, 3 (1st Cir.1997)).

More recently, the First Circuit decided atmararly instructive case, Marzug v. Cadete

Enterprises, Inc., 807 F.3d 431 (2015). The Maraoqrt found that, on facts comparable to the

ones at issue here, the relativparvision factor weighed invar of the plaintiffs, Marzuq, 807

F.3d at 444, but was not dispositive of the priyrduty inquiry, id. In_Marzugq, the plaintiff had
“some autonomy over the day-teydoperations,” but was “unakie make any significant or

substantial decisions.” Id. at 443 (citing Burger King, 672 F.2d at 227). For example, the Marzuq

plaintiff was expected to follow company pemures, was subject to regular supervision by
company directors who visited a store formifautes to four hours per week, had limited
problem-solving authorityg(g., he could not outsource maintenance work), and had limited

authority to resolve customer disputeg( he could buy a customer a cup of coffee if they
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complained about theirs). Id. There was also some evidence that the Marzug managers could
terminate lower level employees for soreasons, but not others. Id. The Marzuq Court
concluded that the plaintiff magers were closely supervisaad that the freedom from
supervision factor faved the plaintiffs. Id.

Like in Marzug, the record shows that Zahtitad Sciotto had some degree of autonomy
in implementing corporate policies, but thagytwere “unable to make any significant or
substantial decision on [their] own.” Sek {(quoting Burger King, 672 F.2d at 227). For
example, ASMs were permitted pursuant tmpany policy to markdown goods that were
damaged and to extend a customer’s layaway lig €ipe days on a case-by-case basis, but they
could not change the policy. They could ciss@ciates who violated company policy and could
“coach in the moment” to ensure associates detag their tasks in accordance with company
policies, but they could not fire or pronecdssociates. They would review the employee
schedule to ensure the store was staffedinviibdget, but a program called Kronos auto-
generated the schedule based on that company ththgy would also check payroll and recent
sales in the mornings to ensure that the stasgedtwithin budget and¢h relay the information
back to the SM. Furthermore, it seems that Sciotto and Zahtila were able to determine, at least
sometimes, which non-managerial tasks they netapdrform based on what was needed at the
time. There is also evidence, however, thatSM assigned ASMs to non-managerial duties.
Sciotto has also suggested that this soaudbnomy was an illusiomecause it was understood
that the Operations ASMs were requirediliari on nonexempt tasks where and when needed,
and he would sometimes ask his SM what rganal tasks should b#one if it was busy.

The parties also dispute how closely sujsad the Plaintiffs were. The Defendants

mainly focus on explaining that complete freedoom supervision is natquired to find that
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this factor weighs in their favor and that flaintiffs were the most senior employees some
period of the time. Even if th& the case, there is evidencetba record to support Plaintiffs’
contention that they were nonetheless closelyrsigexl. The Store Manager was in the store the
vast majority of the time and both Zahtila and 8oitestified that he or she had to be involved

in all major decisions. Zahtila and Sciotto did have any final authority in hiring, firing, or
sanctioning associates. With respect to certairesiuZahtila and Sciottappear to have had

even less discretion than the manager in Marzug. Unlike here, where ASMs only monitored the
schedule to ensure it complied with the budged accounted for unanticipated events, the

manager in Marzuq actually created the Wgeknployee schedules and decided how many

hours each employee was assigrses, Marzug, 807 F.3d at 443. They also had limited authority
in resolving customer complaints: they coalercise their discreth within narrow company
parameterse(g., a small discount on damaged goods). Funtioee, it seems that at least some of
Zahtila’s and Sciotto’s manager@ities could be reduced to sipollowing the SM’s detailed
orders. An example would be Zahtila’'s rolee@gmodeling the store. According to Zahtila,
someone from the company surveyed the stodeceeated a floor plagetailing the new layout.

The SM went over the floor plans with him andyded him with daily istructions on what to

do. Zahtila then carried out theemstructions, which included delegating tasks to associates.
Zahtila Depo. 26:12-22; 27:2-18. Furthermore, tiesme evidence that the Store Manager
would be the on-floor manager when Zahéfed Sciotto were engaged in nonexempt work
(although how frequently is unclear). It alsems that an SM’s presence on the floor was not
required in order to micromanage the ASMs because he or she could ensure his or her orders

were followed by ringing their beepershy providing detailed instructions.

26



Thus, the parties dispute the degree of supiervthat the Plaintiffs were subject to,
which is crucial in analyzing the third prary duty factor. Nonetheless, while there are
unresolved facts, the record as it exists now meaelily supports a findg that the Plaintiffs’
were not relatively free from supervision, espkgia light of the Firg Circuit’s holding in
Marzuqg. See 807 F.3d at 444.

4. Factor 4: Relationship Between Zahtila’s and Sciotto’s Salaries
and the Wages Paid Hourly Eployees for Similar Nonexempt
Work.

The relative wage factor maostrongly supports the Defendanéssertions that Zahtila’s
and Sciotto’s primary duty was managementtifesDefendants highlighted, Zahtila’s and
Sciotto’s pay, if converted to an hourly gea—even assuming Zaldis and Sciotto’s own
estimates of how many hours they worked—efareeded the wage of hourly associates. During
the relevant time period, assoeistreceived $7.25 per hour. Converting their salary to an hourly
wage and assuming a 60-hour workweek, Zalibuld have received roughly $18 per hour and
Sciotto would have received roughly $22 peur, or roughly $1,800 per week and $1,300 per
week, respectively. Even when the comparisomaats for the fact that hourly associates earn
time-and-a-half for every hour they work over 40 lprahtila’s and Sciotto’salaries were still
significantly higher.

The parties, however, have not providedhbarly wages of more senior associates or
coordinators for comparison. Such a comparisonccaueal that the differential is not quite as
drastic as it first appears and wabtilelp assess the weight of this factor in light of the others.
Furthermore, the relative salary factor carfmmtonsidered in isolation from all the other

primary duty factors, which arertgely inconclusive in this c&. As the Secretary of Labor

highlighted, the primary duty analysis is a cagezl@se analysis of “all the facts.” See 29 C.F.R.
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8§ 541.700(a). Moreover, the FLSAmains a distinct exemptidar employees with high wages
for which Zahtila’s and Sciotto'wages are too low. 29. C.F.R. § 541.801.
5. Primary Duty Inquiry as a Whole

The analysis of the above facdalemonstrates that there araterial factual disputes as
to whether Zahtila’s and Sciotto’s primary gutas management. The record suggests that
Zahtila and Sciotto performed both manageaarad non-managerial tas@aring their careers at
Marshalls. At the very least, Zla and Sciotto performed sometbe managerial tasks listed in
the company job description occasionally. Beyorad, ti is hotly disputedvhat percentage of
their time was devoted to their managerial versus-managerial tasks, and especially whether
they could concurrently perfortheir competing tasks. Thus, a noen of the factors that inform
the primary duty inquiry are inconclusive—sgexally the first andsecond factors involving
relative importance of dutiemd the amount of time spent on exempt duties—because of factual
disputes the parties raised. The third faatelative freedom from supervision, was also
disputed, but seemed to weigh in favor of Biaintiffs’ position on the awent record; while the
fourth factor weighed in favor of the Defdants’ position. The resdlan of these factual
disputes is critical to deteining whether the Plaintiffs’ priary duty was management or not,
and the evidence is certainly not so onegithat the Court could find in favor of the

Defendants at this stage.

% “An employee with total annual compensatafrat least $100,000 is deemed exempt under
section 13(a)(1) of the Act if the employee customarily and regularly performs any one or more
of the exempt duties or responsibilities of ae@xive, administrativer professional employee
identified in subparts B, C or bf this part.” 29. C.F.R. § 541.601.
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Depending on the resolution of such factigputes, Zahtila and Sciotto might most
appropriately be characterized@st-time managers, full-time assates. Taken as a whole, itis
not apparent whether such an employee has management as his primary duty. The First Circuit
observed that in a scenario where “a factfirdktermined that plaintiffs’ nonexempt duties
regularly consumed more than forty hours per waed that plaintiffs did not, in fact
simultaneously perform managerial duties durirsgilastantial portion of that time,” then he or
she might very well conclude that a plaintiffismary duty is not management. Marzuq, 807
F.3d at at 445. In fact, concluding that sacpart-time managefyll-time associate had
management as his primary duty would, as tigt Elircuit observed, contravene FLSA'’s policy
objectives. Id. One of the FLSAfmlicy objectives was “to spad employment more widely
through the work force by discouraging employfeosn requiring more than forty hours per

week from each employee.” Id. (quoting Mdrsa Chala Enters., Inc., 645 F.2d 799, 803 (9th

Cir. 1981).

Accordingly, summary judgmeidg not appropriate at thisegje because material factual
disputes concerning the primary duty requirement.eXigerefore, it is not necessary to address
the remaining two requirements of the FLSA&extive exemption. See.idt 447 (“The factual
dispute concerning primary duty suffidesforeclose summary judgment.”).

V. CONCLUSION

For the foregoing reasons, the Defendants’ Mofor Summary Judgmeas to Plaintiffs’

Sciotto’s and Zahtila’s Claimi&CF No. 122] is DENIED.
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SO ORDERED.

Dated:March 31,2017
[/s/ Allison D. Burroughs
ALLISON D. BURROUGHS
UNITED STATES DISTRICT JUDGE
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