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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

NITZA LOPEZ-LOPEZ,
Plaintiff,

V. CIVIL ACTION NO. 14-10063-MPK

CAROLYN COLVIN, ACTING

COMMISSIONER OF THE

SOCIAL SECURITY

ADMINISTRATION,
Defendant.

MEMORANDUM AND ORDER ON PLAINTIFF'S MOTION FOR ORDER
REVERSING DECISION OFHE COMMISSIONER (#16) AND
DEFENDANT'S MOTION TO AFFIRMTHE COMMISSIONER’S DECISION (#24)

KELLEY, U.S.M.J.

[. INTRODUCTION

Plaintiff Nitza Lopez-Lopez seeks reversaltioé decision of Defendant Carolyn Colvin,
Acting Commissioner of the Social Securtyministration (“*SSA”), denying her Disability
Insurance Benefits (“DIB”) and Supplemental S&guncome (“SSI”). (#16.) Defendant moves for
an Order affirming the Commissioner’s decision. (#24.) With the administrative record having been

filed and the issues fully briefed (#16-1, #2fe cross motions stand ready for decision.
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With the parties’ consent, this case was reassigniebtondersigned for all purposes, including trial and the
entry of judgment, pursuant to 28 U.S.C. § 636(c). (##20-23.)
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IIl. BACKGROUND

A. Procedural History

Lopez applied for DIB and SSI on December 21, 20112 6TR81-91.) She initially alleged
that she became disabled on October 31, 2009, dnajtw depression with psychotic features and
high blood pressure. (TR at 202.) She subsequently changed her onset of disability date to November
1,2011. (TR at 28, 279.) Her applicens were denied initiallyrad upon reconsideration. (TR at 55-
102.)

On July 2, 2013, a hearing was held before administrative law judge (“ALJ") Sean Teehan.
(TR at 26.) At the hearing, Judge Teehan hesstimony from Lopez, who was sometimes assisted
by a Spanish-English language interpreter, and Dr. James Cohen, Ph.D., a vocational expert. (TR
at 16, 26-54.) On July 26, 2013, the ALJ issaedunfavorable decision. (TR at 13-25.) On
November 12, 2013, the Appeals Council denied Lopegsest for review. (TR at 1-6.) With that,
the ALJ’s decision became fin&ee Tefera v. Colvi®1l F. Supp. 3d 207, 2011 (D. Mass. 2014).

On January 9, 2014, having exhausted her administrative remedies, Lopez filed this action
for review pursuant to 42 U.S.C. § 405(g). (#1.)

B. Factual History

At the time of the administrative hearing, leapwas fifty-two years dl (TR at 31.) She had

been living in a shelter for the past eight n@gince moving out of her daughter’s house. (TR at

38.) Lopez graduated from high schéalyd also received training to be a receptionist. (TR at 31-

2
The designation “TR” refers to the Social Security administrative record.
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In some parts of the record, it is reported thagidz only completed school through the fourth gre@keg €.9,
TR at 297.)



32.) Lopez had past relevant work experience as a receptionist, an accounting clerk, a sewing
machine operator, and a customer service clerk. (TR at 32-35, 51.)
1. Medical Records

In this action, Plaintiff argues that the Aetred by failing properly to evaluate her mental
impairments. (#16-1 at 5-7; TR at 30.) As a result, the Court need only focus on Lopez’s mental
health history.

Lopez’s relevant medical history begins on December 8, 2009, when she went to the First
Hospital Panamericano in her then-home of PURito complaining of “exacerbation of depressive
symptoms -- audiovisual hallucinations, poor judgment, poor control, [and] agitation.” (TR at 286.)
She was admitted for “stabilizationlt() At the hospital, Lopez wareated with medications and
individual and group therapyid() Lopez was dischargemh December 16, 2009. (TR at 286-87.)

At that time, she was tolerating her medicatj@rl had responded appropriately to therapy. (TR

at 286.) Upon discharge, Lopez waand to be alert and fully oriented; she had logical, coherent,

and relevant thoughts; she maintained good hygiene and personal care; she had a euthymic mood
and congruent affect; and she denied hallucinataelgium, and suicidal/homicidal ideation. (TR

at 287.) Lopez was diagnosed aexing from “major depressiveisorder, severe, recurrent, with
psychosis”; “acute stressors: problems withswr, economical problems”; “long-term stressors:

poor stress management skills”; and a Glotssessment of Functioning (‘GAF”) score of'qad.)

She was prescribed medication, and it was recardetethat she follow up with a psychiatrisd.
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The Global Assessment of Functioning (“GAF”) scale is used to rate a patient’'s “overall psychological
functioning.” American Psychiatric Institute, Diagnostic &itical Manual of Mental Disorders (“DSM-IV") 32 (4th
ed.1994). The scale goes from “1,” indicating that the patiesd laersistent danger of severely hurting self or others,”
to “100,” indicating “superior functioningld. A score in the range of 51-60 indicates “[m]oderate symptoms (e.g., flat
affect and circumstantispeech, occasiohpanic attacks), or moderate difficulty in social, occupational, or school
functioning (e.g., few friends, conflicts with peers or co-worketd).at 34.
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On October 20, 2011, Plaintiff went to BowdoStreet Health Center in Dorchester,
Massachusetts, where she was seen by Janet Lincoln, a nurse practitioner. (TR at 349-50, 375.)
Lincoln noted Plaintiff's “long extensive psychestory, including auditory hallucinations telling
her to hurt herself and two attempts at suwddgt medication overdose.” (TR at 349.) She reported
that Lopez denied current suicidal or homicidal thoughds.l(incoln assessed that Lopez suffered
from “depression/psychosis,” as well as headaches which might be related to her psychiatric
medications. (TR at 350-51.)

On October 26, 2011, Lopez was seen in Bow's psychiatric diision by Amy Brow, a
licensed social workerld.) Lopez reported to Brow “current depressed mood, poor sleep and
appetite, fatigue, lack of motivation, and tearfgi&but no hallucinations or suicidal or homicidal
thoughts. Id.) Lopez also reported a significant family history of mental illnessudnag her
mother and siblings who suffered from degsion and a sister who has schizophretdg. Brow
diagnosed Lopez with “Major Depressive Disorder.” (TR at 352.)

On November 1, 2011, Plaintiff underwentpaychiatric evaluation by Dr. Gabrielle
Goldberger. (TR at 387-88.) Dr. Goldberger notedriiff's history of major depressive disorder
with psychotic features, hospitalizations, andisialdhoughts. (TR at 387She also cited Lopez’s
childhood abuse, witnessing of her mothesise, and Lopez’s abuse by her long-separated
husband.Ifl.) Lopez denied current psychotic sympand suicidal or homicidal thoughtil.}

Dr. Goldberger found that Lopez had good hygieves cooperative and spoke easily, had normal
movement and good eye contact, appeared witth aftect but responded bmmor, was of average
intelligence, had fair insight and judgment, audfered from no gross nelogical deficits. Id.)

Dr. Goldberger diagnosed Lopag suffering from major depressive disorder, recurrent, moderate



to severe, with a history of psychotic featurég.) (Plaintiff returned to Dr. Goldberger later that
month. (TR at 354.) The doctor foutttht Plaintiff's mental status was “appropriate, coherent but
also different from last visit,” and that shteesed “slowed/sedated, [or possibly] overmedicated but
does not report feeling anyfidirent from before.”Id.) Dr. Goldberger refertePlaintiff for “higher
level care.” [d.)

On November 14, 2011, Lopez was seen again bwBiTR at 253.) Brow stated that Lopez
“[p]resents with significant level of geession and functional impairmentlt() Brow referred
Lopez to a partial hospitalization prograral.f

From December 2 to December 19, 2011, Lopetqgyaated in a partial hospitalization
program in the Arbour Health System. (TR at 3®0b.) She was treated by Dr. Anmir Agresar. (TR
at 291.) Lopez’s chief complaints wetkfeel so anxious and sadlt() She reported that her move
to Boston had lead to increased depression, gnyiabic attacks, and paranoia. (TR at 302.) Lopez
stated that she had previously been hospédlfour times, most recently in 2009. (TR at 292, 295-
96, 302.) She also stated that she had atterspteide twice by prescription drug overdose in 2004
and 2009, but denied current suicidal thoughts or drug (ld.It was determined that Lopez had
only a limited understanding of her mental iliness,that her reliability as an informant about her
symptoms was good. (TR at 297, 628pez also claimed to be in current compliance with her
medication regimen. (TR at 292.) Based on these circumstances, and her history of major depression,
Lopez was considered to be a “moderate” risk for suicide. (TR at 298.) Lopez also reported

difficulty with concentration, inforration retention, sleep, and anxiety.] Dr. Agresar diagnosed
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Medical records from her hospitalization in 2004 indicate that Lopez had been previously hospitalized “after
presenting ... suicidal structured ideadacerate and self-mutilate her body, together with auditory hallucinations
commanding her to harm herself.” (TR at 532.)



her with major depressive disorder, recurrentese without psychotic features, and assessed her
GAF as 4C.(TR at 301-02.) At discharge, he reconmued that Lopez continue with medication
and therapy. (TR at 302-03.)

After her discharge, Lopez began outpatibetrapy with Francisco Matorras, M.A., who
had treated her in the program. (TR at 324, 340-42, 346-47.) Lopez told Matorras that she was
suffering from chronic depression which she httreéd to her recent move to Boston from Puerto
Rico, where she left family behind. (TR at 340.¢&ks0 showed symptoms of post-traumatic stress
disorder (“PTSD”) stemming from “[e]motional abuse and domestic violence experience and
community violence related experiences,” including “actual or threatened death or serious injury”
by her father or husband, whictedd her to feel afraid, hopsekand depressed.” (TR at 340-41.)
Lopez also suffered from “excessive worrying,tisd withdrawal and isolation, sleep problems,
noticeable fatigue, concentration problems, ‘@uitidal ideas.” (TR at 324, 340.) Matorras noted
that Lopez “has been hospitalized on a number of occasions,” during which “[s]uicidal or self
injurious behaviors were present.” (TR at 3486 diagnosed Plaintiff with major depressive
disorder, recurrent, severe without psychosiatéires, and rated her GAF at 52. (TR at 346.) He
changed his diagnosis in his typewritten report to major depressive disorder, recurrent, moderate and
PTSD. (TR at 341.) Matorras noted that Lopé%dognitive decline is a barrier to treatment
success.”Ifl.) On December 29, 2011, Lopez denied “all psychiatric symptoms,” but reported
increased difficulty concentrating and thinking. (TR at 343.)

On January 3, 2012, Lopez returned to Bow@&ineet Health Clinic for a follow-up visit,
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A GAF score in the 31-40 range “indicates [sJome impaitrimereality testing or communication ... [or] major
impairment in reality testing or communication ... [or] majgp&inment in several areas, such as work or school, family
relations, judgment, thinking, or mood.” DSM-IV at 32.
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and she told Lincoln that she was “feeling much better.” (TR at 355.) Lopez denied having any
symptoms of depression or anxietyl.Y Lincoln reported that Lopez was alert, easily engaged, and
smiled frequently.i@.)

On January 5, 2012, Matorras reported that Lopez felt “anxious and with low energy,” and
was having trouble sleeping, but he found “no@esimental status abnormalities.” (TR at 339.)
On January 12, 2012, Matorras found her to be staittheno serious mental status abnormalities.
(TR at 338.) During a January 26, 2012, appointmegez “denied any anxiety symptoms,” and
stated that she was feeling happier becauseak applying for indepelent housing, which would
relieve some of the negative feelings st@s having living with her daughter. (TR at 335.)
However, she also reported sleep problems, excessive fatigue, memory problems, decreased
sociability, sadness, and feelings of worthlessné$3.NMatorras reported that she was compliant
with her medication regimenld() He diagnosed her with major depressive disorder, recurrent,
moderate and PTSDId()

On January 31, 2012, Lopez returned to Lincoln for her yearly physical examination. (TR
at 370.) Lincoln wrote that Lopexztepression was “[c]urrently stal§ and that she was “smiling
and pleasant, engaging in her healthcare.” (T3¥ &f) Lincoln counseled Lopez to continue taking
her medications even if she felt better, “as that is what the medications are supposeddq do.” (

On February 8, 2012, Lopez had her first sessvith a group therapist, and soon after
started therapy in a women’s support groufhwRebecca Abboud at Arbour Counseling. (TR at
331.) Ataregular therapy appointment on February 9, 2012, Matorras wrote that Lopez was “feeling
sad,” was having difficulty with activities of daily living, and was dependent on her daughter. (TR

at 330.) At the appointment, Matorras obsermedsigns of anxiety and found her memory and



orientation to be appropriate, but observed that Lopez had difficulty making decisionsig
diagnosed her with major depressive disorder, recurrent, moderate and RIT)SIh February 23,
2012, Lopez told Matorras that she had been sigepell, was motivated to move to new housing,
and was having a better relationship with her daughter and grandchildren. (TR at 323.)

On March 13, 2012, following an appointment, Dr. Goldberger sent Lopez to the emergency
room at Beth Israel Deaconess Medical Center for a psychiatric evaluation because of a “concern
for dissociation & anxiety,” mental disorgaation, and shakiness. (TR at 365-67.) Lopez was
initially evaluated by Dr. Richarl{lasco, who ruled out toxic anetabolic causes of her current
mental status, and gave her provisional diagnofssasxiety, depression, and psychosis. (TR at 367.)
She was discharged the same day, with insbastirom Dr. Louisa Canham to follow up with her
therapist. (TR at 365.)

On March 14, 2012, Plaintiff followed-up with Matorras, and reported increasing levels
anxiety and depression. (TR at 321.) Matorras observed that “[a]nxiety symptoms are present,”

“[s]leep problems have worsened,” “[tJremblingoeshaking associated with anxiety has worsened,”

and “[h]ypervigilance is still occurring.”ld.) He noted that Lopez was taking her medication
regularly. (d.) On April 4, 2012, Matorras found that Lopez’s depressive episodes had worsened
and become more frequent and intense; that her feelings of worthlessness continued; and that her
difficulty sleeping had led to excessive fatig(lER at 318-19.) He commented that she had made

no progress toward her therapeutic goéts) Matorras had her complete a Zung Depression Scale
survey, on which Lopez “scored Severe Depmssi(TR at 318.) He dgnosed her with major

depressive disorder, recurrent, moderate and PT8D. (

On April 12, 2012, Matorras reported that Logesymptoms have lessened in frequency



or intensity,” although they were still preseffiR at 316.) On May 4, 2012, Matorras noted that
Lopez’s anxiety level had increased in frequency and intensity, and had resulted in motor
restlessness and confusion. (TR at 313.) He r@ported that Lopez continued to suffer from
depression, that she had increasing difficulithvdecision-making, and that her condition was
getting worse overall. (TR at 313-14.) He reported that Lopez was having difficulty with her
daughter and had moved out, and was currently living with a niece. (TR at 456-57.)

On May 17, 2012, Matorras found that Lopez’'s anxiety, depression, and concentration
difficulties continued, but that she was less “sad,” and was having “less difficulty making decisions.”
(TR at 310.) She continued to be anxious about her problems with her daughter, her financial
situation, and the uncertainty of housinigl.X Matorras also counseled Plaintiff on her “lack of
attendance to the sessions$d’) Matorras stated that her “medication compliance is gotatl)'@n
May 25, 2012, Matorras noted that Plaintiff's “[b]ehavior has been stable and uneventful and
medication compliance is good,” but that her symof depression and anxiety had not changed.
(TR at 306.) He wrote that Lopez was havirfjlilty sleeping, had poor appetite, and was anxious
at night. (d.) He diagnosed her with major depressive disorder, recurrent, moderate, and &} SD. (

OnJune 7, 2012, Dr. Goldberger examined (idR.at 383.) The doctor reported that Lopez
was sad and had slow speech, but was “ovapallopriate, coherent, [and] well kemptd.j Lopez
denied mood changes, suicidal or homicitialuights, and auditory or visual hallucinationd.)(

Lopez reported having been offloér medication for a week becawsdee could not afford it, and
Dr. Goldberger discussed options for hecluding pharmacies that will defer co-payisl.Y Dr.
Goldberger continued her on medications, but reduced the strength of the Paxil prescription because

Lopez reported “too much sedationld.{



On June 19, 2012, Dr. Byron Garcia, a psyctsgtexamined Lopez. (TR at 468-70.) She
“present[ed] with depressive and PTSD symptoms.” (TR at 469.) Dr. Garcia noted “no gross
abnormalities” in her mental statudd.j Dr. Garcia diagnosed Lopez with major depressive
disorder, recurrent, moderate and PTSD, and gave her a GAF score(tf. 50.

On June 22, 2012, Matorras rated Lopez’s cumishktof suicide as “very low or absent.”

(TR at 471.) Over the next two months, Matorcastinued to rate Plaiiff's GAF as 50. (TR at

428, 471, 474, 475, 478, 480.) On August 8, 2012, Matorras noted that Lopez’s anxiety was “an
active problem in need of treatment,” and that it “primarily manifested by: panic attacks--which
occur more frequently in certain situations.” (TR at 853.) On August 17, 2012, Lopez reported
improving anxiety symptoms, but daily depressive symptoms, difficulty making decisions, excessive
worrying, excessive fatigue, and social difficulties. (TR at 716.)

On August 31, 2012, Matorras found that Plairgifymptoms had worsened, that she was
experiencing auditory hallucinations, and that ik of suicide was “medium.” (TR at 481.) He
sent her to the Arbour Health System for treatment and hospitalization, where she stayed until
September 12, 2012. (TR at 678, 691.) At the hospitadez was treated by Dr. Agresar. (TR at
676.) Lopez reported increased psychiatric symgtdue to personal stressors, problems sleeping,
and hearing voices calling her name.) She also claimed to ha¥gassive” suicidal thoughts of
“not having desire to live” approximately once per day. (TR at 682, 685.) Dr. Agresar diagnosed
her with major depressive disorder, recurrentgese with psychotic features and PTSD, and gave

her a GAF score of 38. (TR at 680-81, 690.) He ajsined that Lopez “seems to be exaggerating
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A GAF score of 41-50 indicates “serious symptoms (e.g., suicidal ideation, severe obsessional rituals, frequent
shoplifting) OR moderate difficulty in social, occupatiomalschool functioning (e.g., no friends, unable to keep a job).”
Id. at 34.
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symptoms as she presents more anxious individuatysben out in brakes [sic] when she is in the
program.” (TR at 678, 690-91.) Dr. Agresar also reported that “only a few medication[s] were
started given her non-compliance [history],” aral tifter a few sessions, she “stopped showing up”
for group therapy. (TR at 678.) Upon dischargepez was noted to be depressed and mildly
anxious, with impaired concentration, buthtave normal speech and thought processes; no signs
of psychosis; intact memory, abstract reasgnand executive functioning; fair judgment; and no
suicidality. (TR at 679.) Dr. Agresar prescribaéddication and continued therapy. (TR at 700.)

On September 12, 2012, Lopez requested argancy session with Matorras because she
was experiencing high anxiety, overdose of anxiety medication, and dizziness and concentration
problems, likely prompted by an argument vhr daughter and a need for new housing. (TR at
484.) At the appointment, she told Matorras tiet anxiety, confusion, concentration problems,
insomnia, depression, worrying, and fatigue were worsening ovéiglMatorras gave her advice
on her housing situationld() He rated her GAF at 50. (TR at 485.)

On September 15, 2012, Dr. Garcia examined Plaintiff and noted “no serious mental
abnormalities,” and that “[n]either depression nooehelevation is evident.” (TR at 487.) He rated
her risk of suicide as “low.”ld.) Dr. Garcia gave her a GAF score of 3a.)(

On September 24, 2012, Matorras reported that Lopez’s depressive symptoms continued but
had lessened in frequency and intensity, as shiedertstaying alternately at a women’s shelter and
with her sister. (TRat 489.) He gave her a GAF score of 30.)(On October 12, 2012, Matorras
noted that Lopez’s anxiety had improved, and shathad not reported depressive symptoms. (TR
at 491.) He again gave her a GAF score of ED) At an appointment on November 6, 2012,

Matorras noted that Lopez’s anxiety had increased, and that she had recently gone to the emergency
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room after suffering from a panic attack. (aR885-86.) Through the rest of November, Lopez
reported improving depression and anxiety, and Masocontinued to rate her GAF as 50. (TR at
432, 437, 478.)

On November 10, 2012, Lopez was examined by Dr. Garcia. (TR at 496.) Dr. Garcia
reported that Lopez “appears glum, minimally camnmicative, tense, casually groomed, and tense,”
and showed “signs of anxiety.ld() He prescribed medicationd() On December 8, 2012, Dr.
Garciaagain examined Lopez. (TR at 508.) Lapeprted severe anxiety, and Dr. Garcia noted that
she had an “[a]Jnxious mood and affeettid “chronic maladaptive behaviorsld.) At both
appointments, Dr. Garcia rated her GAF as 50. (TR at 496, 508.)

On December 11, 2012, Matorras found that Bféisxdepressive symptoms had worsened
and were more intense. (TR at 510.) Lopez redatecent panic attack as well as “hearing voices
that call[] her at night.”Ifl.) Matorras found that Lopez had a “med” risk of suicide, exacerbated
by “[a] major depression”; “featligs of hopelessness, worthlessyer guilt”; and a weakening of
her support systemld;) Matorras gave her a GAF score of 5@.)(On December 21, 2012,
Matorras reported that Lopez had a “depresseddthand anxiety, and t@d her GAF as 50. (TR
at 442.)

From December 24, 2012, through January 10, 2PI8ntiff attended a treatment and
partial hospitalization program in the Arboueddth System. (TR at 746-47.) On admission, she
complained of increased panic attacks accompdryeheart palpitations, chest pain, shortness of
breath, sweating, and trembling in one léd.)(Lopez reported that she was experiencing similar
symptoms once or twice per weékit that Ativan had helpedd() She told Dr. Catalina Melo, the

attending psychiatrist, that she does not alwale her medication, but might take it only “when
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she is not feeling well.”ld.) A mental status examination eated a “clearly anxious” affect and
poor insight, but no other mental deficits. (TR748-49.) Dr. Melo diagnosed her with “[a]nxiety
NOS, r/o panic disorder,” instructed her tkeanedication as prescribed, and recommended that
she follow up with Dr. Garcia. (TR at 748.)

On January 10, 2013, Matorras referred Lopez for hospital admission due to increased
depression and anxiety with psychotic symptoms. (TR at 753.) Lopez described having recent,
worsened anxiety attacks, hearing voicaliing her name, and seeing shadows) Or. Agresar
examined her and found her to have a depressed affect and mood, general anxiety, impaired
concentration, and fair judgment, and to b&vadderate” risk for suicide. (TR at 753-54, 781.) He
diagnosed her as suffering from major depressa@ der, recurrent, severe with psychotic features
and anxiety disorder NOS, and rated her GAB&KTR at 755.) Dr. Agresar prescribed a change
in medication and continued therapy. (TR at 753-bbpez left the hospital before she could be
formally discharged. (TR at 754-55, 785.)

On January 26, 2013, Lopez was evaluatedbyGarcia. (TR at 515-17.) She reported
anxiety as well as three to four panic attacksweek, each lasting forty-five minutes to an hour.

(TR at 515.) She described the panic attackKghsensation of impending doom, increased heart
rate, body tremor and shortness of breath.” (TR1&t) Lopez also claimed to experience “vague
auditory hallucinations,” such as “[a] voice calling [her] namiel) Or. Garcia diagnosed her with

major depressive disorder, recurrent, modeaatePTSD, and gave her a GAF score of 50. (TR at

515-16.)

8

The record shows that Plaintiff failed to show oraled many appointments with mental health providers.
(See, e.g TR at 312, 320, 329, 459, 483, 525, 712, 887.)
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OnJanuary 31, 2013, Lopez told Matorras thattsdd been experiencing worsened anxiety
and continuing panic attacks, ksite denied suicidal thoughtspmychosis. (TR at 518.) She also
denied symptoms of depressiolil.Y Matorras gave her a GAF score of 50. (TR at 519.)

On February 15, 2013, Dr. Garcia examineddmg@and found that she was “stable and doing
fine,” “denie[d] feeling anxious or depressed,” and had no manic or psychotic symptoms. (TR at
840.) He gave her a GAF of 50d.)

On February 26, 2013, Lopez told Matorras 8ta felt less anxious and depressed. (TR at
526.) She stated that a new medication was helpingldgrMatorras found that Lopez was still
suffering from depresion and anxietyld.) On March 12, 2013, Lopez reported feeling anxious and
depressed. (TR at 528.) She described dizzirdssst pain, trouble breathing, panic attacks,
sadness, difficulty thinking and concentrating, and decreased sociatulity4é rated her GAF at
50. (TR at 529.) On April 4, 201®laintiff reported feeling depressed and anxious, which she
attributed to the fact that she had been homébesaore than seven months, and the fact that her
grandchild was removed from her daughter's home. (TR at 824.) Lopez described feelings of
disorientation, memory and concentration proldemouble sleeping, and occasional panic attacks.
(Id.) Approximately one week latdvlatorras found Lopez to be “upbeat and future oriented,” with
no signs or symptoms of anxiety or depression. (TR at 822.) Lopez returned on April 25, 2013,
complaining of anxiety and depression which atiebuted to her unresolved housing situation as
well as lingering fear from the recent BastMarathon bombing. (TR at 819, 821.) On May 9, 2013,
Plaintiff reported that she was feeling better, 4tilt had feelings of anxiety and depression. (TR
at817.) On May 28, 2013, Lopez reported that shdbad feeling anxious, particularly when she

is around “too many people or when she is on the train.” (TR at 814.) On June 11, 2013, Lopez
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reported that she felt depressed, and that shewitesing from weekly panic attacks, likely due to
her housing situation and financial problem®R @t 812.) Matorras gave her a GAF score of 50.
(TR at 813))

2. Medical Opinions

On January 31, 2012, Dr. Carol McKenna, a psjyagist, evaluated Lopez’s condition and
residual functional capacity (“RFCbased on the medical records ohdiéof the state. (TR at 60.)

Dr. McKenna reported that Lopez had symptashglepression, which had resulted in a mild
restriction of activities of daily living; mild problems maintaining social functions; moderate
restrictions in maintaining concentration, persistence, or pace; and one-to-two episodes of
decompensation. (TR at 60-61, 70-T1r.) McKenna stated that, witppropriate treatment, Lopez
could sustain attention and concentration in twow increments during a full work week, and adapt

to typical workplace changes after a brief pewbddjustment. (TR at 61-63, 71-73.) On July 18,
2012, Lisa Fitzpatrick, Psy.D., reviewed and corediwith Dr. McKenna's findings. (TR at 83-86,
95-98.)

On September 21, 2012, Matorras completed a Mental Impairment Questionnaire for
purposes of Plaintiff's appliti@ns for disability benefits. (TR at 398-401.) Matorras reported that
Lopez suffers from the following: depressiand anxiety; poor mennp, appetite, and sleep
patterns; mood disturbance; emotional labilith@donia; feelings of guilt/worthlessness; difficulty

thinking or concentrating; “[o]ddities of thouglmerception, speech, or behavior”; time or place

9

A Social Security claimant’s residual functional capais “an assessment of an individual's ability to do
sustained work-related physical and mental activitieswork setting on a regular continuing basis,” despite mental
and physical limitations. Social Security Ruling (SSR) 96-8p, 1996 WL 374184, at *1 (S.S.A. July 2,s£896);
C.F.R. §8§ 416.920(e), 416.945, 404.1545(a)(1).
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distortion; social withdrawal or isolation; bluot inappropriate affect; decreased energy; and
pathological dependence or passivity. (TR at 3g&fprras found that Plaintiff's mental condition
caused marked limitations with regard to activibédaily living; maintaining social functioning;
and concentration, persistence or pace (“resultifiglure to complete tasks in a timely manner”).
(TR at 400.) He also reported that Pldintiad experienced “three or more” episodes of
decompensation in work or work-like settings in a one-year peridd. Nlatorras stated that
Lopez’s impairments were consistent with fyenptoms and limitations noted in the evaluation.
(TR at 399.) He also stated that Lopez’s symptomdd be expected to last for at least twelve
months. [d.) On March 12, 2013, Matorras updated his answers to include a new list of Lopez’s
medications, and both he and Dr. Garcia signedtiestionnaire, adopting Matorras’s findings. (TR
at 809-11.)

On November 9, 2012, Dr. Raman Gill Chahalasesagency psychiatrist, completed a case
analysis, RFC assessment, and Psychiatric ReMaalinique form (“PRTF”) based on his review
of the medical record. (TR at 403-22.) Dr. Chdbahd that Lopez suffered from major depressive
disorder, recurrent, at a level that qualifies &seaere impairment” but “not of listing level.” (TR
at404.) Inthe PRTF, Dr. Chahal considereq tudting 12.04, for affective disorders. (TR at 405.)
He found that Plaintiff's depressi caused only a mild restrictiaf her activities of daily living
and moderate difficulties in maintaining social functioning and in maintaining concentration,
persistence, or pace. (TR at 415.) He also détexdhthat Lopez had experienced only one or two
“[e]pisodes of decompensatia@gch of extended durationlti() In his Mental RFC assessment, Dr.
Chahal found Lopez to be only moderately lirdite her ability to understand, remember, and carry

out detailed instructions; to “maintain attention and concentration for extended periods”; to “perform
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activities within a schedule, maintain regular attendance, and be punctual’; and to “complete a
normal workday and workweek without interrugsts from psychologically based symptoms and
to perform at a consistent pace without an unreasonable number and length of rest periods.” (TR at
419-20.) Dr. Chahal also found her to be moderditaiyed in her ability to “interact appropriately
with the general public,” and hrer ability to “respond appropriately changes in the work setting.”
(TR at 420.) Dr. Chahal concluddtht Lopez’s “mental allegations are pertially [sic] credible,” but
that the symptoms and limitations that she reported were not entirely consistent with the medical
records. (TR at 404.)

On January 26, 2013, Dr. Garcia examineddzoand completed a questionnaire about her
mental health at the request of the Massachudegiartment of TransitiomAssistance. (TR at 803-
07.) Dr. Garcia wrote that Lopez was currenkigwing the following clinical signs and symptoms:
low energy, sleep problems, panic attacks, h@geless, and concentration problems. (TR at 803.)
He reported that she appeared “physically unkémas “frequent[ly] date and place disoriented,”
had a worried affect, slow speech, and concentration and memory probtejride( stated that
impairments that might affect Lopez’s ability to work included concentration and memory problems,
sleeping problems, panic attacks, depression, low energy, hopelessness, and passive suicidal
ideations. (TR at 805.) Dr. Garcia reported that Plaintiff's mental health condition negatively
affected her ability to do ordinary houseworkyohg, managing medications, general organization,
and visiting family or friendslq.) The doctor stated that Lopszimpairments affect her ability to
work, and that they were expected to last more than one year. (TR at 806.)

3. Hearing Testimony

At the administrative hearing, Lopez testifithat she came to the mainland United States
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from Puerto Rico with her daughter to h&dge care of her daughter’s four childré(IR at 37-38.)
She testified that she lived with her daughter at first, but eventually moved out because she and her
daughter were not getting along well. (TR at 37-39.) Lopez stated that she now lived in a shelter,
and had submitted an application for more g@aremt housing. (TR at 38-39, 42.) She testified that
she has a niece with whom she stayed for thessksy but that they no longer get along. (TR at 43.)
She stated that she also has a sister who lives in theldrga. (

Lopez described a typical daywaking up at 4:00 a.m., and thgtting in the shelter living
room until 6:00 a.m., when it was time for breakf@BR at 39-41.) She told the ALJ that she would
then “go out to do [her] things,” such as go to appointments, shop for groceries, or walk in the park.
(Id.) She stated that she typically uses publicspartation to travel, but sometimes walks or gets
aride. (TR at 39-41.) Lopez testified that, forlees she might read the Bible or watch television.
(TR at 45.) She also stated that, when she hidld her daughter, she went to three-hour services
at church on Sundays, but that she had not fouhdr&le she liked since moving to the shelter. (TR
at 44.) Lopez testified that she eats her meatseashelter, preparing her own in the communal
kitchen with the items that she buys at the store. (TR at 46.)

Lopez testified that from 2000 through 2009, slueked as a receptionist for a furniture
store, primarily answering the telephone for customer service't@lR.at 33-34.) She stated that
she left that job because shesvgaffering from severe anxieflgr which she took medication and

was at one point hospitalized. (TR at 34.)

10

At the hearing, Lopez testified that she did not regain she moved from Puerto Rico, but the record shows
that she made the move around September 28¢&.6.g., TR at 340, 349.)

11

At this part of the transcript, the ALJ stated thapez had that job from 2000-2010, but that appears to be an
error. (TR at 33.)
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Lopez told the ALJ that she is disabladd incapable of performing work because of
depression, anxiety, and panic attacks. (TR at S6¢ testified that she suffers from frequent
depressive episodes, that leave her “[s]athout energy, and [with] no motivation.” (TR at 47.)
She also testified that she suffers from patiicis once a week and that they last approximately
45 minutes. (TR at 36, 47.) She described the panic attacks as follows:

When I’'m going to have an attack, | fegjitness in my chest. | feel that I'm having

a hard time breathing. | feel that I'm going to die. As | was dying [sic] | just feel

awful.

(TR at 48.) She explained that she sometimas weethe emergency room when having a panic
attack because “they hit me hard and | cannot controldL) opez stated that, when having an
episode of depression or anxiety, she does notifaeshe can do anything other than retreat to her
room to lie down, and cannot even watch telewis(TR at 47-49.) Lopez told the ALJ that she is
unable to anticipate whether she is going to stiften a depressive or anxious episode. (TR at 48-
49.) She stated that “[t]here are days | feel okay, but there are so nyarthiald don’t feel okay.”
(TR at 49.)

Lopez stated that she takes medication daily for panic attacks, and said that it helps her,
although it does not “cure [her].” (TR at 36-37.) leaptestified that her depression affects her on
a day-to-day basis “because [she is] not the sansepas [she] used to bETR at 37.) She stated
that she takes medication for depression, as well, and also attends therapy once every one-to-two
weeks. [d.) She told the ALJ that the anti-depressaatlications also help, but do not “cure” her.
(Id.) She stated that the therapy helps, as wdl). (

The vocational expert, Dr. James Cohen, &dstified at the hearing. (TR at 50-54.) Dr.

Cohen identified Plaintiff’'s pastlevant work as a receptionist as semi-skilled, sedentary work; her
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work as an accounting clerk as skilled, sedentanmk; her work as a sewing machine operator as
skilled, light work; and her work as a customeawae clerk as semi-skilled, light work. (TR at 51.)
The ALJ asked Dr. Cohen the following hypothetical question:

Q ... Now, assume, if you will thathgpothetical person is of the same age,
education, language, and work backgrourtti@slaimant. Further assume that, that
if there is work that such a person copéform it would be subject to the following
limitations. This person would have no exertional level, however, would have the
following nonexertional limitations. This person would be able to understand and
carry out two- to three-step tasks anduld be able to maintain concentration,
persistence, and pace in the performance of these tasks for two-hour increments over
an eight-hour workday over a 40-hour workweEhis person would be able to relate
to coworkers and supervisors on a sup&if basis and would be able to have
occasional superficial interaction witheteneral public. This person would be able
to deal with minor changes in the wopkace. Would such a person be able to
perform any of the past work of the claimant?

A She would be able to be a receptst and she could also be a customer
service clerk. It would be my professional [sic] that she could also be the sewing
machine operator, however, it may be mowenplex than two or three steps. Most
--  mean she indicated that she was making part of a bra,enentire bra so I, |
would say that would fall under two to three steps so those three jobs.

Q So the sewing machine operator as performed?
A Correct.
(TR at 52-53.) The ALJ then posed another hypothetical:

Q Now, assume, if you will, that osecond hypothetical person is a -- has
the following limitations. This person -- okay. This person would have marked
limitations in maintaining social functioning as well as maintaining concentration,
persistence, and pace, and also in dms/ of daily living. For purposes of this
functional capacity assessment marked means more than moderate but less than
extreme. A marked limitation may arise wreaveral activities of [sic] functions are
impaired or even when only one is impaired so long as the degree of limitation is
such as to seriously interfere witthe ability to function independently,
appropriately, and effectively in that category. Would such a person be able to
perform any work in the regional or national economy?

A No.
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(TR at 53.)
Plaintiff's attorney also asked the vocational expert a hypothetical question, as follows:
Q If you could presume in the firbypothetical that the person would be
limited to superficial interaction with cowkers and the public, minor changesin the
work setting, but such a person would be unable to maintain attention and
concentration for up to two periodstwo hours at a time throughout the workday
in the course of doing simple and unskilled work. What effect would that have on the
jobs you described?
A That person would not be able to work.
(Id.) The attorney also asked Dr. Cohen:
Q Okay. And if such a person limitéalthe simple, unskilled level were to
experience over the course of the yeanbsentee rate of approximately 12 to 24
absences from the workplace, what effect would that have on the available jobs?
A They would not have an opportunity to work.
(Id. at 54.)
With that, the ALJ concluded the hearingl.)

Ill. THE STANDARD OF REVIEW

Title 42 U.S.C. § 405(g) provides, in relevant part:

Any individual, after any final decision tfe Commissioner of Social Security made
after a hearing to which he was a pantygspective of the amount in controversy,
may obtain a review of such decision hygial action commenced within sixty days
after the mailing to him of ricce of such decision or wiith such further time as the
Commissioner of Social Security may allow . . . . The court shall have power to
enter, upon the pleadings and transcript of the record, a judgment affirming,
modifying, or reversing the decision of the Commissioner of Social Security, with
or without remanding the cause for &earing. The findings of the Commissioner

of Social Security as to any fact, if supported by substantial evidence, shall be
conclusive . . .

The court’s role in reviewing a decision of the Commissioner under this statute is circumscribed:
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We must uphold a denial of social secudtgability benefits unless ‘the Secretary
has committed a legal or factual error in evaluating a particular cl8utivan v.
Hudson 490 U.S. 877, 885, 109 S. Ct. 2248, 2254, 104 L. Ed. 2d 941 (1989). The
Secretary’s findings of fact are conchusif supported by substantial evidenSee

42 U.S.C. § 405(g)see also Richardson v. Perglé®2 U.S. 389, 401, 91 S. Ct.
1420, 1427, 28 L. Ed. 2d 842 (1971).

Manso-Pizarro v. Secretary of Health & Human Serv8.F.3d 15, 16 (1st Cir. 199&ee Reyes
Robles v. Finch409 F.2d 84, 86 (1st Cir. 1969) (holding thas to the scope of court review,
‘substantial evidence’ is a stringent limitation”).

The Supreme Court has defined “substantialevig” to mean “‘more than a mere scintilla.
It means such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Richardson v. Peraleg02 U.S. 389, 401 (1971) (quoti@gnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938peelrlanda Ortiz v. Secretary of Health & Human Sepés5
F.2d 765, 769 (1st Cir. 1991). It has been explained that:
In reviewing the record for substantial extte, we are to keep in mind that ‘issues
of credibility and the drawing of permiss#ihference from evidentiary facts are the
prime responsibility of the Secretary.’@Becretary may (and, under his regulations,
must) take medical evidence. But the resoluof conflicts in the evidence and the
determination of the ultimate question ofalility is for him, not for the doctors or
for the courts. We must uphold the Secretary’s findings in this case if a reasonable
mind, reviewing the record as a whole, could accept it as adequate to support his
conclusion.
Lizotte v. Secretary of Health & Human Sergb4 F.2d 127, 128 (1€ir. 1981) (quoting
Rodriguez v. Secretary of Health & Human Ser§47 F.2d 218, 222 (1st Cir. 1981)). In other
words, if supported by substantial evidence, the Commissioner’s decision must be upheld even if
the evidence could also arguably admitatalifferent interpretation and resueeWard v.

Commissioner of Soc. Seg211 F.3d 652, 655 (1st Cir. 2000)guyen v. Chaterl72 F.3d 31, 35

(1st Cir. 1999) (per curiam).
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Finally it has been noted that,

Even in the presence of substanegaidence, however, the Court may review

conclusions of lawSlessinger v. Sec’y of Health & Human Se&35 F.2d 937, 939

(1st Cir. 1987) (per curiam) (citinghompson v. Harris504 F. Supp. 653, 654 [D.

Mass.1980]), and invalidate findings of faélcat are ‘derived by ignoring evidence,

misapplying the law, or judging ritars entrusted to expertdlguyen v. Chated 72

F.3d 31, 35 (1st Cir. 1999) (per curiam).
Musto v. Halter 135 F. Supp. 2d 220, 225 (D. Mass. 2001).

V. DISCUSSION

In order to qualify for either DIB or SSI, a ateant must prove that she is unable “to engage
in any substantial gainful activity by reason of any medically determinable physical or mental
impairment which can be expected to result in death or which has lasted or can be expected to last
for a continuous period of not less than 12 months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A).

In this case, in determining Lopez’s eligjily for benefits, the ALJ conducted the familiar
five step evaluation process to detene whether an adult is disabl&ke20 C.F.R. 88 404.1520(a),
416.920(a)Goodermote v. Secretary Health & Human Servs690 F.2d 5, 6-7 (1st Cir. 1982);
Veigav. Colvin5 F. Supp. 3d 169, 175 (D. Mass. 2014). Atfirst step, the ALJ found that Lopez
had “not engaged in substantial gainful actigityce November 1, 2011, the alleged onset date [of
disability].” (TR at 18.) At the second, he foutigt Lopez suffered from the following medically
determinable impairments--“anxiety disorder and depressive disorder’--and that both of these
impairments are “severe.” (TR at 19-22.) At stiegee, the ALJ determined that Lopez “does not
have an impairment or combination of impairnsetiiat meets or medically equals the severity of
one of the listed impairments in 20 CFR Part &4hpart P, Appendix 1.” (TR at 22-23.) For this

step, the ALJ considered Listing 12.04, for affeetiisorders, and Listing 12.06, for anxiety-related

disorders.I@.) At the fourth step, the ALJ found that Lopez has the following RFC:
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| find that the claimant has the residual functional capacity to perform a full range

of work at all exertional levels butith the following nonexertional limitations: she

could maintain concentration, persistencpace for two hour increments during an

eight hour workday and 40 hour workweshke could understand and carry out two

to three step tasks, she could have superficial and occasional interaction with

coworkers and supervisors, she could have occasional and superficial interaction

with the general public, and she could deal with minor changes in the workplace.
(TR at 23-25.) And at the fifthep, the ALJ considered Lopez’'s RFC, age, education, and relevant
work experience, and the testimony at the hearing, and determined that Lopez “is capable of
performing past relevant work as a receptiQréstving machine operator and customer service
clerk.” (TR at 25.) After makinthese findings, the ALJ conclud#tht Lopez “has not been under
a disability, as defined in the Social SecuAtt, from November 1, 2011, through the date of this
decision,” and he denied her applications for benefds). (

In her motion, Plaintiff argues that the Aedred by failing properly to consider her GAF
scores from December 2011 to April 2013. (#16-4-@t) She also complains that the ALJ failed
to take into consideration “the assessmentg 8bcial Security evaluator who opines that [t]he
claimant suffers marked limitations in the apational domain of concentration, persistence and
pace.” (d. at 7.) Finally, she claims that the Alrdexl because he did not “address uncontroverted
evidence that plaintiff would be expectednigss time from work du her medical condition.”
(1d.)

A. Global Assessment of Functioning Scores

Plaintiff first contends that the ALJ erred because he either failed to address or improperly

rejected the findings of Dr. Agresar, Dr. Garcia, and Matorras as to her GAF score. (TR at 4-7.)

From December 2011 through Ap2i013, Lopez was given@AF score of 50 or below at least

twenty times, all by doctors or therapistsawepeatedly examined and treated I&#ze(id at 5-6.)
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A “50”on the GAF scale indicates that the patient suffers from “serious symptoms (e.g., suicidal
ideation, severe obsessional rituals, frequdrdpkfting) [or] moderate difficulty in social,
occupational, or school functioning (e.g., no friendsgble to keep a job).” American Psychiatric
Institute, Diagnostic & Statistical Manual of Mental Disorders (“DSM-IV”) 34 (4th €d.1994). In
December 2011, Dr. Agresar found that Lopez &&AF of 40, and in January 2013, found it to
have dropped again, to 38. (TR3@tL-02, 755.) Those scores indicate “[sJome impairment in reality
testing or communication ... [or] major impairment in reality testing or communication ... [or] major
impairment in several areas, such as wosdcbool, family relations, judgment, thinking, or mood.”
DSM-1V at 32. In his decision, the ALJ acknowleddled score of 38, as welk a score of 60 that
was given to her in 2009, well before she appledenefits. (TR at 19.) He makes no mention,
however, of the fact that numeracores of 50 were given to Plaintiff over the relevant time period.
Defendant argues that this was not in eremduse the GAF scale is not part of the DSM-V,
the newest edition of the manual, published iry[2@13. (#25 at 14-17.) Defenutaalso claims that
“[i]t appears that the GAF scores remained constant because Mr. Matorras and Dr. Garcia did not
update the pertinent section of their progress noties) Tefendant further claims that the ALJ did
not err because the scores appear to be inconsistent with some of the objective findings in the same
records. Id.)
Defendant is correct that the GAF scale wasmdtided in the most recent version of the
DSM. See King v. ColviNo. Civ. A. 14-10380-ADB, 2015 Wh31589, at *14 (D. Mass. Sept. 11,
2015) (“Indeed, the American Psychiatric Asation has moved away from the GAF system in
recent years”)Mendes v. ColvinNo. Civ. A. 14-12237-DJC015 WL 5305232, at *8 (D. Mass.

Sept. 10, 2015). However, “the Social Securityrdistration ... has indicated that it will continue
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to receive into evidence and consider GAF scoiglsis-Peck v. ColvinNo. Civ. A. 14-cv-30084-
KAR, 2015 WL 4692456, at *n.3 (D. Mass. Aug. 6, 2015) (citing SSA Administrative Memorandum
13066 (July 22, 2013)). Further, courts have not disavowed the GAF scale as a measurement of
one’s mental capacity: “Although ALJs ‘cannot dnalable inferences from the difference in GAF
ratings assigned by different clinicians or froirggle GAF score in isolation,’ they can continue
to ‘consider GAF scores just fthey] would other opinion evehce, [although] scores must have
supporting evidence to be given significant weigh¥1éndes 2015 WL 5305232, at *8 (quoting
Bourinotv. ColvinNo. 14-cv-40016-TSH, 2015 WL 1456183*H38-14 (D. Mass. Mar. 30, 2015));
seeKing, 2015 WL 531589, at *14. Moreover, the GAF scale wadfect at the time that Plaintiff's
caregivers used it as a means to define her mental limitaBesaslendes 2015 WL 5305232, at
*8. Finally, it is well settled that:
Treating physicians’ opinions are ordinardgcorded deference in Social Security
disability proceeding[sRichards v. Hewlett—Packard Cor®92 F.3d 232, 240 n.
9 (1st Cir. 2010), because these sources are likely to be the medical professionals
most able to provide a detailed, longituali picture of [the claimant’s] medical
impairment(s) and may bring a unique perspective to the medical evidence that
cannot be obtained from the objective medical findings alone or from reports of
individual examinations, such as consultaexaminations or brief hospitalizations.
King, 2015 WL 5315189, at *14 (citing 20 C.F.R. 8§ 416.927(c)(2)) (internal quotation marks
omitted). “Thus, a treating-source opinion is entitiedontrolling weight, if it is ‘well-supported
by medically acceptable clinical and laboratorygdiastic techniques and is not inconsistent with
the other substantial evidence in [the claimant's] case recold.”(quoting 20 C.F.R.
§ 416.927(c)(2)). If the ALJ does not give aatling weight to a treating source opinion,
the ALJ considers an array @fdtors to determine what weigbtgrant the opinion, including the
length of the treatment relationship and the frequaf@xamination, the nature and extent of the

treatment relationship, the degree to which thaiopican be supported by relevant evidence, and
the consistency of the opinion with the record as a wig#e20 C.F.R. § 404.1527(c)(2)-(6);
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416.927(c)(2)-(6). Further, the regulations requirpididators to explain the weight given to a
treating source opinion and the reasons supporting that de@sie20 C.F.R. § 404.1527(c)(2);
416.927(c)(2) (“We will always give good reasons inmatice of determination or decision for the
weight we give your treating source’s opinion.”).

Bourinot 2015 WL 1456183, at *11-18egeConte v. McMahom72 F. Supp. 2d 39, 48 (D. Mass.
2007);Walker v. BarnhartNo. Civ. A. 04-11752-DPW, 2005 WL 2323169, at *18 (D. Mass. Aug.
23, 2005) (The ALJ must “accept[] or@icitly discredit[]...the record evidence from [the claimant]
and her treating physician”). Here, the ALJ shouldeheonsidered all of the evidence, and given
specific reasons when rejectingetbpinions of the treating sourcésThe fact that he did not
constitutes reversible error.

Defendant also speculates that Matorras and@rcia may simply not have updated their
progress report form to reflect a change in GAF score, and argues that the scores appear to be
inconsistent with other findings in those repd#&5 at 14-17.) Defendantiins, in particular, that
some reports by Matorras and Dr. Garcia statelthpéz’s GAF is 50 while also finding that she
had no objective signs of aty or no mental abnormalitié(ld. at 15-16.) Instead of supporting

Defendant’s argument, however, these claims detradaghe need for further development of the

record. An ALJ “has a ‘duty to develop an addquacord from which a reasonable conclusion can

12

Importantly, in this case, the ALJ afforded Dr. Ga's report and mental impairment questionnaire “little
evidentiary weight” because “Dr. Garcia’s conclusions are inconsistent with the medical evidence of record when
view[ed] in its entirety.” (TR at 24.) The ALJ offered nesflic examples or evidence from the record demonstrating
the purported inconsistenci&ee, e.gBourinot v. ColvinNo. 14-cv-40016-TSH, 2015 WL 1456183, at *13 (D. Mass.

Mar. 30, 2015) (“The ALJ provided specific reasons, suggoby evidence in the case record, for his decision to
discount each of the opinions of Dr. Anderson, Dr. Bummd &x. Vogel. The reasoning is sufficiently specific to inform
both the claimant and this reviewing Court of how eaghtiing source opinion was evaluated”). Given that a treating
physician’s opinion is generally affordednsiderable deference, relying on a sweeping statement alone simply is an
insufficient basis upon which to devalue Dr. Garcia’s opinion.

13

The first of the reports Defendant cites in suppothizfargument is Dr. Garcia’s from January 26, 2013. (TR
at 515-17 [duplicated at TR 849].) Contrary to Defendaalésm, in that record, Dr. Garcia stated that Lopez

“appear[ed] anxious” and showed “signs of ankieand also that she reported hallucinatioit.) (
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be drawn.”King, 2015 WL 5315189, at *11 (quotirkeggarty v. Sullivaj947 F.2d 990, 997 (1st
Cir. 1991)). Accordingly, “[i]f the evidence dseot support a source’s opinion and the ALJ cannot
ascertain the basis for the source’s opinion, the ALJ has an obligation to “make every reasonable
effort” to recontact the source for clarificationldl’ at *12 (quotingsaeta v. BarnhartNo. Civ. A.
06-10500-DPW, 2009 WL 2487862, at *5 (D. Ma&sg. 13, 2009) (quoting SSR 96-5P, 1996 WL
374183, at *6 (July 2, 1996))). “Specifically, the Ainlist recontact the treating doctor when the
doctor’s records are inadequate, contain canfliicambiguity, do not appear to be based on
medically acceptable diagnostic tedums, or appear incompletdd. (citations and internal
guotation marks omitted). “The ALJ may carry dbts duty by seeking additional evidence or
clarification from the source, telephoning the medicaVider, or requesting copies of the records,
a new report, or more detailed reportd. (quotingGaetg 2009 WL 2487862, at *5).

In this case, the ALJ should have soughtifitation before rejecting the GAF findings of
Lopez’s treating sourceSee id The failure is particularly pblematic here, where Lopez’s GAF
score was repeatedly and consistently found teCber below, and there was significant evidence
that Lopez suffered from a number of serious mental health problems. The ALJ may ask, for
instance, why Dr. Agresar gave Lopez a GAF sob@8 while in the same report stating that she
appeared to be exaggerating her sympto8eelR at 678, 690-91.) Alsdhe ALJ can inquire as
to whether Dr. Garcia and Matorras intended t@ giopez so many GAF scores of 50, or merely,
as Defendant posits, neglected to erase the entry from the form. Further, the ALJ should ask the
sources to provide explanations for seemingtpisistent or unsupported findings. Only when the
record is fully developed can the ALJ can maKlleaision that is supported by substantial evidence.

B. Worksheet
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Lopez also argues that the ALJ erred becdgstailed to discuss “the assessments of a
Social Security evaluator who opines that [tlhe claimant suffers marked limitations in the
occupational domain of concentration, persisggrand pace.” (#16-1 at 7 [citing TR at 265-68].)
The assessment in question is titled “IR Speciajdet Case Analysis Worksheet,” and appears to
be an internal SSA summary ofise of Plaintiff's medical historthat was forwarded to Dr. Chahal
for use in his state-ordered assessmegexTR at 265-68, 403-04.) The name of the evaluator is
not given. Plaintiff makes no effort to identifyigldocument. She also cites no authority requiring
an ALJ to consider an unsigned, internal SSAksbeet from an unknown evaluator. Further, she
fails to show that the worksheet is, in fact,@onion that should be reviewed along with other
medical records. Moreover, the ALJ addressedadsessments by Dr. Chahal, who considered the
worksheet. $eelTR at 19-25, 403-04.) Under these circuamses, Plaintiff has not shown that the
ALJ committed an error by not addressing the assassmmade in the evaluation, and the case need
not be remanded on this issue.

C. Uncontroverted Evidence

Lopez further argues that the ALJ should have “address[ed] uncontroverted evidence that
[she] would be expected to miss time from wdilke to her medical condition.” (#16-1 at 7.)
Specifically, she points out that “[tjhe ALJ concetles the claimant experienced two psychiatric
breaks and episodes of decompensation during the period of alleged disallifgititg TR at
23].) She further notes that the record contains evidence that she “underwent three psychiatric
hospitalizations during the period of allegeédability..., as well as several emergency room
treatments.” Id. at 8 [citing TR at 305, 690, 755].) Riaff argues that this evidence is

uncontroverted and that it supports a finding 8t may face “excessive absenteeism from the
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workplace.” (d.) Defendant did not rebut these arguments.

As detailed above, an ALJ has a duty to abeisthe findings and opinions of treating
sources “by either accepting or explicitly discrediting [thetWalker, 2005 WL 2323169, at *18
(“[tlhe ALJ erred by failing to consider [the igence] regarding how frequently she could be
expected to miss work due to [her impairmeviten reaching his determination of her RFC”). In
this case, not only was there evidence from tngagburces that goes to the issue of absenteeism,
but the vocational expert testified that a persbo would “experience over the course of a year an
absentee rate of approximately 12 to 24 absences from the workplace” would not be able to work.
(TR at 54.) By failing to address this evidence, the ALJ clearly breached his duty. The case must be
remanded so that he can consider these métters.

V. CONCLUSION

For all the reasons stated, it is ORDERED thatPlaintiff’'s Motion for Order Reversing
Decision of the Commissioner (#16) be, and timeeshereby is, ALLOWED, and that Defendant’s

Motion to Affirm the Commissioner’s Decision (#24) be, and the same hereby is, DENIED.

14

One of the issues that the ALJ should discuss orane is whether partial hospitalization programs allow
patients to work.
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It is FURTHER ORDERED that the decisiohthe ALJ is VACATED, and the matter is
REMANDED pursuant to sentence four of 42 U.S@05(g) for further proceedings consistent
with this opinion.

s/ M. Page Kelley

M. Page Kelley
September 29, 2015 United States Magistrate Judge
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