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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-10148-RGS
TOWN OF BARNSTABLE, MASSACHUSETTS, et al.
V.
ANN G. BERWICK, et al.

MEMORANDUM AND ORDER
ON STATE DEFENDANTSMOTION TO DISMISS

May 2, 2014

STEARNS, J.

This Complaint is the latest chigy in a long-running saga involving
the siting of a wind farm in Nantucket Sound. THepute pits the
Commonwealth of Massachusetts arnte diversified energy policy
espoused by Governor Deval Patrickaawst an obdurate band of aggrieved
residents of Cape Cod and the Islandath sides in the dispute claim the
mantle of environmentalism, although for presentgmses, plaintiffshave
doffed their green garb and draped trsmitves in the banner of free-market

economics. Plaintiffs filed the Comhaint on January 21, 2014, seeking

1 Town of Barnstable, Massachusetts; Hyannis Marima&,; Marjon
Print and Frame Shop Ltd.; The Kall€ompany, Inc.; The Alliance to
Protect Nantucket Sound (Alliance);r8&a P. Taylor; and Jamie Regan.
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declaratory and injunctive reliefgainst various State Defendadtwhile

naming Cape Wind Associates, LLLCape Wind) and NSTAR Electric
Company (NSTAR) as required parties, pursuant td.Fe Civ. P. 19(a).

Plaintiffs allege violations of t “dormant” Commerce Clause and the
Supremacy Clause of the United Sta@mnstitution and pray that the court
abrogate an order of the DPU appmoyian energy-supply contract entered
into between NSTAR and Cape WindAll defendants have moved to
dismiss (the State Defendants cotigely, and Cape Wind and NSTAR

separatelyy.

BACKGROUND

Cape Wind is a for-profit company with plans tovd®p a wind-

powered renewable energy generatidacility in federal waters in

2 The State Defendants are Ann G. Berwick, in hdicial capacity as
Chair of the Massachusetbepartment of Public Utilities (DPU); Jolette A.
Westbrook and David W. Cash, in theiificial capacities as Commissioners
of the DPU; and Mark Sylvia, in his official capscas Commissioner of the
Massachusetts DepartmentEiergy Resources (DOER).

31n the context of a motion to dismiss, plaintifi$ausible allegations
of facts are assumed to be tru8ee Bell Atl. Corp. v. TwomhIlp50 U.S.
544, 555-556 (2007). Additionally, ttuments the authenticity of which
are not disputed by the parties; ¢fficial public records; [] documents
central to plaintiffs’ claim; or [] documents suffently referred to in the
complaint” may also be consideat on a motiorio dismiss.Alt. Energy Inc.
v. St. Paul Fire & Marindns. Co, 267 F.3d 30, 33 (1st Cir. 2001) (citation
omitted).



Nantucket Sound, a triangular-shaped 750 square-tnalct of the Atlantic
Ocean bounded by Cape Cod and the Islands of MartMiaeyard and
Nantucket. The proposed wind facility to consist of 130 horizontal-axis
wind turbines dispersed over 24 usaye miles of open ocean, and is

designed to generate 454 megawatts of electritipeak operation.

In 2001, Cape Wind apild for a permit to build the wind facility on
Horseshoe Shoals in the Sound, soifinee miles from the Cape Cod
coastline and roughly 16 miles from tAHewn of Nantucket. In August of
2002, the U.S. Army Corps of Engineers granted Céfied a permit to
build a meteorological tower to gathdata in preparation for the project.
As Judge Tauro presciently predictedr&jecting a suit against the Corps of
Engineers’ action, this was just “the first skirmign an eventual battle.”
Ten Taxpayer Citizen Grp. v. Cape Wind Assocs.,R/8 F. Supp. 2d 98,
99 (D. Mass. 2003). The Alliance, theatiing plaintiff in this action, filed a
parallel (and equally unsuccessful) lamtsalso challenging the permitting
authority of the Corps of EngineersSee Alliance to Protect Nantucket
Sound, Inc. v. U.S. Dept of the Arm388 F. Supp. 2d 64 (D. Mass. 2003),

affd, 398 F.3d 105 (1st Cir. 2005).

4 In affirming the district court’s @missal of this challenge, the First
Circuit summarily held that “[ijn thigase, however, we find it unnecessary
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In 2005, the Massachusetts Enefggcilities Siting Board approved
the construction of two undersea electric transmisgables to connect the
proposed wind facility with the regi@a power grid. Tle Alliance promptly
filed suit protesting the approvalln 2007, the Secretary of the Executive
Office of Energy and EnvironmentalffAirs issued a certificate approving
Cape Wind’s Final Environmental Ipact Report. The Ten Taxpayers
Group filed a suit in respon$eThe Supreme Judicial Court (SJC) and the
Superior Court ultimately dismissed ahtwo lawsuits, separately holding
that the Board and the Secretahpd each exercised their approval
authority appropriately by defdnmg where necessary to federal
jurisdiction’ The Town of Barnstable, €9 a plaintiff in this case,

meanwhile filed a lawsuit of its own against theirig) Board. See Town of

to reach the question &@hevrondeference [the principal ground invoked
by the district court] because legigia history reveals, with exceptional
clarity, Congress’s intent that [the C&'gurisdiction] not be restricted [in
the manner the Alliance argued for]Alliance to Protect Nantucket Sound,
Inc.v. U.S. Dept of the Armg98 F.3d 105, 109 (1st Cir. 2005).

5 Alliance to Protect Natucket Sound, Inc. vEnergy Facilities
Sitting Bd, 448 Mass. 45 (2006).

6 Ten Taxpayer Citizens Grp. v. Secy Office of Engfifairs, 24
Mass. L. Rptr. 539 (2008).

7 Both approvals were conditiodeon Cape Wind obtaining the
necessary permits to begin construction of the wiadn, including all
necessary federal licenses.



Barnstable v. Mass. Energy Facilities Siting B85 Mass. L. Rptr. 375
(2009). The Alliance, the Ten Taxpay@roup, and the Town of Barnstable
then joined all of their grievances in another Su@eCourt lawsuit,Town
of Barnstable v. Cape Wind Assocs., LIAZ, Mass. L. Rptr. 1111 (2010),
followed by another onslaught agat the Facilities Siting Board.See
Alliance to Protect Nantucket Sound.clnv. Energy Facilities Siting Bd.,
457 Mass. 663 (2010) (affirming thet®ig Board’s authority to issue the

environmental certificated.

In April of 2010, Kenneth Salazathe United StateSecretary of the

Interior, issued a Record of Decisiajiving federal approval to the Cape

8 Other legal challenges continued ptague Cape Wind. Plaintiffs
here, and others, including the Wampag Native Amerian Tribe, also
repaired to the federal court in theslict of Columbia where they filed a
series of cases asserting violationglod Administrative Procedure Act, the
Endangered Species Act, the MigratoBird Treaty Act, the National
Environmental Policy Act, the Outer Conental Shelf Lands Act, the Coast
Guard and Maritime TransportatioAct, the Energy Policy Act, the
National Historic Preservation Acgnd the Rivers and Harbors Act. The
cases were consolidated by the digtreourt. On March 14, 2014, Judge
Walton issued a lengthy decisioallowing summary judgment for all
defendants on all issues with two relatively mirexaceptions (the fisheries
and wildlife services were directed to consider theasonableness of
mandated turbine feathering operational adjustmearid the possible
incidental take of North Atlantic right whalespee PEER v. Beaudreau
2014 WL 985394 (D.D.C. Mar. 14, 2014).
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Wind project? The Secretary also issued ade to Cape Wind to operate a
wind energy facility on Horseshoeh8&als, effective November 1, 2010.
Notwithstanding, as one academicbserver has accurately stated,
“[d]espite full federal and state apprawf the project, CWA has continued

to face vehement opposition from local grougs.”

The Green Communities Act

In 2008, the Massachusetts Legislature passed {hreeen

Communities Act (GCA), Mass. St. 2008, ch. 269Section 83 of the GCA

9 The Energy Policy Act of 200&8uthorized the Department of the
Interior to grant leases for energy transmissionmemf the Outer
Continental Shelf for sourseother than gas and oil.

10 Timothy H. PowellRevisiting Federalism Concerns in the Offshore
Wind Energy Industry in Light of @dinued Local Opposition to the Cape
Wind Project 92 B.U. L. Rev. 2023, 2037 (2012).

1The SJC in a related case summed the mission and mandate of
the GCA as follows: “The stated purposfthe GCA s to provide forthwith
for renewable and alternative energgnd energy efficiency in the
[Clommonwealth’ . . . . [GCA section §3equires electricity distribution
companies to seek proposals from reable energy developers twice in a
five-year period beginning on July 10@9, and, if reasonable proposals are
received, enter into long-term [Powéturchase Agreements (PPAs)] to
facilitate the financing of renewable ergy generation facilities. . . . In
evaluating a PPA proposed under § 8e [DPU] must consider its costs
and benefits, and may only approve theattact on a finding that it is a
‘cost effective mechanism for procmg renewable energy on a long-term
basis.” Alliance to Protect Nantucket Sound, Inc. v. DegdtPub. Utils,
461 Mass. 166, 168-169 (2011).



requires Massachusetts electric wigls to solicit long term supply
proposals from renewable energy gesters. Among the favored suppliers
are generators of wind energy likeape Wind. The GCA requires DPU-
regulated utilities to obtain at letashree percent of their total energy

supply from “green” sources.

As originally enacted, the GCA camhed a provision requiring that
all eligible alternative energy suppliers be lochteithin Massachusetts or
its adjacent state and ferde waters. On June 9, 2010, the DPU suspended
the territorial restrictio? after TransCanada Power Marketing Ltd.
challenged the limitation in feder@aourt under the dormant Commerce
Clause®® In 2012, the Legislature amended the GCA to gliate the

geographical restriction.

The National Grid — Cape Wind Contract

12 Section 83 of the GCA stated thibany provision of the section was
subject to a judicial challenge, the DRvould be “entitled to suspend the
applicability of the challenged provision pendinget outcome of the
judicial proceeding, and to issue anycessary orders to ensure that the
unchallenged sections of the Act remain in effécfAlliance, 461 Mass. at
170 (quoting Mass. St. 2008, ch. 169, 8§ 83, tenth)palhe DPU issued an
order removing the words “within thCommonwealth of Massachusetts”

from section 83 and any associated regulations.

13See TransCanada Power Mktg. Ltd. v. BowhNgs, 4:10-cv-40070-
TSH (D. Mass. filedApril 16, 2010).



In December of 2009, Nationdbrid, a competitor of defendant
NSTAR, sought approval from the DPU ¢ater into negotiations with Cape
Wind over a long-term energy-supply contréct.The parties signed a
Power Purchase Agreement (PPA) on Mag2d10. Plaintiffs allege that the
contract prices that National Grid agreed to payewsignificantly above
the market price for electricity igeneral and well above the price being
charged by other generators of renewable ener@PitD. Compl. § 48. In
May of 2010, National Grid submitted two Cape Wicahtracts to DPU for
approval. DPU approved the first mwact (for 50% of Cape Wind’s
anticipated power supply to be distriled by National Grid), but rejected
the second (for the remaining 50%,lde assigned to another purchaser for

distribution)s

Two separate avenues of appearevéaken from DPU’s approval of

the National Grid contract. The Alliance (alongthvi TransCanada)

14 GCAregulations required Nation@lrid to submit a timetable and
method of solicitation to DPU for reswv and approval prior to soliciting an
offer.

15 Because the PPAs were negotiatador to the suspension of the
geographical restriction in the GCA, DPU requirecatidnal Grid to
demonstrate that the contracts hadt been influenced by the now-
suspended limitation. DPU held thirteen days ofdemtiary hearings
involving National Grid and nineteemtervening parties (including the
Alliance).



appealed directly to the SJC, assegtiamong other claims, that DPU’s
approval of the contract violatatie dormant Commerce Clause. The SJC
rebuffed the objections and affirmed DB decision, specifically rejecting
the dormant Commerce Clause claimSee Alliance 461 Mass. at 174
(noting that “[tlhe constutional challenge advanced by the Alliance and
TransCanada fails® A second group of plaintiffs filed a challengethvi
the Federal Energy Regulatory Commission (FERGggaig that the DPU
had violated the Supremacy Clause éycroaching on FERC's exclusive
prerogative under the Federal Powert AEPA) to set national wholesale
electricity prices. FERC rejecteddhargument for, among other reasons,
the fact that the contract as approved by DPU ekpflirequired the parties
to obtain wholesale rate clearances from FERGee Californians for
Renewable Energy, Inc. (CARE) & Bera Durkin v. Natl Grid, Cape

Wind, & DPU,Order Dismissing Complaint, 137 FERC 1 61,113 (2011

16 The SJC also acknowledged atgotial standing deficiency with
respect to plaintiff Alliance. See Id.at 173 n. 13 (“The Alliance has not
alleged that it or any of its membehsave been harmed in their ability to
compete for § 83 contracts by thaiohed infringement of the commerce
clause. However, because TransCahda alleged such harm, we consider
the claim.”).

17 “To the extent the complainantsstead challenge rates as unjust
and unreasonable under the FPA, th@ye not shown how they are unjust
and unreasonable. The contracts approved by the sithsisetts
Commission indicate that the wind fatiéis must either hae QF status or
file rates with this Commission pursmiato section 205 of the FPA. Cape

9



The NSTAR — Cape Wind Contract

After the suspension of the geoglacal limitation, DPU had directed
NSTAR and other utilities to reopendin Requests for Proposals (RFPs) to
take bids from out-of-state generaso Compl. § 53. NSTAR did so and
ultimately contracted with three land-based winagetors, Groton Wind,
LLC, New England Wind, LLC, and Blue Sky East, LL@.  54. Plaintiffs
allege that the price of wind enerffpm NSTAR’s contracts with the three
land-based generators was approxinhatene-half the initial price agreed
to by National Grid in its contract with Cape Windd. 7Y 55-57. NSTAR
chose not to enter a contract with Cape Winld. f 56. Plaintiffs allege
that NSTAR’s “refusal” to contract wh Cape Wind threatened the very
existence of the project because Natb@rid had secured DPU approval to
distribute only half of the wind farm’sutput (the second National Grid

contract, for the remaining 50% haeéen rejected by the DPU)d. § 58.

On November 24, 2010, NSTARIdd an application with DPU for

approval of a merger between it and Northeast ti#8i8 The Department

Wind indicates that its rates wilbe filed with this Commission.
Complainants will have the opportupito intervene in any proceeding
seeking Commission approval of those ratdsl.”

18 Under Mass. Gen. Laws ch. 16498, DPU has the sole authority to
approve mergers of utilities subject tis jurisdiction, including NSTAR.

10



of Energy Resources (DOER), the aggmesponsible for implementing the
state’s renewable energy prioritieseg Mass. Gen. Laws ch. 25A, § 6),
intervened in the merger proceeding®OER had no power to veto the
mergerl® but requested that DPU modifg standard of review from “no
net harm” to one that would “determinéhether the proposed merger will
provide a substantial net benefit to thebpainterest ... .” Compl. 1 66. In
response, DPU entered an Interlocutory Order ackadging that the GCA
(and the related Global Warming Sthns Act (GWSA)) required it to

reconsider its standard of review,caadopted the “net benefits” standard.

In July of 2011, DOER asked the DPU to stay thegee pending an
assessment of its potenltimmpact on consumers. NSTAR and Northeast
argued that a stay would derail theerger. Compl. 1 68. On September
28, 2011, DOER submitted a filingrging DPU to require NSTAR to
purchase off-shore wind energy a<@ndition for approving the merger.

Id. § 70. NSTAR and Northeast oppdsthe request, arguing a potential

Plaintiffs allege that, at the time tiie merger application, neither NSTAR
nor Northeast was involved in “signifiod negotiations” with Cape Wind to
purchase power. Compl.  61.

19 In their Complaint, plaintiffs take the positiohdt DOER had the
ultimate power to block the NSTAR-Mtheast merger, although elsewhere
they have acknowledged that the applgvower is vested solely in the DPU
(as the statute makes clearpeeDkt. #38 at 9 (State Defendants’ brief,
quoting the Alliance in other matters).

11



violation of the dormant Commerce Ckaias Cape Wind appeared to be
the only viable off-shore wind develope Plaintiffs allege that NSTAR
representatives subsequently entenatb “secret negotiations with the
Patrick Administration.” Id. § 75. On February 15, 2012, NSTAR and
DOER entered into a settlement agment, which included a condition
that NSTAR pursue a PPA with @a Wind on terms that were
“substantially the same” as those of the Nationdtd&ape Wind contract.

The settlement agreement was subject to DPU aprova

On February 24, 2012, NSTAR submitted to DPU a Meamndum of
Understanding (MOU) between NSTARQOER, and Cape Wind setting out
a timetable and method of solicitation of GCA bidoposals. The DPU
invited comment on the MOU, anddhAlliance, among others, submitted
statements in opposition (includingemations that DOER had violated the
dormant Commerce Clause). On Mazh, 2012, DPU approved the MOU.
The Alliance appealed the DPU’'s dar to the SJC, but subsequently
withdrew the appealSee Alliance to Protect Nantucket Sound v. Dept of
Pub. Utils., No. SJC-2012-0171 (filed Apr. 23, 2012; dismisseain.J 8,
2013). On April 4, 2012, DPU appved the merger between NSTAR and

Northeast.

12



On March 23, 2012, NSTAR and Cape Wind execwelPA under
which NSTAR agreed to purchaseergy, capacity, and renewable power
certificates from Cape Wind over a 18ar period. Compl. 19 84 and 86.
On March 30, 2012, NSTAR submitted the PPAto DBUdpproval.ld. 11
84 and 90. The contract required Capend to comply with the rules of
FERC and other government entitiesyd required Cape Wind to obtain
and maintain the requisite permitsxd approvals from FERC, including
wholesale rates clearances. Allianicgervened in the proceedings, which
included three public hearings andawvidentiary hearings. On November
26, 2012, DPU approved the PPA. Nwbt the Alliance nor any other party
to the proceedings appealed DPU'’s fin&cision to the SJC. On January
14, 2014, over fourteen months afteetBPU’s decision, plaintiffs filed this

case.
DISCUSSION

Plaintiffs seek a declaration thaflassachusetts violated both the
dormant Commerce Clause and the Sampacy Clause “when it used its
influence over NSTAR’s merger reque® bring about NSTAR’s entry into
an above-market wholesale electricityn¢oact with Cape Wind, a politically
favored renewable energy project in 8&achusetts, to buy electricity at a

particular price.” Compl. § 4. Plaintiffs alsoedeinjunctive relief to

13



‘remedy the constitutional violation” by invalidatg the Cape Wind
contract that “Massachusettompelled NSTAR to enter.”ld. Plaintiffs
allege that this is necessary to “allete the increased eleity costs that
NSTAR customers such as Plaintiffs whlé forced to pay as a result of the

illegal, above-market contractlid.

Plaintiffs’ Complaint sets out twaauses of action. In Count I,
plaintiffs allege that DOER “intrudk on FERC'’s exclusive jurisdiction to
regulate wholesale electric energyiges” in violation of the Supremacy
Clause and the Federal Civil Rights Act, 42 U.§$098320 Compl. T 107.
In Count Il, plaintiffs allege that “bgonditioning its approval of the merger
on the execution of a PPA betweddSTAR and Cape Wind, DOER
prevented out-of-state generationcifaies from competing with Cape
Wind,” in violation of the dormant Gomerce Clause and 42 U.S.C. § 1983.
Id.f 115. Defendants seek dismiss# the Complaint on numerous

grounds, including sovereign immunitgurford abstention, comity, claim

20 Section 1983 “does not, by its own terms, creaitiessantive rights;
it provides only remedies for deprivatis of rights established elsewhere in
the Constitution or federal lawsKneipp v. Tedder95 F.3d 1199, 1204 (3d
Cir. 1996);see also Baker v. McCollad43 U.S. 137, 144 n.3 (1979) (same).
A violation of a “right” that is not “sacred” by federal law is not actionable
under section 1983Golden State Transit Corp. v. City of Los Ange#s3
U.S. 103, 106 (1989). At the hearing on the motiondismiss, plaintiffs’
counsel conceded that section 1983 slamot authorize a private right of
action based on the Supremacy Clause and that tffainwere relying
instead on a right of direct action.

14



preclusion, standing, and failure to sta claim. As the debate begins and
ends with the Eleventh Amendment, | will devote thdk of the discussion
to the doctrine of sovereign immunity, and theneflyiexplain why neither
the Supremacy Clause nor the dorm&@ommerce Clause give rise to a

substantive right of action benefitting plaintiffs.

The Eleventh Amendment states that “[tlhe judigedwer of the
United States shall not be construedetdend to any suit in law or equity,
commenced or prosecuted against oneéha&f United States by citizens of
another State, or by citizens or suligof any foreign state.” U.S. Const.
amend. XI. “The Supreme Court ...has expanded the doctrine of
sovereign immunity beyond the litdraords of the Eleventh Amendment,
holding that state governments, absémir consent, are not only immune
from suit by citizens of another segtbut by their own citizens as well.”
Guillemard-Ginorio v. Contreras-Gomgs85 F.3d 508, 529 n.23 (1st Cir.
2009) (citing Alden v. Maine 527 U.S. 706, 728-729 (1999). “The
Eleventh Amendment largely shieldsa&s from suit in federal court
without their consent, leaving partiestiviclaims against a State to present

them, if the State permits, lne State’s own tribunalsPastrana-Torres v.

21 The Commonwealth has not consented to being soednoney
damages in either the federal couds in its own courts under section
1983. Woodbridge v. Worcester State Hosp84 Mass. 38, 44-45 (1981).

15



Corporacion de Puerto RicBara La Difusion Publica460 F.3d 124, 126
(1st Cir. 2006) (quotingdess v. Port Auth. Trans-Hudson Corp13 U.S.
30, 39 (1994)). A state entity is similarly immufrem suit if it functions
as an “arm of the state.Coggeshall v. Mass. Bdof Registration of

Psychologists604 F.3d 658, 662 (1st Cir. 2010).

A suit against a government official his or her official capacity is
the same as a suit “against [the] entafywhich [the] officer is an agent.”
Monell v. New York City Dept of Soc. Servd436 U.S. 658, 690 n.55
(1978). Thus, a plaintiff may not resort to thgegient of naming a state
official as a defendant as a meamf circumventing the Eleventh
Amendment. Muirhead v. Meacham427 F.3d 14, 18 (1st Cir. 2005)
(quotingDugan v. Rank372 U.S. 609, 620 (1963)). Anarrow exception to
the rule has been carved out By parte Young209 U.S. 123, 159-160
(1908), andHome Tel. & Tel. Co. v. City of Los Angel@®7 U.S. 278, 293-
294 (1913). The Eleventh Amendmeaides not bar a suit against a State
officer in his or her official capacity where th@mplaining party seeks
prospectiveequitable relief from a contiuning violation of federal law.
Green v. Mansour4d74 U.S. 64, 68 (1985). A classic exampléssorgia
R.R. &Banking Co. v. Redwin842 U.S. 299 (1952), in which the plaintiff

railroad sought to enjoin the Gapa State Revenu€ommissioner from

16



assessing or collectingd volarem taxes in violation of the Article |
prohibition against the enactment lany State of a law impairing the
obligation of contracts. U.S. ConsArst. |, 8 10, cl. 1. The Supreme Court
affrmed the jurisdiction of the distriatourt to grant the relief requested.
“This Court has long held that a suit to restraincanstitutional action
threatened by an individual who isséate officer is not a suit against the
State.” Id. at 304. See also Edelman v. Jorda#]15 U.S. 651, 664 (1974)
(“[T]he relief awarded inEx parte Youngwas prospective only; the
Attorney General of Minnesota was enjoined to confdisfutureconduct
of that office to the requirement of the FourteenBmendment.”)
(emphasis added)Rosie D. v. Swift310 F.3d 230, 234 (1st Cir. 2002)
(observing that theeEx parte Youngexception allows a federal court to
“enjoin state officials to confornfuture conductto the requirements of

federal law.”) (emphasis added).

The rule is different where the relisbught is retroactive in nature.
“[A] suit, although nommally aimed at an official, will be considered one
against the sovereign fif the judgmesadught would expend itself on the
public treasury or domain, or interfewath the public administration, or if
the effect of the judgment would b restrain the Government from

acting, or to compel it to act.Muirhead 427 F.3d at 18 (quotinBugan,

17



372 U.S. at 620). As summarized by Professolribe, “[a]ctions for
retroactive relief, even when styled agjuests for an injunction and even if
nominally directed against state offise and not the state itself, will
ordinarily be barred by the Eleventh Amendment hieteffect of the
judgment is to burden the statee&sury.” Laurence H. Tribédmerican

Constitutional Law8 3-25 at 535 n.99 (3d ed. 2000).

That the relief being sought hererstroactive and thus barred by the
Eleventh Amendment is easily ascan@d by turning to the specific
demands set out in plaintiffs’ Comgiht for Declaratory and Injunctive
Relief. Prayers (a), (b), and (c) seeldaclaration that (1) the DPU acted
illegally in “forcing” NSTAR to entera contract with Cape Wind at a
specified pricez (2) that the DPU’s order approving the contract is
therefore null and void, and (3) that thentract is thus “null and void and
without legal force or effect.” Prayer \ds a variant on (a) through (c) that
seeks an injunction preventing DPWin taking any steps to enforce its

order approving the contract and towbatever is necessary to remedy the

22 While ordinarily the court will acqe plausible facts set out in the
Complaint as true, this is not the casgleere, as here, documents referenced
in the Complaint (specifically the DPU order) coadict on their face a
supposed fact as plead. The allegatithat DPU dictated that NSTAR
procure power from Cape Wind a specified price is misleading and
ultimately untrue.

18



constitutional harms caused by its allowing thetcant to take effect. An
award of prospective declaratory relibfat has “much the same effect as a
full-fledged award of damages or restitution by faderal court” is a form
of relief distinctly barred byhe Eleventh AmendmentMills v. State of
Maine, 118 F.3d 37, 54-55 (1st Cir. 1997). Here thedffof a declaration
that Massachusetts had illegally coallpd NSAR and Cape Wind to enter
an above-market price contract forndi energy would inevitably lead to
restitutionary claims against ¢hCommonwealth by NSTAR and Cape
Wind, while an injunction ordering DPU to cease mwement of the PPA
and to take remedial measures the alleged constitutional har@$svould
restrain the State fronmacting by frustrating its efforts to implement the
policies enunciated in the GCA and the GWSA, whilether bleeding the
treasury.

Plaintiffs attempt unsuccessfully toistinguish the cases in which

sovereign immunity was found to comlpdismissal of an action against

23 The retrospective nature of plaintiffs’ injunctiveequest is
underscored by the demand that DPdke remedial steps to return the
relationship between NSTAR and Cape Wind to tftatus quo ante
However, with respect to the PPA itkeahere is nothing further for DPU
(or DOER) to do — the PPAis an histmal fact and neither agency has any
further action to take, whether of approval or enforcement nature. As
defendants accurately state in their il@andum, “not a single allegation
of the Complaint identifies or alludes to any fueéumctions the State
Defendants must take with respectth@ contract.” Defs Mem. at 15.

19



state officials, including a reoé¢ decision by this court,Tyler v.
Massachuset{2013 WL 5948092 (D. Mass. Nov. 7, 2013). Pldiststate
that, “DPU Order 12-30 constitutes angoing legal entitlement for NSTAR
to pay certain rates to Cape Wind and pass themndtowconsumers,
whereas the [probation condition ityler requiring that the rapist
acknowledge paternity of the child drabide by any child support orders
issued by the Probate and Family Cowtig not constitute an ongoing legal
entitlement in any way.” Pl.’s Opp’n Me., Dkt. #48 at 20. However, what
plaintiffs seek here is precisely analogousTtpler (although much less
sympathetic), in that they seek reliedm the ongoing “effets” of past state
action “in the form of elevated electrigirates over fifteen years,” just as
Tyler unsuccessfullgought relief from the ending effects of a state court

order24 In rejecting the “ongoing flects” doctrine as a means of

24 Negron-Almeda v. Santiag®79 F.3d 45, 53-54 (1st Cir. 2009),
offered by plaintiffs’ counsel at the heag, is no more persuasive. In that
case, the court found that the Elevemtihendment did not bar an order of
prospectiverelief, that is, the reinstateamt of an unjustly fired public
employee, where the remedy did natdaess monetary damages for a past
wrongful termination and where the intent of theler was to conform the
future conduct of the state officialsvalved to the requirements of federal
law. See Papasan v. Allajrd78 U.S. 265, 278 (1986) (“Relief that in
essence serves to compensate a pajtyed in the past by an action of a
state official in his offtial capacity that wasllegal under federal law is
barred even when the state officiatiee named defendant. ... On the other
hand, relief that serves directly to bring an emdat present violation of
federal law is not barred . . ..”). Herey contrast, plaintiffs are not seeking

20



circumventing the Eleventh Amendmnt, the law is not cruel, but
pragmatic in its understanding thatetkdoctrine if applied would have the
effect of vitiating the right guaraeed to the States in the Eleventh
Amendment to be free from unconded suits in the federal courtsSee,
e.g., Green, 474 U.S. at 68 (“Both prospdve and retrospective relief
implicate Eleventh Amendment concerbsit the availability of prospective
relief of the sort awarded ikEx parte Younggives life to the Supremacy
Clause. Remedies designed to end a continuionkation of federal law are
necessary to vindicate the federal interest in aaguthe supremacy of that
law. But compensatory or deterrencedrests are insufficient to overcome
the dictates of the Eleventh Amenént.”) (emphasisadded) (internal
citations omitted);Edelman v. Jordan415 U.S. at 668 (noting thremedy
must be a “consequence of [statepmpliance in the future with a
substantive federal-question determination” otheewit “is in practical

effect indistinguishable in many asge from an award of damages against

to prevent DPU from approving futum®ntracts between NSTAR and Cape
Wind, but to undo a contract alreadyforce by way of a declaration that
state officials violatedfederal law in the pastSee Natl R.R. Passenger
Corp. v. McDonald,2013 WL 5434618, at *13 (S.D.N.Y. Sept. 26, 2013)
(quoting Green, 474 U.S. at 68) (“Since the [alleged state viaaii was
complete in 2008, there is no ‘ongoiniglation of federal law’ or threat of
state officials violating the law in the future.”)
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the State . . . resulting from past breach of a legal duty on the part of the

defendant state officials”).

Because the Eleventh Amendmeméquires that this case be
dismissed, there is no reason to consider the addht grounds for
dismissal advocated by defendants, otthexn to note that the result would
be no different were the court toleuon the substance of the claims,
whether brought independently under section 1284, directly under the

Supremacy Claus®,or under the dormant Commerce Clagdse.

25 “42 U.S.C. § 1983 is properly woked to redress violations of a
federal statute . . . if the statute ctes enforceable rights, privileges, or
immunities,” and if Congress has not foreclosedhseaforcement in the
statutory enactment itselfBric L. By and Thragh Schreiber v. Bird848
F. Supp. 303, 308 (D.N.H. 1994) (citirdaine v. Thiboutot448 U.S. 1
(1980) andWright v. Roanoke Redev. and Hous. Au#th/9 U.S. 418
(1987)). Plaintiffs fail to identifyany right privately enforceable under
section 1983.See, e.g., Golden State Trangi®3 U.S. at 107 (noting that
“[tihe Supremacy Clause, of its ow force, does not create rights
enforceable under 8§ 1983” and further thjdhe] Clause is not a source of
any federal rights” but rathersécuresfederal rights by according them
priority whenever they come in ndict with stae law”) (internal
guotations and citations omitted).

26 Even assuming that a private citizen has standwigadh is to say
the least, highly doubtful) to act agaivate Attorney General in seeking to
secure FERCs Supremacy Clause authority in apmpmgviwholesale
electricity rates, there is no federagint at stake, given that the DPU order
requires NSTAR and Cape Wind to fitbeir rates for aproval by FERC.
Plaintiffs have essayed this argumdetfore (that DPU violated the FPA by
usurping FERC’s exclusive jurisdictioto determine wholesale rates) in
challenging the DPU’s order approvirtge contract between Cape Wind
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ORDER

For the foregoing reasons, tlefendants’ motions to dismiss are
ALLOWED with prejudice. The Clerk will enter judgment fdefendants

and close the cagé.

and National Grid. FERC rejected thegument then, anthere is no doubt
that it would do so againSee CARE137 FERC Y 61113. Moreover, while it
may be a fine point, the FPA reseruwesthe utility, and not to FERC, the
power to establish rates, lopntract or otherwiseSee Atl. City Elec. Co. v.
F.E.R.C.,295 F.3d 1, 10 (D.D.C. 2002FERC’s power to modify wholesale
rates only arises after rates have bdied with FERC and found to be
unlawful. Thus, what may have influesxdt a utility’s choice in setting its
initial rates does not encroach on t$tatutorily-granted power of FERC to
review and approve thosetes after the fact. And firlly, to the extent that
plaintiffs have an interest in FERdBture rate setting, as the FERC noted
in the National Grid decision, “[cl]oplainants will have the opportunity to
intervene in any proceeding seekingn@mission approval of those rates.”
CARE 137 FERC { 61113.

27 Plaintiffs lack standing to bmig suit under the dormant Commerce
Clause as they do notmpete in the power generati market, as noted by
the SJC previously in thBlational Grid case.Alliance, 461 Mass. at 172
n.13. Nor can they claim standing @payers or end-use consumeBee
DaimlerChrysler Corp. v. Cuno547 U.S. 332, 340-349 (2006Ben
Oehrleins & Sons & Daughteidnc. v. Hennepin Cnty 115 F.3d 1372, 1381
(8th Cir. 1997).

28 A final note. In entering this decision, the cotakes no position
on the underlying merits of siting amd farm in Nantucket Sound or the
wisdom of a state policy that encages utilities to purchase renewable
forms of energy at above-miet prices. If instead of a judicial robe, | were
to wear the hat of John Muir or Mon Friedman, I might well conclude
that the Cape Wind project should hdeen built elsewhere (or not built at
all), or that the NSTARCape Wind contract should never have been
approved. But in this case, the Gowner, the Legislature, the relevant
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SO ORDERED.

/s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE

public agencies, and numerous courts have revieaed approved the
project and the PPA with NSTAR and havene so according to and within
the confines of the law. There comes a point aicvlthe right to litigate
can become a vexatious abuse of the dematc process. For that reason, |
have dealt with this mattexs expeditiously as possible.
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