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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DAVID W. BENNETT,

)
)
)
Plaintiff, )

) Civil Action No.

V. )  14-1027%DS
)
PATRICK J. MURPHY, )
Acting Secretary of the Army,! )
)
Defendant. )
)

MEMORANDUM AND ORDER ON
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

SAYLOR, J.

This matterarises out of the United States Army’s denial of a veteran’s petitions for
correction of his military recordsPro seplaintiff David Bennetis a Vietnam veteran and
former Army captairwho seeks to expunge certain adverse reports from his r@edrchange
his honorable discharge to a medical retirement

Bennetthas asserteone claimunder the Due Process Clause of the Fifth Amendment
andsix claims undethe Administrative Procedure ACtAPA”), 5 U.S.C. § 706(2)(a). As to his
APA claims,heappears to assdrto theories of relief. First, he conterttiat the Army Board
for Correction of Military Records (“ABCMR”) improperly refused to expuagadverse
academievaluatiorreport (“AER”) and an adverse officer evaluation report (“OERSIN his
military record. Second, heontends that the ABCMR’s decision not to change his honorable

discharge to a medicettirementfor posttraumatic stress disord€PTSD”) and mild traumatic

1 The complaint names former Secretary of the Army John M. McHugh as tmeldefePursuant to
Federal Rule of Civil Procedure 25(d), Acting Secretary Patrick J. Muiphytomatically substituted as the new
defendant.
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brain injury(“MTBI”) was arbitrary and capriciou&enrett previously waived his claim for
monetary damages in the form of retirement back pay and allowances; adgotrageks

only injunctive and declaratory relieAs tothe due-procesdaim, the complaint alleges that the
ABCMR violated Bennett’s procedural due-process rights by, among other thingsgrfadse
statements in support of its decisions and ignoring evidence.

Defendanfatrick J. MurphyActing Secretary of the Armyhas moved for summary
judgment on all claims. He assetiatthe ABCMR'’s decision not to change Bennett's
honorabledischarge to a medical retiremaevasbased on substantial evidence in the
administrative record and wast arbitrary and capricioudde furthercontends that Bennett's
claimsseekingo expunge his adverse AER and OER should be denied as moot because the
ABCMR has already ordered those documents removed from his military record.

It is nothyperboleto call David Bennett an American hero. After his first semester of
college, he enlisted in the United States Army at the age of nindte@868, le was deployed
to Vietnam, where he saw extensive comldaéwas promoted to captain and earned a Silver
Star and two Purple Hearts, among other accolades. In 1971, he suffered serimaisrgares
and wasvacuated bado the United Statesvhere he was hospitalized for six montiadter
imploring his surgeons to declare him “fit” for retention on active dBgynett was assignéd
a studenbfficer program at the University of Magshusetts. Bennett was, by his own blunt
admission, unsuccessfatademicallyat UMass and e requested reassignment to an operational
unit. In 1972, sixteen months aftez wasevacuated from Vietnam, Benngiined the 1st
Special Forces Group in Okinawa, Japan. He was honorably discharged in 1973 due to a
reduction in force. After his discharge, Bennetervedwith distinctionin the Army Reserves

receivingexemplary reviews Although he hasincesuffered from PTSD anldeen awarded a



rating of100 percent disabled by the Department of Veterans Affairs (“VB€hnett, by all
accounts, halsada successful postilitary career in the private sector.

This case, unfortunately for Bennett, is not aboutlhistriousservice Ratheras to his
dischargeijt presents a narrow issue: whethestutered from a disability that made him unfit
for service at the time of his dischaigel973. The ABCMRafter several reviews of the
administrativaecord,concluded thaBennettwas notdisabledat that time principally based on
his productivity as a member of the Special Forces before his dis@rat@s a member of the
Army Reserves after his dischargdot lost on the Court is the sad irony that Bennett's
continueddedicationto serviceafter beng wounded in combat works against him in this case.

But unless the Court can conclude that the ABCMR'’s decision was arbitrary, oaprior an
abuse of discretion, the defendant is entitled to summary judgmeéBgnnett’s claim to be
granted a retrodiwe disability retirement Because the Court cannot reach such a conclusion,
defendant’s motion for summary judgment will be grargedo that claim Defendant’s motion
will also be granted as to Bennett’'s procedural piosess claim.

However, as to Bennett’s claim that the adverse AER and OER should be expunged from
his military record, defendant’s motion for summary judgment will be derdedendant’s
arguments essentially that Bennett's claims are moot because the ABCMR has already ordered
the adverse reporte be removed from his record. That argument, howevent entirely
accurate.The ABCMR’s acknowledgement that the AER and OER should be removed because
they are either lost, incomplete, or of questionable legitimacy, does not mowtBe claims
instead,  appears to concedeem. Bennetf however, did not move for summary judgment.
Accordingly, defendanwill be ordered to show cause within 8ays why summary judgment

should not be entered for Bennett on those claims pursuant to Fed. R. Civ. P. 56(f). Otherwise,



summary judgment will enter, and the ABCMR will be ordeedxpunge from Bennett's
military record his adverse AERdverseéDER, anccertain related documents described below.
l. Background

The facts are presented as stated in the third amended cor(ifflai@t) and the
administrative recor@’A.R.”).

A. Requlatory Background

1. Army Disability Retirement

Military disability retirement entitles former servioeembers to receive increased
retirement pay and other enhanced benefits relative to standard reticerhenbrable
discharges before retiremer§ee Smalls v. United Statd31 F.3d 186, 190 (D.Cir. 2006).
“Qualifying for disability retirement, however, is no small tasgcauseémilitary regulations
establish a complex web of procedures for obtgiulisability benefits after leaving active
service.” Fulbright v. McHugh 67 F. Supp. 3d 81, 85 (D.D.C. 2014).

Obtaining disaltity retirement from the Armypegins with an examination of the soldier
by an Army medical examineSeeArmy Reg. 635-40 § 4-9The medical examiner diagnoses
thesoldiersmedical conditions and makes a determination as to whether he is medically
gualified to perform his particular dutiekd. If the medical examiner finds the soldier fit for

duty, then he is not eligible for disability retiremeiftthe medical examiner finds the soldier

2t appears that the Court need poovide defendant the opportunity to show caasen though Bennett
did not formally move for summary judgmehecause this anadministrative appeahatdoes not involve
disputed material factsSee Independence Inst. v. Federal Election Comm'ir. Supp. 3d 502, 516 n.18 (D.D.C.
2014) (“Even without [ ] a formal crossotion for summary judgment by defendant, the Court can award judgment
to defendant.”)see alsd.OA Charles Alan Wright et alFederal Practice & Procedurg 2720 (“The grant of
judgment for the nonmoving party clearly is proper if both sides ahae¢hiere are no material fact issues and join
in the request that the case be decided, for the moving or the nonmovingngide basis of a motion for judgment
made by only one dhem.”). However, the Court will instead follow the letter of Fed. R. Civ. P. 56{fjch states
“[a]fter giving notice and a reasonable time to respahé court may grant summary judgment for a
nonmovant . ..” (emphasis added)).



unfit for duty—or if the serviceanember suffers from certain enumerated conditiot@-Army
will convene aMedical Evaluation Board (“MEB”) to review the medical examimeéiagnosis
and fitness determinatiorid. 11 49, 10;see alscArmy Reg. 40-501 Ch. 3If the MEB
concludes that the soldier is unfit for duty due to his diagnosed conditions, the Army may
convene yet another boar@&Physical Evaluation Board (“PEB3to review the MEBs
findings. Army Reg. 635-40 { 4-13. The PEB conducts a more thorough investigation into the
nature and permanency of thaldier'scondition and makes independent findiaggo whether
the servicanember isunfit for duty and qualifies for disability retiremenid. Y 417, 19. If the
PEB determines that a soldier qualifies for disability retirement, it assigealalitly percentage
rating based on the Department oft&fans Affairs Schedule for Rating Disabilities
(“VASRD”). Id. 113-5, 419i.

The assigned disability rating affects the level of benefits a disabledrswillieceive
and the rating is permanent because it is assessed at the time of disSearge PEB
disability retirement recommendations are reviewed by the Army Physgatbilty Agency
(“APDA”), within the Army Human Resources Commarid. § 4-24. Only upon acceptance of
a PEB recommendation by the APDA wilsaldierbecome eligible to receive disability
retirement benefitsThe VA and Army have distinct systems for awarding disability benefits,
neither of which is binding on the othe®ee, e.gRudo v. Geren818 F. Supp. 2d 17, 23 n.4
(D.D.C.2011).

Among several avenues of appeal opengoldier throughout this extensive process, he
mayrequest that thABCMR review an adverse disability retirement determinatiarmy Reg.
635-40 § 2-12.The ABCMR’s review is somewhat limited. It megview the determinain

only for “error or injusticeg’ and its inquiry is focused entirely on whether the soldat a



disability at the time he was discharged and whether that disability made hifnousérvice;
symptoms that the service membeay sufferfrom later are not consideredt. § 2-12, 3-1.

2. Army Officer Evaluation Reports

An OER is a form usely the Armyto evaluate the performance and potential of
soldiers. SeeArmy Reg 623-105 § 1-7(a). As part of the Army’s personnel system, it helps
identify membersvho are best qualified for promotion and assignment to positions of higher
responsibility, as well asoldiers who should be kept on active duty, retained in grade, or
discharged Id. 1 1-8(a). At least two & the soldier'ssupervisorsnustprepare the OERthe
“rater,” who is the offices direct supervisor, and the “senior rater,” who is higher in the chain of
command.ld. §2-10, 2-14.The rater and senior rater evaluate the officer on the OER by
checkng “yes” or “no” in boxes for certain attributes, skills, and actions; ratingmeance and
potential for promotion on a continuum; and writing narrative commed14y 3-19, 3-20, 3-

22.

TheOfficer Special Review BoarfifOSRB)) is the military boardo which appeals of
OERsare subnited. Army Reg. 6233 {6-7(i). Uponfurtherpetition by a soldieto amend or
remove an unfavorable OER, the ABCMR, a civilian board operating under the authdngy of t
Secretary of the Army,may correct any military record of the [Army] when the Secretary
considers it necessary to correct an error or remove an injustiédJ.S.C. § 1552(a¥jee also
Army Reg. 623-105 11 8¢f), 6-10(a).

B. Factual Background

David Bennett was born in Waster, Massachusett§TAC 15). After completing high
school in 1965, he attended the College of the Holy Cr@ssC {6). He was unsuccessful in

two applications for an appointment to the United States Military Academg whiligh school



and in cdlege. (TAC 118-9). In 1966after his first semester of colledes enlisted inthe
United States Army(TAC 119-11).

After attending the U.S. Army Engineer Officer Training School, B&nmas
commissioned in 196ds a second lieutenant in thaited States Army Corps of Engineers.
(TAC 1113-14. After completing Airborne School and Ranger School, he was assigned as a
platoon leader, company executive officer, and company commander for the 4inbeEng
Battalion. (TAC 15-16). He was deloyed to Vietnam on November 15, 196G.AC 117).
While in Vietnam, he was promoted to captakie saw extensive combat ands regularly
subjected to intense enemy firl@AC 1118-21). Heearned a Silver Star, a Bronze Star with
Valor Device, the @mbat Infantryman’s Badge, and two Purple HegfTAC 1121-23. He
also received an adver@ER for the period ending February 28, 1969, which he seeks to
expunge from his record on grounds of inaccuracy, lack of specificity, undue delay, and
administative error. (TAC 1153-72.

In April 1971, Bennett was evacuated from Vietnam to the United States due to serious
injuries, for which he received his second Purple HEaiAC 24). He was a patient for six
months atheBoston Naval Hospital in Chega, Massachussettd AC 125). Because of his
injuries, which included loss of sight in his right eBennettmet the criteria to be found “unfit”
for retention on active duty(TAC 126). However, he implored his surgeons to find him “fit,”
and wasso found in October 197XTAC 1 27). After that finding, he was discharged from the
hospital and returned to active dufyAC 1 28).

The Army assigned Bennets a student officer in the Officer Undergraduate Degree
Completion Program at the University of Massachusetts (“UMasganuary 1972(TAC

1 29. However, while at UMass, he lost the ability to concentrate and complete hsework.



(TAC 11130-31). He missed classes becausddwnd it difficult to get out of bedand ultimately
failed most of his classegTAC 1130-31). After requesting return to an operational unit in
the middle of his first semester and repeating that request the fajleammesterBennettwas
reassigned(TAC 1133-39.

In August 1972, Bennett joined the 1st Special Forces Group in Okinawa, Japéh.

1 395. On December 18, 1972, he received an advEsta result of hismcademic failures at
UMass (TAC 136). The complaint alleges th#te Armyselected Bennetor involuntary
release from active duty in 1973 as part of a reduction in fiwcause of his AER(TAC {37).
However, a releasiom-activeduty letter that he received from the Secretary of the Army
dated May 31, 1973, stated that

[s]election for release from active duty is meant in no way to reflect uraflalyor

upon performance of your duty. You have served faithfully and well during a

difficult and demanding time in our nation’s history. Trezessity to release you

is dictated solely by the needs of the service and is sincerely regretted.

(A.R. 493-94). The only OER thBennettreceived between the tintieathe left UMass and the
time thathe was released from active dutgs favorable ahrecommended that he be promoted.
(TAC 1138-39.

After hewas notified of his release from active duty, Bennett, while still in Okinawa,
underwent a physical examination on June 12, 1973. (A.R. 259). The examination found that
the vision in his right eye did not meet the standards set by Army regulations, aad he w
reassigned to Fort Devens in Massachusetts for processing by an MBEB.Of September 14,
1973, Bennett underwent an MEB, which found him medically unfit and referred him to a PEB
for multiple conditions. 1fl.). On October 10, 1973, a PEEBnvenedat Walter Reed Medical

Center to consider Bennett’'s casehe PEB concluded, in accordance with Army Reg. 635-40

1 3-2b)(2), thatbecause “the applicant’s service was soon to be teradiriat reasons other



than disability, his continued performance of duty gave rise to the ‘presumpfiamess.’ As

such, his normally medically unfitting condition did not constitute an acute gravesitoe
deterioration occurring immediately pritar or coincidentally with his separation.” (A.R. 260).
Thus, because Bennett continued to serve following the injuries he sustained im\aathdid

not present any evidence of a disability that would prevent him from continuing\iceséhe
PEBdetermined that he did not overcome the presumption of fithess by a preponderance of the
evidence.” [d.). On November 1, 1973, Bennett concurred with the PEB and waived a formal
hearing of the caseld().

Bennettwas honorably discharged on December 3, 197AC 140). He was assigned
as a reserve officer, and while in the Army Reserves, he served with distimetieiving
exemplary OERs. (A.R. 260-61)Vhile in the Army Reserve8&ennett was promoted toajor
on December 15, 1977. (A.R. 261). He also completed multiple advanced education courses,
earned a diploma from the United States Army Engineer School, and was awarded a
achievement medal for excellent conduct, character, and efficiency for hienpentee at annual
reserveraining. (Id.).

In 1975, the VA rendered Bennett’s initial rating decision, granting him spaoiathly
compensation forlbss of use of one eye having only light perception.” (A.R. 262).

In 2006, a private therapist determined that Bennett's academic failutdassvas
attributable to PTSD(TAC 143). The therapist concluded that Bennett, after learning about
combat losses suffered by his previous unit fewer than thirty days afterdasurdrom
Vietnam, began to suffer from major depressifPAC {1 4-45).

On April 27, 2007, & A psychologist examineBennettand diagnosed severe PTSD and

major depressive disorder secondary to PTEIAC 148). The psychologist also attributed his



academic performance at UMdass€PTSD. (TAC § 4€). On October 31, 2007, a different
psychologist conducted a neuro/psychological examination and concluded that his pssaholog
and psychiatric symptoms were likely related to multiple traumatic brain injhaése suffered

in Vietnam. (TAC 150). The VA “awarded Mr. Bennett a service connected combined rating of
100percentpermanently and totally disabled” due to PTSD and other condit{@rAsC

1 192(a)).

C. Procedural Background

On July 31, 2007, Bennett filed a request with the ABCMR to make three corrections to
his military record: (1) to expunge the adverse OER; (2) to expunge the aflZ&sand (3) to
change his honorable discharge to a retirement due to physical disaffféitfive retroactively
from December 3, 1973A.R. 6).

The ABCMR denied that request on February 12, 2008. (A.R. 7, 252-68). It denied his
requesto expungehe OER because his allegations about the untimeliness of the report were
insufficient ewdence to “clearly and convincingly overcome the presumption” of “adminigrati
regularity.” (A.R. 9). It denied his petition to expuribe AER because, even though UMass
changed Bennett’'s incompletes and failures and awarded him a degree in 2@0xather
“insufficient evidence” to show that Bennett “sought medical attention for si@preor that he
was diagnosed with depression” whilevaasenrolled at UMass in 19721d(). The board
pointed to the fadhatwhile hehadfailed academically, Bermttwas a member of taoop
program unit, never missed a drilling assembly, and received outstanding OH&Ratwliviass.
(Id.). Finally, it denied his request to convert his honoraldehdirge to a medical retirement.

The board concluded as follows:

The applicant was identified to the Army PDES system and underwent both a
MEB and PEB. The PEB found that because the applicant’s service was soon to

10



be terminated for reasons other than disability, his continued performance of duty
gave rise to a “presyption of fitness.” Under the “presumption of fithess” rule,
when a soldier continues to perform military duties up to his ETS or retirement
date, that soldier is presumed to have been physically fit. The presumption is
rebuttable by evidence that showan acute, grave iliness or injury occurred

which prevented the soldier from performing further duty; a serious deteriorat

of a previously diagnosed condition, to include a chronic condition, which would
preclude further service (if the soldier were separating/retiring); and/or a

chronic condition for which the soldier was not performing duties befitting his or
her experience, grade rank, or rating. In other words, because hisyrsiitaice

was not interrupted by a physical disability, notwithsliag the presence of

various medical conditions, there was no evidence to show he suffered from any
medical condition of such severity that he was rendered unable to reasonably
perform the duties of his office, rank, grade or rating. [Bennett] concwitied

the PEB’s findings and waived a formal board. He did not provide competent
medical evidence sufficient to overcome the presumption of fitness.

Other evidence in the applicant’s record supports that his military seragaat
interrupted by a physical disability. He held many different positions asiaaroff
while on active duty and as a member of the [Army Reserves] and, although he
contends that his performance became unsatisfactory because of his mental
condition, his OERs tell a completely féifent story and show that before and

after the adverse OER, his performance was normally rated as excellent. Further,
he was promoted to major, completed the Infantry Officer Advanced Course, and
received a personal award while a member of the [Army Reserves]. All of these
facts also add to the presumption of fitness.

The fact that the [VA], in its discretion, has awarded service connection for the
applicant’s physical and mental conditions is a prerogative exercised wihin th
policies of that agencylt does not, in itself, establish physical unfitness for Army
purposes.

The [VA] rating decision provided by the applicant does not establish entitlement
to medical retirement or disability separation from the Army. Operating unde
different law and its own policies and regulations, the [VA], which has neither the
authority nor the responsibility of determining unfitness for military service,
awards ratings because a medical condition is related to service; i.e.,-service
connected. Furthermore, the [{#an evaluate a veteran throughout his lifetime,
adjusting the percentage of disability based upon that agency’s examinations and
findings. The Army must find unfitness for duty at the time of separation before a
member may be medically retired or separated. The applicant was not-service
connected for PTSD until 34 years after he left active duty and there is no
competent medical evidence to show he had any of the mental conditions while
on active duty. Further, his [VA] examiner noted that his depression did not
affect him until 2002 after a successful civilian work history, to include owning

his own business; that his marriage was intact; and that he had good relations wit

11



his children.
(A.R. 266-67).

On February 13, 2008, Bennett sought reconsideration of the ABCMR'’s decision. (A.R.
9, 243-49). He submitted additional materials for review on June 18, 2008. (A.R. 9, 229-30).
On June 19, 2008, the ABCMR again denied Bennett relief. (A.R28190n June 27, 2008,
he again requested reconsidemtiasserting that the ABCMR did not consider the additional
materials that he had submitted June 18 (A.R. 212-16). On July 24, 2008, he provided
additional materials in support of his original request, and requested another ré&iBw11,
205-1). The additional materials included a letter from a retired Army colonel staahbe
was the reviewer for Bennett's adverse OaRthe period from October 11, 1968,February
28, 1969. (A.R. 206-Q7 In the letterthe coloneldentified the rater and senior rater for the
OER, and argued that the OER was inconsistent with all others that Bennett haztire¢e.).
The colonel hashever met Bennett, and he reviewed the OER three weeks after the senior rater’s
written evaluabn, which wascompletedour months after the raterisitial evaluation. Id.).
The colonel stated that he did not remember knowing the rater and rememberetthates
only by name; he could not explain the extended time between the rating anddvis rggl).
He accepted responsibility for any error, noted that the timing of the O&#®Iraerious
guestions about its legitimacy,” and strongly recommenlogicstrong consideration be given to
expunginghe OER from Bennett’s recordld.). The ABCMR, acting according to its
controlling regulations, returned thequest without actiobecause Bennettas not eligible for
another reconsideration of his case.

On February 6, 2014, Bennett filed a complaint with this Court seeking judiciairefiie

the decisions of the ABCMR under tARA, alleging that thé@oard’sdecisions were arbitrary

12



and capricious and an abuse of discretion. On May 21, 2014, defendant filed a motion to remand
the case to thABCMR for consideratiorof the newly submittedvidence.On July 10, 2014,
the Court granted the motion for remand and ordered that Bennett be allowed 30 days to submit
additional evidencto the ABCMR
The ABCMR rendered its decisiam remand on December 31, 2014, granpadgial
relief. The ABCMR ordered both Bennett's adverse OERaerseAER be removed from
his personal file for somewhat unusual reasons. (A.R. 12-13). Upon further rexieaw of
physical copy of Bennettmiilitary record, the ABCMR failed to find the OER rating him
adversely for the period from October 11, 1968, to February 28, 1969. (A.R. 12). However,
according to the ABCMR'the evidence clearly indicates that [the OER] was available in 2008
and was reviewed by [the] Bodrdt that time.(A.R. 14). Nonetheless, the ABCMR ordered the
adwerse OER removed, concluding tlaatfollows:
The Board cannot make a fair and objective determination concerning the
contents of this OER. However, the subsequent statement by the reviewer for this
OER clearly indicates that tteemay have been an unfair delay in the processing
of the OER and that the applicant may not have been provided a reasonable
opportunity to rebut the evaluation.
In that the OER is not currently filed in his [military record], it thereforeoa
beexpunged from the record. Given the lack of available evidence and a concern
about whether the applicant received due process, it would be appropriate, should
a copy become available, to not file this OER in his [military record].
(A.R. 15).
The ABCMRalso granted Bennett’s request to remove his adverse KEigted that
“[a] search of [Bennett's military record] revealed that only the revergeddithe subject AER
is currently on file.” [d.). Thus, the board concluded that “[b]ecause there omplete copy

of th[e] AER for the Board to review and determine the merits of his requesgdisis moot.

However, because the document filed in his [military record] is not complete, iddtmul

13



removed.” (d.).
On remand, the ABCMR also csidered Bennett’s requdstr aretroactivefinding that
he wasunfit for duty due to PTSD and that hereéred for disability effective December 3,
1973. However, after reviewing Bennett’'s military record again alorfgtiagt newevidence
that he submitted, the ABCMR denied his request. The board concluded:
The mere presence of an impairment does not, of itself, justify a finding of
unfitness because of physical disability. Disability compensation is not an
entitlement acquired by reason of seniceurred illness or injury. It is provided
to soldiers whose service is interrupted and they can no longer continue to
reasonably perform because of a physical disability incurred or aggtanate
service.
[Bennett’s] subsequent successful military cafeean additional 12 years,
despite his disabilities, combined with the VA examiner’'s observation that his
depression did not affect him until 2002 after a successful civilian work

history . . clearly indicates that he did not meet the criteria fasalility
retirement in 1973 or at any time while he was in the Army.

(1d.).

On August 24, 2015, Bennett filed a third amended comm#dading seven
claims. He brings six claims under the Administrative Procedure Act, 5 \8S @,
essentially alleging that the ABCMR’s three decisions were anpiérad capricious and
an abuse of discretion. Those three decisiare (1) notto expunge his adverse AER
and related documen{€ounts One and Four); (2) not to expunge his adverse OER and
related document€ounts Two and Five); and (3) not to change his honorable discharge
to a retirement due to disabili{€ounts Three and SiX) Benrett also brings aeventh
claim under the Due Process Clause of the Fifth Amendment (Count Salleging that

the ABCMR deprived him of procedural due process by making false statements,

3 The reliefBennett seeki;m Counts Three and Six is somewhat unclear. The Court construes them as
equitable claimseeking tachang Bennett's honorable dischargetroactivelyto a medical retirement based on
previous complaints, the parties’ briefing, and argusidating the hearing on defendant’s motion.

14



misrepresenting facts, and ignoring, withholding, and destroyiitigece.

Defendant the Secretary of the Arimgs moved for summary judgment all
sevencounts. Defendantontends that the ABCMR’s denial of Bennett’'s request for
disability retirement was easily supported by substantial evidence bdgansett
continued to serve honorably both in the Army and the Army Reservesiafsaryice in
Vietnam. Thus, according to defendant, the ABCMR’s decision was not only supported
by substantial evidence, but it was also “objectively proper” because evem#gtBen
suffered from early stages of PTSD at the time of his discharge, such acroduitnot
prevent him from performing the duties of his position. (Def. Mem. D&fendant also
contends that Bennett's requests to expunge the adverse AER\aTdeOER aremoot
because the ABCMR ordered the documents removed from his military pers@nnel fi
Il. Analysis

A. APA Claims

1. Standard of Reviewfor Summary Judgment under the APA

Summary judgment is ordinarily appropriate when the pleadings and evidencthahow
“there is no genuine dispute as to any material fact and [that] the movant isleatjtldgment
as a matter of law.Fed. R. Civ. P. 56(a). However, in cases involving review of agency action
under the APAthe traditionaRule 56 standardoesnot apply due to the limited role of a court
in reviewing the administrative recor@ee hternational Jr. Coll. of Bus. and Tech., Inc. v.
Duncan 802 F.3d 99, 106 (1st Cir. 2015) (“The summary judgment rubric also has a special
twist in the administratie law context.). Under the APA, the agenyiole is to resolve factual
issues and arrive at a decision that is supported by the administrative recohe emarts role

is to “focus on whether the agency examined the relevant data and articidatesfieactory
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explanation for its action including a rational connection between the facts found ahditiee c
made” Sistema Universitario Ana G. Mendez v. Ri&34 F.3d 772, 777 (1st Cir. 2000)
(citation and alterations omittedyVhen a district court reviews an agency'’s adjudication,
“judicial review, even at the summary judgment stage, is narrow” because “festafdard
affords great deference to agency decisionmaking” and “the Secretary’s agiresumed

valid.” Associatedrisheriesof Me. v. Daley127 F.3d 104, 109 (1st Cir. 1997). Thus, “a court
may set aside an administrative action only if that action is arbitrarycias; or otherwise
contrary to law.”Id. (citing 5 U.S.C. 8§ 706(2)(A)).

Moreover, “while judicial review of an agencty actions is generally narrow and subject
to a presumption of validity, review of tR@BCMR'’s] decisions in particular under the APA is
‘unusually deferential.”Coe v. McHugh968 F. Supp. 2d 237, 240 (D.D.C. 2013) (quoting
Piersall v. Wintey 435 F.3d 319, 324 (D.Cir. 2006)). As a military review board, the
ABCMR is entitled to greater deference tlmtheradministrative agenciedd. (citing Calloway
v. Brownlee 366 F. Supp. 2d 43, 53 (D.D.C. 2005} district court’s review is limited to
determiningwhether the ABCMR “permissibly exercised [its] discretion and made &ehbat
is supported by at least substantial evidencHill v. Geren 597 F. Supp. 2d 23, 29 (D.D.C.
2009) (quotingHomer v. Roche226 F. Supp. 2d 222, 226 (D.D.C. 20025n ABCMR
decision thus cannot be considered arbitrary or capricious if it “minimallyiogsjta rational
connection between the facts found and the choice m&aeélle v. Slater111 F.3d 172, 176
(D.C.Cir. 1997) (internal quotation marks and citations omitted). “[A] party seeking review of a
board decision bears the burden of overcoming the ‘strong, but rebuttable, presumption that
administrators of the military, like other public officers, discharge theies correctly, lawfully

and in good faith.”” Roberts v. Gererb30 F. Supp. 2d 24, 33 (D.D.C. 2007) (quotingzelle,
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111 F.3d at 177see also Doyle v. Englanti93 F. Supp. 2d 202, 207 (D.D.C. 2002) (“In the
absence of clear and persuasive evidéndke contrary, courts shoybdesume that the
Secretary anfl] boards performed fairly and lawfully.”).

2. Disability Retirement

During the hearing at which the Court granted Bennett's motion to file a thedded
complaint, he waived atllaims formonetary damages, including back pay and allowances.
Thus,it appears that Bennett seeks only equitable and declaratory relief in ghmglne
ABCMR'’s review of the 1978lecision not to place him on the disability retirement list when he
wasremoved from active dutyTo the extent that he raises such a claim, defendant is entitled to
summary judgment because the ABCMR'’s decision was not arbitrary and @apucider the
APA.

After review of the 723age administrative record and Army Regola 635-40, the
ABCMR affirmed its 2008 decision to not change Bennett’s honorable discharge tbiktgisa
retirement. The board appears to hbased its decision anany aspects of the recortt began
its reasoningvith the fact that the PEB apptiehe “presumption of fithess” because Bennett's
service was terminated duedaaeduction in force and not a disability, as demonstrated by his
continued servicen the Army and Army Reserves after his evacuation fvbetnam. Upon
review of Bennett'$?EB examinatiorrecords the ABCMR concluded thdbecause his military
service was not interrupted by a physical disability, notwithstanding teerre of various
medical conditions, there was no evidence to show he suffered from any medictbodhdi
he was rendered unable to reasonably perform the duties of his office, rank, gratieg6r r
(A.R. 266). Bennett concurred with the PEB’s findings and waived a formal board; thus,

according to the board, “he did not provide competent medical eetiahthe time of his
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dischargeo overcome the presumption of fitneskd.)(*

In other words, the ABCMR reviewed the PEB'’s findings and concluded that even if
Bennett had begun to suffer from PT®Rmediately after his service in Vietnarhdid not
prevent him from receiving exemplary OERs during his later service in Japahgcandinly
did not prevent him from continuing his servastirely. Theboardconsidered the fact that he
held many different positions both as an active officer andasnaber of the Army Reserves
after his service in Vietnanandthathis OERs “show that before and after the adverse OER, his
performance was normally rated as excellenid’).( He was promoted to major, completed the
Infantry OfficerAdvanced Course, and receivedaavardfor training performancall while a
member of the Army Reserva$ier his honorable dischargdd.]. The ABCMR also explained
why its decision was independent of the'¥ fating of Bennett as disabledt noted:

[T]he [VA] can evaluate a veteran throughout his lifetime, adjusting the

percentage of disability based upon that agency’s examinations and findings. The

Army must find unfitness for dutgt the time of separatidmefore a member may

be medically retiredr separated. [Bennett] was not serwoemnected [by the

VA] for PTSD until 34 years after he left active duty and there is no competent

medical evidence to show he had any of the mental conditions while on active

duty. Further, his [VA] examiner noted that his depression did not affect him

until 2002 after a successful civilian work history, to include owning his own

business; that his marriage was intact; and that he had good relations with his

children.

(A.R. 267) (emphasis added).

In sum, theABCMR’ s decisiondenyingBennett’srequest for a retroactive medical

4 Bennett contendthat his PTSD caused his poor academic performance at UMass, and that timg result
adverse AER is what caused him to be discharged. The ABCMR considered thatrdaieached a different
corclusion based on the administrative record. The board noted that Benm&bDsdrl not prevent him from
performing very well as a member of the Army and Army Reserves efteinh UMass. Moreover, the ABCMR
concluded that Bennett was discharged becaliggeduction in force rather than his adverse AER. The board
relied on the May 1973 letter notifying him of his honorable dischavgih stated “[s]election for release from
active duty is meant in no way to reflect unfavorably upon performéraetyy You have served faithfully and
well . . .the necessity to release you is dictated solely by the needs of the service mecetédysiegretted.” (A.R.
493).
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retirement “contains a rational connection between the facts found and the chaéce ma
Frizelle, 111 F.3d at 176Particularly in light of the “unusually deferential” APA standard
applicabé to ABCMR decisionRiersall, 435 F.3dcat 324, the Court cannot conclude that the
board’s decision was arbitrary and capricious or without substantial evidence.

3. AER and OER Removal

Defendant nextontends that Bennett’s claims to expunge his adverse AERdaedse
OER are moot because upon remand, the ABCMR ordered those documents removed from his
military record. Specifically, defendant contends thaAi®& claim is moot because the
ABCMR, afte finding only the “reverse side” of the AER, could not “review and determine the
merits of [Bennett's] request” and concluded thetause¢he “document filed in his [record] is
not complete it should be removed.” (A.R. 15). Defendant contends tlRERslaim isalso
moot because thdocument, which was in Bennettislitary recordin 2008, appears to have
been lost.

NonethelessBennettcreated photocopies of the complete AER and OER earlier in the
litigation andhas provided those to the board for consideration on the merits. (A.R. 646, 683-
85). Bennetitontends that the AER and OERong withtwo additionalrelateddocuments,
should be formally removed or expunged rather than siggatiaredost or incomplete. Tdn
first of thoseadditional douments relateto the AERand appears to have been an attachment to
the formal report.lt is a letter dated December 18, 19#®m the Engineer Branch to Bennett,
warning him that hipooracademic performanauld jeopardize his military careefA.R.

499). The second additional documeantains two pages and relateshe OER. Te first
page appears to lbiee cover letter informing Bennett of the adverse O&Rl the second page

appears to bBennett'sresponse dated December 21, 1971, in which he contests the OER. (A.R.
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652-53).

“The Secretary of a military department may correct any military record of the
Secretarys department when the Secretary considers it necessary to correct an error or remove
an injustice.” 10 U.S.C. 8§ 1552(a)(1). Courts review such decisions under an “unusually
deferential application of tharbitrary and capricious’ standard of the APAViusengov.

White 286 F.3d 535, 538 (D.C. Cir. 2002pERs"are presumed to be ‘administratively correct’
and to ‘[rlepresent the considered opinions and objective judgment of the ratindgsoffidize
time of preparation.”Cone v. Caldera223 F.3d 789, 792 (D.Cir. 2000) (quoting Army Reg.
623-105 1 5-32). “An officer seeking a correction must prove ‘clearly and convincihgtythe
‘presumption of regularity’ in the preparation of administrative records shoulgplyt and
that'[a]ction is warranted to correct a material error, inaccuracy, or injustitaee at 792-93
(quoting Army Reg. 623-105 1 9-7). The D.C. Circuit has explained that the high level of
deferencé ensurgs] that the courts do not become a forum for appeals by every [officer]
dissatisfied with his or her ratings, a result that waldstabilize military command and take the
judiciary far afield of its area of competencéMueller v. Wintey 485 F.3d 1191, 1198 (D.C.

Cir. 2007).

Here, he ABCMR'’s decision$o remove the remaining page of the AER and declare the
OER lostare entitledo deference The defendant’s argument, howeubgt because the adverse
AER and OER have been partially or completely, lttety have been effectively “removid
does not appear to be completetyrect. By declaring that theecordshavebeen removed
because they have been misplatbd board appears to be shirking its duty to consider whether
they should be removed on thmerits Bennett has provided photocopies of the complete AER

and OER for the board’s consideratiohfter fighting for eightyearsto remove thse two
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blemishes from his otherwise exemplary military rec&ehnett has essentialbeen told that
his claims are moot: the AER and OER will be considezetbved because they were “lost,”
not becauséheir removal is fiecessary to correct an error or remove an injustit@.U.S.C.
§1552(a)(1).

However, by declaring that the AER and OER have been removed from Bennett’s file,
the ABCMR has not mooted the claims, it leffectivelyconcededhem. As to Bennett’s lost
OER, the ABCMR noted that

the board cannot now make a fair and objective determination concerning the

contents of this OER. However, the subsequent statement by the reviewer for this

OER clearly indicates that themeayhave been aanfair delay in the processing

of the OER and that the applicanaynot have been provided a reasonable

opportunity to rebut the evaluation.

(A.R. 15)(emphasis added)Those admissions may be understated in order to protect the
board’s original 2008eview. In the very same breath thiae boardstates that it canno¢acha
fair and objective determination on the OER’s merits, it casts doubt on its mentisgyhe
letter from the retired Army colonel who was the reviewing officer. & ligter, the colonel
statel that the OER was “not at all consistent with Bennett's other OERSs,” that “tleeee w
serious questions about its legitimacy,” and that “errors were obviously made, tahkihigythe
recommended action [of removing the OER] an ingestiill be corrected.” (A.R. 2067).

After reviewing the 723®age administrative record, including Bennett's otherwise
excellent OERs e Court agrees with that assessment. Moreover, the board appears to have
retreated from its 2008 position entirely, not only concethiatjthe OERwill be considered
“removed” but alsothat if the OER is ever found it will not lbe-insertednto Bennett's file.

Accordingly, defendanwill be ordered to show cause why summary judgment should not be

entered for Bengit and whythe adverse OERhould not be formally expungémm Bennett's
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military record (copiefocated at pages 683 to 685 of the administrative recéwuather it
would appeararbitrary and capricious to expunte adverse OERut notremove the cover
letter accompanyingnd explainingt and Bennett’'s responsentesting it Defendant has not
addressed the issue of the reladedumentsn its brief, but itwould seem arbitrary and
capriciousto remove an underlying recob@cause ofloubts about its veracity, but not remove
correspondence that refers to tretord. Accordingly, defendanill alsobe ordered to show
cause whyages 652 and 653 of the administrative record should not be formally expunged.
As to the adverse AER, the bodras also effectively conced8&nnett’s clainmby
ordering itremoveddue to incompleteness. Again, it woskkemarbitraryandcapriciousto
remove Bennett's AER but not remove the letter attached to it. Accordingbnddettwill also
beordered to sbw cause whyhe adverse AER, page 646 of the administrative record, and the
related letter, page 499 of the administrative recsinduld not be formally expunged from
Bennett’'s military record

B. Procedural Due-Process Claim

Bennett also brings@aim under the Due Process Clause of the Fifth Amendment. The
complaint alleges that the ABCMR, among otlengs, “made false statements,”
“misrepresented facts,” “ignored evidence,” and “withheld or destroyed evidenagoport of
its decisions. (AC 11221-28). Thus, it alleges that the “ABCMR’s perversion of the normal
adjudication process has unconstitutionally infringed upon Mr. Bennett's property aiy libe
rights protected by the Due Process Clause of the Fifth Amendment.” (TAC.K&®jer
party directly addressed the claim in their memorandudwsvever,and put simply, there
appears to be no evidence that the ABCMR destroyed or withheld records. It isawiglyed

the evidence and reached a conclusitth which Bennett disagrees
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Bennett’'s procedural due-process claim is not brought pursuant to the APA; thus, it i
reviewed under the customary summary judgment standdumelrole of summary judgment is to
“pierce the pleadings and to assess the proof in order to see whethes thgemuine need for
trial.” Mesnick v. General Elec. C&®50 F.2d 816, 822 (1st Cir. 1991) (internal quotation marks
omitted). Summary judgment is appropriate when the moving party shows thatiSthere
genuine dispute as to any material fact amdntiovant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). “Essentially, Rule 56[ ]| mandates the entry of surjudgrgent
‘against a party who fails to make a showing sufficient to establish tbiemse of an element
essential to thgoarty’s case, and on which that party will bear the burden of proof at trial.””
Coll v. PB Diagnostic Sys50 F.3d 1115, 1121 (1st Cir. 1995) (quotigjotex Corp. v. Catrett
477 U.S. 317, 322 (1986)). In making that determination, the court must view “the record in the
light most favorable to the nonmovant, drawing reasonable inferences in his fisleanan v.
Staples, In¢.556 F.3d 20, 25 (1st Cir. 2009). When “a properly supported motion for summary
judgment is made, the adverse party ‘must set forth specific facts shibnatribere is a genuine
issue for trial.” Anderson v. Liberty Lobby, In&77 U.S. 242, 250 (1986) (quoting Fed. R. Civ.
P. 56(e)). The non-moving party may not simply “rest upon mere allegation or derhnals of
pleading,” but instead must “present affirmative evidendé.’at 256-57.

To succeed om procedural duprocess claim, plaintiff must show (1) a deprivation by
the government, (2) of grotectediberty or property interest, (3) withoatlequate due process
of law. SeeGonzalez-Droz v. Gonzalez-CoJ&@60F.3d 1, 13 (1st Cir. 2011). In order “to
determine whether dygrocess requirements apply in the first place,” a coouist look to see if
the interest is within thEPbue Process Clause’pfotection of liberty and property.See Board

of Regents of State Colls. v. RotA8 U.S. 564, 570-71 (1972).
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Bennetthasfailed to present affirmative evidence that the ABCMR ook him of a
cognizable property or liberty interest.id uncleatbased on the complaint and Bennett's
memorandumvhatconstitutionally protectegdroperty or liberty intereste is claiminghasbeen
lost. To the extent Bennett contends that the AER or OER caused him to be discharged, and that
but for thoseadverseeports he would have remained in the military and been promoted, such a
claim must fail. It is welestablished thdthere is no protected property interest in continued
military service.” Spadone v. McHugt842 F. Supp. 2d 295, 304 (D.D.C. 2012) (quoting
Wilhelm v. Caldera90 F. Supp. 2d 3, 8 (D.D.C. 20008ge also Pauls v. Setary of the Air
Force 457 F.2d 294, 297 (1st Cir. 1972) (“It is weBtablished law that military officeserve
at the pleasure of the President and have no constitutional right to be promoted or metained i
service”). Likewise,Bennetthas failed to assert any liberty interesither in his military
employment ogeneralreputation—that might triggeprocedural due-process protectioree,

e.g, Knehans v. Alexandeb66 F.2d 312, 314 n.2 (D.Cir. 1977) (noting that thmere fact of
Army officers honorable discharge and non-retention does not harm reputation or foreclose
future employment opportungs, especially where reasons for qppamotion were not publicly
disseminated)Brown v. McHugh972 F. Supp. 2d 58, 67 (D.D.C. 2013) (“Again, not only was
there no adverse employment action here, but plaintiff suffered no reputationarretrgma
because he received an honorable discharge upon retirement, and he has not alleged that
his . . . OER has become publ)c.

Accordingly, defendant will be granted summary judgment on Bennett’s procedural due-
process claim.

1. Conclusion

For the foregoing reasons, defendant’s motion for summary judgment is GRRANTE
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part and DENIED in part. Itis hereby ordered as follows:

1. Defendans motionfor summary judgmemnn Counts Three and Six is
GRANTED. The ABCMR's decision not tgrantplaintiff David Bennett
retroactive disability retirememtas not arbitrary and capricious under the APA.

2. Defendant’s motion for summary judgment on Counts One, Two, Four, and Five
is DENIED.

3. Defendant is hereby ordered to show cause withida®% of this Order why
summary judgment should not be entered for plaintiff D&®adnett as t€ounts
One, Two, Four, and Five. If good cause is not shewmmary judgment will
be entered foplaintiff David Bennett on those counts pursuant to Fed. R. Civ. P.
56(f), andthe ABCMR will be ordered to expunge frgotaintiff David Bennett's
military record his adverse AE adverse OER, and the related documents at
pages 499, 652, and 653 of the administrative record.

4. Defendant motion for summary judgment on Count SeveGRANTED.

5. The clerk is directed to mail a copy of this Order to plail#iid Bennett.

SoOrdered.

[s/ E. Dennis Saylor

F. Dennis Saylor IV
Dated:February26, 2016 United States District Judge
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