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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-12030-RGS
DEBRA FELDMAN
V.
SHONDARHIMES et al.

MEMORANDUM AND ORDER ON DEFENDANT®’
MOTIONSTO DISMISS

December 16, 2014
STEARNS, D.J.

In this copyright action, plaintiff author Debra lBman alleges that
the 2011ABC television medical dramaOff the Map! infringes thetwo
booksand twomanuscriptsn her Overlap quadrilogy and in particular,
the unpublished The Red Tatio. The court, laving consideredthe
allegations of the Amended Complaint, the exceqft§he Red Tattoand
a companion manuscrifitays of Gracesubmitted by Feldmagrand having

reviewed, yeswatched(albeit with diminishing anticipationall thirteen

1 Off the Mapaired for thirteen episodes in early 2011 to getgra
unappreciativeeviews The series was canceled in May of 20 11.
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episodes 0Off the Map? findsthat Feldman hafiled to makea plausible
claim of probative similarity between her works ashefendants’ creation

To survive a motion to dismissghe “[f] actual allegations [of a
complaint] must be enough to raiseight to relief above the speculative
level.” Bell Atl. Corp. v. Twombly550 U.S. 544,55 (2007). “To establish
infringement, two elements must be proven: (1) orshég of a valid
copyright, and (2) copying of constituent elemewnfsthe work that are
original.” Feist Publns, Inc. v. Rural Tel. Serv. Co499 U.S. 340, 361
(1991).

To show actionable copying and therefore satksists second
prong, a plaintiff must first prove that the allegenfringer
copied plaintiff's copyrighted work as factual matter; to do
this, he or she may either present direct evideofcéactual
copying or, if that is unavailable, evidence théat talleged
infringer had access to the copyrighted work andtthhe
offending and copyrighted works are so similar thia¢ court
may infer that there was factual copying (i.e., Ipatve
similarity).

Lotus Dev. Corp. v. Borland Intl, Inc49 F.3d 807, 813 (1st Cir. 1995),

affd 516 U.S. 233 (1996).

2 Although the inquiry at this stage is usually liedtto the (assumed
true) allegations of a complaint, the court maysider “doamments central
to plaintiffs’ claim; or [] documents sufficientlyreferred to in the
complaint.” Alt. Energy, Inc. v. St. Paul Fire & Marine Ins. C&67 F.3d
30, 33 (1st Cir. 2001). Here, both the asserted altegedly infringing
works areintegralto the claims and the Amended Complaint.
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To determinewvhetherprobative similarityexists between two works
“the Court should ask whether an average lay obseveeld recognize the
alleged copy as having been appropriated from thy@ycghted work. . .
In doing so, the Court should note similarities ashidsimilarities in such
aspects as the total concept afe@l, theme, characters, plosequence,
pace, and setting.Blakeman v. The Walt Disney C613 F. Supp. 2d 288,
304-305 (E.D.N.Y. 2009) (internal quotatianarks omittedl.

To the extent that the copyrighted work and thesgddly
infringing work exhbit probative similarities from which actual
copying might be inferred, the ensuing analysis thagdress
the question of substantial similarity (and, thusstermine
whether wrongful appropriation occurredWhile a finding of
substantial similaritwel non derives from an examination of
the juxtaposed works as a whole, that examinatiarstinfocus
on what aspects of the plaintiffs work are protbl under
copyright laws and whether whatever copying toolacel
appropriaed those [protected] elements.

Johnson v. Gordon409 F.3d 12, 19 (1st Cir. 200%nternal quotation
marks omitted)

“In the case of literary works, it is axiomatic th@pyright protection
only extends to the expression of the author’s jdea to the idea itself.”
Warner Bros. Ik. v. Am. BroadCos, Inc, 654 F.2d 204, 208 (2d Cir.

1981);see also Johnsqgmt09 F.3dat 19 (“[Clopyright law protects original



expressions of ideas but it does not safeguarceeine ideas themselves or
banal expressions of them.”).

The [] scenes a faire doctrine[] limit[s] the awiility of

copyright protection even for expression. The doctrine of
“scenes a faire” “denies copyright protection terakents of a
work that are for all practical purposes indispdrisaor at least
customary, in the treatment of a given subject mratt . . Beal

v. Paramount Pictures Corp20 F.3d 454, 459 (11th Cii994)

(describing scénes a faire as “stock scenes thairaly flow

from a common theme,” such as “foot chases andntloeale
problems of policemen, not to mention the familiarufig of the
Irish cop”in police fiction).

Harney v. Sony Pictures Television, In¢04 F.3d 173, 181 n.8 (1st Cir.
2013).

Weighing ther *“total concept and feel, theme, characters,t,plo
sequence, pace, and settingd reasonablday observer would recognize
Off the Mapasderivative in any respedf The Red TattaoOff the Mapis
a medical proceduraldrama setin a clinic in a jungle region of an
unidentified South Americancountry. Each episoddeatures exotic
accidentsanddiseases antheirunorthodoxreatmentsdy aheroicband of
mostly expatriate doctors working in extreme conditiongn the first
episode $aved by the Great White HQp®r. Ben Keeton (“‘one of the
greatest humanitarianef our time” episode 1 and Dr. Lily Brenner

(“control freak” episode 2- Smile. Dont kill anyonecome to theescue
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of a man(Ed) stranded on a zipline after crashing into a trde. free Ed,
Drs. Keeton and Brennezipline out towhere he is entangled in the
zipline's reelingmechanism.Dr. Brenner while danglingfrom the zipling
manages to cut througihhe mangled flesh of Ed’s arm. Haterundergoes
surgery ands foundto bein need ofa blood transfusion. Ed’s rare blood
type being in short supplythe innovativeDr. Keeton rushedrom the
operatingroom, climbs a coconutree with a machetegndhacks downan
armload of green coconut€&d is givena coconut water transfusiand his
life is saved Other examples of unuatmedicalchallengsinclude a man
caught in a green anaconslavise which conveniently servesas a
tourniquet to staunchis internal bleedingrom a shattered hip (episode
2); a man suffering frona prolonged priapisntaused bya banana spider
bite (episode 4- On the Mean Streets of San Migyiehn underwater
amputation (episode 5 I'm Here); treating acute appendicitis and viral
meningitis after the clinic’s dispensary has be@bled and completely
ransacked(episode 6- It's Good; a black market kidney transplant
(episode 1+ EverythingsAs It Should B); and afemaledoctor(Dr. Ryan
Clark) who sufferdrom Chagas disease (resulting from a childhooe byt
an assassin bygandwho ultimatelyrequiresa heart transplanmultiple

episodes).



Despite thdracturednature othersubmittedexcerps —Feldmanhas
offered the court5 pages of the 229pageRed Tattoomanuscript with
numerous breaks in continuity as well asredacted sentences and
paragraphs on most page# is evident thafThe Red Tatto®s na ajungle
medicalmelodrama. The Red Tattotells stories set in differerttmesand
places, see e.g,.id. at57 (Detroit— 1905),id. at 74 (Brookline— 1991),and
id. at 115 (BostonMemorial — 2005), involving characterswho travel
through time® Seeid. at 53 (“Had she lived during Dori’s lifetime or
Cathy's or even Bubbie’s, Penicillin and its cousimight have saved
Rachel, but those drugs didn't exist in her own @ior the Timeto which
she traveled.”) Feldman contends thad clinic in Bali (Indonesia) a
location briefly mentioned inThe Red Tattods theinspirationalsourceof
the South American junglelinic in Off the Map However,thegeneralized
conceptof an undeequippedtropical clinic is not copyrightable, antihe
Red Tattoooffers antdescription of the Bali clinic other than to sayst

“next to the market” and “merely a wastation” where ‘“rinsinga patient’s]

31n theDays of Graceexcerpt, it is made clear that Reweavers travel
in time — or Overlap, hence the title of Feldman’s opus orderto “touch
the past so that the future might be repairettl’ at 3. Reweaversuffer
from vivid nightmares of the past.



nail in sterile solution was the extent of the cargt available aid# Id. at
104. The clinic in Off the Mapdiffersin eachrespect(assuming that such a
sparse descriptiors eveneligible for copyrightprotection). The clinic in
Off the Mapis not next toa market, is the only medical facility availahle
the area it serveandis able toperform sophisticated medicgrocedures
including brain surgery, kidney transplant, and the implawtatof a
pacemaker.

Feldmars attempts to correlatthe plots fare no better. Shargues
thatepisodel of Off the Mapis derived from a motoscooter accidenthat
takes place inThe Red Tattoo No reasonablebserver, howevergould
agree.In The Red Tattooa man(Gil) and a womar(Dori) experiencean

accident when their motor scooter is cut, cfusing it to overturand skid

4 The entirey of the paragaph that concerns the mediktcenter
reads

The local who hoisted the scooter rushed the ijJuran into a
medics building next to the marketAgainst vigorous protests
and notunderstanding who the girl was the locals made her
wait outsidefrustrated and fretting. The medic center was
merely a waystation and the injured man needed a hospital
where his injured hand propertpuld be treated Rinsing the
nail in sterile solutio was the extent afhe centels available
aid, which was insufficient to remove the dirow embedded in
the delicate tissue that once wasderhis nail,rippedup quick

to cuticle in the fall. The injured man finally emged from
behind closed doorsiis hand in a gauze bandage.

Id. at 104.



several meters. As a resuBil suffers a tornihgernailandis treated athe
local medical center In Off the Map Dr. Keeton and Dr. Brenner ride a
motor scooter to the location of Ed’s zipline a@nd. There the parallel
ends. There is no motor scooter accident and iB{lsies are consideraypl
graver than a broken nail. After thetrepid doctors reach the scene, the
motor scooter disappeaasid isnotto be seen again.

In another example aghind-bendingcomparison, Feldman contends
that the treatment of a diabetic patient The Red Tatto@rovidesthe
source othestorylines in episodesand9 of Off the Map Thepersonage
of an uncooperative diabetwwho deviates from his prescribed diet Bt
best,a stockscénes a faireharacter The Red Tattoaoesnot describe
David (the errantdiabetic patien) or his treatmentin anything but

unprotecable abstractios> Moreover, neitherthe episodel nor the

5The entirety of the passage concerning David, tlabetkic, reads as
follows.

Suddenly, David collapsedDori checked for vitals while Gede
ran to the bathroom andimmaged through Davisl medicine
cabinet.He's an insulin diabetic, Gede called out. And, an
uncooperative patientDavid lived on theedge eating things he
knew he should not. That night was noexception and his
diabetic shock could have degenerated into a cmaora which
David might never emersy Why being there and Gedehelp
and Jeep saved Davdllife. Why and Gede spent several less
exciting nights but always, at some point, checikedn David.
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episode Ostorylines in Off theMap involvesthe successful treatment af
diabeticpatient In episodel of Off the Map the “uptight”(episode 2 Dr.
Mina Minard is dismissive of melderlywomanwho suffersfrom asthma
Dr. Minard misdiagnoses heailment as a&common cold in parbecause of
a language barrieand in partbbecause the death of a previous patient has
shaken herconfidence in her diagnostic abilitieAfter the patient faints,
however,Dr. Minard recognizesher mistakeand gives the patient one of
herpersonainhalers The gratefupatient, in turngifts Dr. Minard with a
chicken, which she names Dinnand leeps as a petn episode (There is
Nothing to Fi®, Richie Salernothe owner of a local dining spotMama
Salerno’s Pizeria, suffers from a posterior fungal infection thiata side
effect of untreated diabetes. Salernausle scathing,andheartless Dr.
Minard attempts tointimidate him into caringfor his health but the

treatmeniresistantSalernacsettles the scorley dying®

Id. at113.

6 The most ridiculous (and offensive) example is edh’s attempt
to equate a boy who accidentally shoots a squirrehe chest with a BB
gun, killing it, to Dr. Tommy Fuller’s oftolor remarks to Drs. Brenner and
Minard that they should apply sunscreéefore plying the local nude
beaches to avoid prematurely shriveled chestsdrirah characterizes both
vignettes as depicting “an ‘animal suffer[ing] tmagic’ chest injury.” Am.
Comp., Ex. Aat 2& 9.
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In terms of characters, Feldman employs a similaledcoping
techniquein which virtuallyeverypersonan Off the Mapis espied inThe
Red Tattoo To overcome theliscrepancyetween théwo peopleinvolved
in the motor scooter accident imMhe Red Tatto@and the threewho are
featural in the zipline resueepisodeof Off the Map Feldman equatethe
injured malescooter riderwith both the doctor and théreatedpatient
Evenless convincinly, TheRed Tattoacharacter ofsede isallegedto be a
sourcefor sevenOff the Mapcharacters SeeAm. Compl, Ex. Aat2 (Dr.
Tommy Fuller/ Gede and Charli¢a young trangtor)y Gede),id. at 3 (Dr.
Ben KeetomGede),id. at 5 (Dr. Otis Cole/Gede), id. at 9 (Dr. Lily
BrennerGede);id. at 10 (Dr. Ryan ClarkGede);and id. at 12 (Dr. Zita
Alvarez Gede). The characterssupposedly sharediographicalhistories
alsodivergein relevant detad. For example, whil®r. Brennerin Off the
Map and Doriin The Red Tattobave both lost their fianséDr. Brenneis
flancé perished in a bicycle accident whsleopping forher favorite cereal,
while Dori’s fiancé perished im bombblastwhen he would not leave a bar
atDori's urging

Feldman’s attempts to drawomparisonsto her other worksare
equally implausible FeldmancitesDays of Graces the source for episode

4 (On the Mean Streets of San Miguef Off the Map In three pages of
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Daysof Grace the main characterrace travels back in time to a Nazi
concentration campvhere sheattempts to win the trust of a woman
prisoner The woman, fearinthat Grace is &estapapy, offers Grace the
clothes of her back.Grace éarns that the prisoner had given up her infant
son to another coupl®m ensure his safetyln Off the Map Dr. Minard
treats Abuelito, an elderly and much beloved teadatdocal children, for
advanced mouth cancer. While delirious, Abuetibmfesseshat he served
as an SS guard in his youth astble jewelry and other valuables from
iInmates in his chargeDr. Minard stabilizes his conditioand turns him
over to the authorities. Other thanillusions to Nazis, thereis no
resemblancketween the two stories.

The allegationsof the Amended Complaintlso reveal alack of
comparable original elementsetween Off the Mapand Feldman’s An
Ordinary Hero and The Comfort of Strangers For example,Feldman
compares the zipline accidemt episode 1 oOff the Mapto falling down a
flight of stairs Am. Compl. § 112, a lake that lights up with flocesat
microorganisms to fireworksd., a green anaconda to a spadr, a ring to
a bullet id., and a selflessand giving couple who are in loveo a pair of

selfishandpettyadolescentsvhodetest one asther. 1d. § 113
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BecauserFeldmanhasutterly failed to meet her entilgvel burdenof
showingsome plausibl@robative similarity betweeherworks andOff the
Map, the Amended Complaint wilbe dismissed for “failure to state a
[copyright] claim upon which relief can be grantedFed. R. Civ. P.
12 (b)(6).

ORDER

For the foregoing reasons, defendants’ motions tsmiks are

ALLOWED with prejudice’” The Clerk is directed tenter judgment forhte

defendants andlose this case.

SO ORDERED.

/s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE

’” Because the court finds that Feldméaas not deged a viable
copyright claim it is unnecessary to reach the alternative greuod
dismissal(such asthe lack of plausibleaccess to Feldman’s unpublished
works)raised by defendants’ motions.
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