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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

R.H. MANDEVILLE |,
Petitioner,
Civil Action No.
V. 14-12220DS

LUIS SPENCER,

N N N N N N N N N N

Respondent

)

MEMORANDUM AND ORDER ON
RESPONDENT'S MOTION TO DISMISS AND
MOTION FOR A MORE DEFINITE STATEMENT

SAYLOR, J.

This is a petition for a writ of habeas corpus by a prisoner in state custetiyjoner
Rae Herman Mandeville was convicted on June 15, 1977, of murder in the first degree and
armed assault with iaht to murder. He was sentend¢eatoncurrent prisoterms of life for
murder and eighteen to twenty years for armed ass#hlintent to murder.Proceedingro se,
he now seeks habeas relief pursuant to 28 U.S.C. § 2254. Respondent Luis Spencer has moved
to dismiss the petition for a writ of habeas corpus as-tiareed under 28 U.S.C. §2244(d), or in
the alternative, for a more dieite statement For the reasons set flobelow, the motion to
dismiss willbedenied, and the motion for a more definite statement will be granted.

This cases before the Coulih a somewhabizarreprocedural postureThe original
conviction is now 38 years oldver the years, Mandeville has filedven motions for a new
trial in the Superior Courgll but one of whicthave beemenied(the otheapparentlyhas never
been ruled upon); purported to file two other motions for a new trial, which do not appear to

have been docketgefiled two petitiongo thesingle justice sessiarf the Supreme Judicial
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Court (both denied); anfiled two prior petitions for a writ of habeas corpus filed in the District
of Massachusett$othalso denieji

Mandevile once again seeks reliefdligh athird federalpetition for a writ of habeas
corpus. RemarkablyunderMassachusettand federal lawthat petition is not untimelyln
1996—D years afteMandeville’s conviction, and 19 years ag&engress passed atttethat
essentially provided a ongearlimitation period for filingfederal habeagetitions That one-
year period normally begins to run when the state appellate process has rundts cours
Mandeville has never sought appellate review of the dehtalo of his motions for a new
trial—one of which was denied in 19823 years ago)and one in 19924 years ago).

Somewhat incrediblyt appears that he can still seek such review under state law,
notwithstanding the passage of multiple decades. Accordungtier federal lawthe oneyear
limitations periodor his federal habeas claim has been tolled at all relevant times.

Whether that is a sensible rdsislvery much open to question; nonetheless, it appears to
be required by law, anti¢reforethe petition will not be dismisseb untimely That does not
mean, of course, that the petition will be granted; whether the petition should lesdsion
other grounds, such as failure to exhaust, is not presently before the Court. As adlsteghol
respondent &s requested that Mandeville be required to file a more definite statement of his
claims so that respondent can file an appropriate response. The Court will grant that reques
and order that Mandeville file such a statement within 42 days.

l. Background

On the night of February 14, 1976, Rae Herman Mandeville entered the apartment of his

girlfriend, Emily Kincaid, and upon finding her in bed with another woman, shot them both.

Commonwealth v. Mandeville, 386 Mass. 393, 395 (1982)s. Kincaid was killed. The other



woman, Donna Lucas, was seriously injured, but ultimately survived the otde&n April
27, 1976, Mandeville was indicted by a Suffolk County grand jury of murder in the first degree
and armed assault with intent to murder. Indictm@atmmonwealth v. Mandeville, No. 1976-
99597 (Mass. Sup. Apr. 27, 1976)dictment,Commonwealth v. Mandeville, No. 1976-99598
(Mass. Sup. Apr. 27, 1976

On June 15, 1977ftar a jury trial inthe Suffolk County Superior Couandeville was
found guilty of both charges. On June 20, 197 &vag sentenceid concurrent prison terms of
life for murder and eighteen to twentgars for armed assawlith intent to murder

Mandevillefiled atimely notice ofappeal as tthe murder conviction on June 24, 1977.
Docket No. 19789597. On June 1, 1979, Héded an assignment of errors, after receiving an
extension of time foits filing. 1d. On June 3, 1982, the Massachusetts Supreme Judicial Court
affirmed the judgmentsMandeville, 386 Mass. 393.He did notfile apetition for awrit of
certiorari in the United States Supreme Court.

Mandeville then filed a seried motions for a new trial. He filed his firsuchmotion on
August 5, 1982. Docket No. 1976-99597was denied on October 19, 1982. He therfiled
a motion to amend himotionfor a new trial on November 9, 198R1. That motionwas denied
on January 4, 1983d. Hefiled another motion to amend his motion for a new trial on January
18, 1983 which was denied on the same ddg. Hefiled yet another motion to amend his

motion for a new trial on May 8, 198%d. The Superior Court helalhearing on thahotion on

! The SJAs required to takeirect review of conictions for firstdegree murder, pursuantiass. Gen.
Laws ch. 278, § 33E.



June 21, 1985, and denigan July 9, 1985, citing the January 4, 1983 denial of the motion on
the same grounddd.?

Mandeville fileda secondnotion for a new trial on September 13, 199d.. That
motion was denied on November 21, 199d.2 He fileda thirdmotion for a new trial on
January 15, 1993ld. It appears from the record that pnerported to submit fourth and fifth
motions for a new trial on February 1, 1993, and February 9, 1993, respedtResp’tApp.

Mot. Dismiss75, 80). However, there does not appear to be a record of those motions on the
docket, and therefotheydo not appear to hawerbeen filed. Docket No. 1976-99598ce
also Commonwealth v. Mandeville, No. SJ-2001-0558 (Mass. Feb. 10, 2005).

Having notreceived a responsettae third, fourth, andifth motions for a new trial
Mandeville fileda petition for a writ of habeas corpus imstbourt on December 8, 1995.
Mandeville v. Dubois, No. 95¢v-12115-MLW (D. Mass. Dec. 8, 1995)He thenfiled a sixth
motion for a new trial on December 19, 1995, in the Superior Court. Docket No. 1976899597
On January 22, 1996, Mandeville filed a motion to amend or correct his motion for a new trial in

order b correct a citationld.” On May 3, 1996, the Superior Court denied his December 19,

2 From the record, it does not appear that Mandeville ever filed an applicatism single justice session
of the SJC for leave to appeal the denial of the first motion for a new trial.

3 From the record, it does not appear tiaindeville ever filecan application in the Single Justice Session
of the SJC for leave to appeal the deniahefsecond motion fa new trial.

41t also appears that Mandevilerrported to filea notice of appeas tothe three 1993 motions for new
trial. (Respt App. Mot. Dismiss 84). Howeveit,appears that the noticd appeal was never dioeted.

5 This case wamcorrectly docketed under the narivanderville v. DuBois, whichappears toeflecta
typographical error.

6 Although the docket indicates that the sixth motion for a newwaal filed on December 19, 1996e
motion is dated November 10, 1995. (Resp’'t Adpt. Dismiss 9€98).

7 Althoughthe Superior Courdocket lists June 22, 1998s the date of filing, the docket entry comes after
the December 19, 1995 entry, and betbheJanuary 26, 1996 entnAlso, theSuperior Courtlocket No. 1976
99598 lists January 22, 1996 the date the motion to amend or correct was fireatthermorethe motion itself is
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1995 gixth) motionfor a new trial Id. On June 4, 1996t denied his January 15, 19@8ird)
motionfor a new trial 1d.®

On September 13, 1996, Mandeville filedequest for an enlargemt of time to file a
notice of appeal of the June 4, 1996 denial of his January 15(th@@3 motion for a new trial.
Id. The cour grantedhat motionon September 25, 1996d. It appears, however, that
Mandevillenever actully filed a notice of appealld.

Mandeville’s petition for a writ of habeas corpus was still pendirgistourt on March
27, 2000, when he filed@etitionfor a writ of mandamus in the United States Court of Appeals
for the First Circuit Inre Mandeville, No. 00-1423 (1st Cir. March 27, 2000). The record does
not indicate the relief requested in thendamus petitionTheFirst Circuitdeniedthe
mandamus petition, but noted that he caddk tarenew it if the District Court failed to take

action within three months.Id;). On April 7, 2000, the respondent filed a motion to dismiss the

dated January 12, 1996. (Resp’t App. Mot. Dismiss 8@tordingly, it appears that the actual date of filing was
January 22, 1996.

It is unclear what motion for a new trial Mandeville was attempting to ameoakiectin that motion
The motion itself statehat Mandeville was looking to amend his motion for a new trial “filedr@hdated: 10
Nov. 95.” Motion to Amend/Correct Mioin for New Trial, Commonwealth v. Mandeville, Super. Ct. Docket No.
197699597 (Mass. Jan. 22, 199&)lowever, lhe record does not reflect any sumbtion Rather, at the time
Mandeville filed his motion to amend or correct, the only two motiona feew tral that were pending were the
ones filedon January 15, 199&nd December 19, 199%s noted the December 19, 1995 motion for a new trial is
dated November 10, 1995. Therefore, it appears that the motion to amenc: o ayopiies to the December 19,
1995 motion.For present prposes, it does natatterwhat motion for a new trial Mandeville was seeking to amend
or correct.

In any event, inhe motion to amend or correct, Mandevteught onlyto change the citation in his motion
for a new trial fom “Rule 30(a)” to “Rule 30(b)” of the Massachusetts Rule of Criminatédure.Motion to
Amend/Correct Mabn for New Trial, Commonwealth v. Mandeville, Super. Ct. Docket No. 1999597 (Mass.

Jan. 22, 1996)

81t is unclear from the recorthen thethird and sixth motions for metrials were actually denied. The
docket indicates that the sixth motion for a new trial was deniedayn3y11996, and that the third motion for a new
trial was denied on June 4, 1996. Docket No. 199697. However, theMay 3, 1996 memorandum of decisisn
entitled “Memorandum of Decision on Defendamilstion for a New Trial (ll)? (Resp’t App. Mot. Dismiss 33).
It would therefore appedhat the third motion for a new trial (baibt the sixth motion) was in factdied on May 3,
1996. The record also contains a memorandum of decision dated February 7, E39& Afsp. Mot. Dismiss 35).
However, the docket contains no mention ofiemorandum of decisidasuedon February 7, 1996.
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petition for habeas corpusdandeville v. DuBois, No. 95€v-12115-MLW (D. Mass. Apr. 7,
2000). On May 2, 2000, Judge Watif this Courtgranted the motion to dismissthout
prejudiceon the ground that Mandeville had not yet exhausted his remedies in state court, both
because he had not sought a ruling from the Supreme Judicial Court compelling ther Superi
Court to make a ruling on his purportedly pending motions for a newandlbecause he
presented claims to the district court that he had not yet raised in stateMeuorborandum and
Order,Mandeville v. DuBois, No. 95€v-12115MLW (D. Mass. May 2, 2000). On May 10,
2000, MandeVie filed for a certificate obppeahbility with the First Circuit, which was granted
on September 8, 2000. Memorandum and OMandevillev. DuBois, No. 95¢€v-12115MLW
(D. Mass. Sept. 8, 2000).

On September 25, 2000, Mandeville moved to redpepetitionfor a writ of habeas
corpus. Mandevillev. DuBois, No. 95¢v-12115MLW (D. Mass Sept. 25, 2000). Judge Wolf
stayed the case on February 19, 2001, pending theJhicsiit's ruling on his appeal of the
dismissal of the petitianOrder,Mandeville v. DuBois, No. 95€v-12115MLW (D. Mass Feb.
19, 2001). On June 19, 2001, the First Circuit affirmed the District Court’s dismids&n
September 17, 2001, Mandeville’s motion to redpisrpetitionfor a writ of habeas corpusgas
denied Id.

On November 6, 2001, Mandeville filadseventimotion for a new trial ithe Superior
Court. DocketNo. 1976-99597. While that motion was pending, on November 29, 801,
filed an application in the Single Justice Session of the &ldeave to appedhe denials of his
third and sixth motions for a new trial and to obtain review of his fourth and fifth mobtoas f

new trial.” (Resp’t App. Mot. Dismiss 65-67, 10Bse Commonwealth v. Mandeville, SJC



Docket No. SJ-2001-0558 (Mass. Nov. 29, 200TThe November 6, 2001 (seventhotionfor
a new trialwas denied without a hearing on December 7, 2@icket Nb. 1976-99597° On
February 10, 2005, Justice Spina dertireNovember 29, 200fetition for leave to appeal in its
entirety. Commonwealth v. Mandeville, SJC Docket No. SJ-2001-0558 (Mass. Feb. 10, 2005).

OnMarch 10, 2005Mandevillefiled an eighthmotion for a new trial. Docket No. 1976-
99597. It appears that theighthmotion was never addressed by the Superior Céurt.

On September 29, 2005, Mandeville filed a second petitioavioit of habeas corpus in
this court. Mandeville v. Thompson, No. 05€v-11969 (D. Mass. Sep. 29, 200%)n Jamary 30,
2006, Judge Gertnef this Court denied the government’s motion to dismiss the second petition.
Thecourt noted that “[tjhe government quite properly challenges the petition on the gtibands
it was not filed within the applicable statute of limitations,it nonetheles&lefer[red
consideration of the statute of limitatioasd . . . equitabl[e] toll[ing] . . . because of the unusual
history of this case” and stayed the action “until Petitioner has exhauststia remedies.”
Order Denyilg Motion to DismissMandeville v. Thompson, No. 05ev-11969 (D. Mass. Jan. 30,
2006). Judge Gertnerderedthe petitioner to submit reports on the status of his state claims

every three months.ld.). Mandeville filed reports every three months from the time of the

9 The petition is dated N@mber 18, 2001. (Resp't App. Mot. Dismiss 6Fpwever, it appears on the
docketthat it wadfiled on November 29, 2001. (Resp’t App. Mot. Dismiss 63).

0 From the record, it does not appear tifandeville ever filedan application in the Single Jitst Session
for the SJC for leave to appeal the denial ofstientimotion for a new trial.

11 Respondent argsthatthe denial of the Januarg4, 2011(ninth) motion for a new triaby the Superior
Court, which occurred on May 8, 2012, should also be read to inalddrial othe March 10, 200&eighth)
motion for new trial TheMay 8, 2012orderthat deniedMandeville’s notion for a new trial identified the subject
of that motionas a claim oéllegedineffective assistance of couhs¢Resp’t App. Mot. Dismiss 1228). The
order does not identify the datee motionit was denyingvas filed. (Id.). However, the dockettateghat the
court’s order on defendastmotion for a new trial denied tdanuary 24, 2011 motion(Resp’tApp. Mot. Dismiss
17). It would therefore appear thaktiMay 8, 2012 order only appli¢d the January 24, 2011 motiofihe only
item in the record that appears to suggest that the May 8, 2012 order may applyary¢h 10, 2005 motias
Mandeville’sJuly 10, 2012 petition to the single justice. (Resp’t App. Mot. Dismiss22).7Under the
circumstanceghe March 10, 200gighth) motion for a new trial appearsreamainpending
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order until July 2, 2012, missing only one report in 2011. Memorandum and Mateleville
v. Thompson, No. 05€v-11969 (D. Mass. Mar. 31, 2014).

Meanwhile, Mandevilldhadfiled aninth motion for a new trial in state court on January
24, 2011. Docket No. 1976-9957%hat motion was denied on May 8, 201&l. On July 6,
2012, Mandeuville filed a motion to amend a late notice of appealh&8uperior Court denied
the motion on August 27, 201&atingthat the court would not act on the motion because the
late notice of appeal danot been filed or docketedd.

On July 13, 2012, Mandeuville filed a gatekeeper application in thesiBg(@ justice
sessiorto review theMay 8, 2012 decisionPetition to the Single JusticEpmmonwealth v.
Mandeville, No.SJ32012-0291 (Mass. July 13, 2012). On August 10, 202 application was
denied because it “failed to raise a ‘new and substantial’ question jugtifyther review.”
Memorandum of DecisiorGommonwealth v. Mandeville, No.SJ2012-0291 (Mass. Aug. 30,
2012). An August 30, 2012 order confirmed the denial of the applicaliott.

On March 31, 2014, Judge Wolf reopened Mandeville’'s second habeas corpus petition,
afterit was transferred to hifollowing Judge Gertnés retirement Memorandum and Order,
Mandeville v. Thompson, No. 05€v-11969-MLW (D. Mass. Mar. 31, 2014). He dismissed the
petitionon the ground ofailure to exhaust his state remediesting, as Judge Gertner did, that
the application was also “arguably time bartett. Judge Wolf also declined to issue a
certificate ofappealability. Id.

Mandeville is currently incarcerated at the Old Colony Correctional Center in

Bridgewater, Massachusettblefiled the presenpetition fora writ of habeas corpusursuant to

120n June 19, 2013, the Office the Clerk of the SJC Single Justice Sessimatedin a letterto
Mandeville that his gatekeeper application had been denied and the case wasl.etiseih. Rae Herran
Mandeville,Commonwealth v. Mandeville, No. S320120291 (Mass. June 19, 2013).
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18 U.S.C. § 2254-his third—on May 2, 2014 .His assertedrounds for revievare“denials of
appointment of cowsd, ineffective assistance of counsel, additional violations of evidence in
ballistics, perjury by a witness, intimidation of a witness by police, withhglthvorable
evidenceby police, [and] additional fvileged’ communications arguments.”

Respondent filed a motion to dismiss on November 24, 2014, clmietihat the petition
was timebarred

. Analysis

A. Motion to Dismiss

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) imposed a one
year limitation period for habeas corpus petitions by state prisoners. 28 U.S.C. §.22hé(d)
limitation period runs from the latest of:

(A) the dde on which the judgment becarin@al by the conclusion of direct review
or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application crdatéttate action

in violation of the Constitution or laws of the United States is removed, if the
applicant was prevented by such State action;

(C) the date on which the constitutional right asserted was initially recagbyze

the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of dugedde.

28 U.S.C. § 2244(d)(1)(A)P). Judgments are considered “final” for AEDPA purposes “when
the ninety-day period for seeking certiorari expire[djléverson v. Farquharson, 366 F.3d 32,

36 (1st Cir. 2004)In cases where a petitioner's convicti@midbewmme final before the effective
date of the AEDPA, the First Circuit has construed 8§ 2244(d) to allow petitionersyaame-

“grace period” in which to file a habeas corpus petitiSee Gaskinsv. Duval, 183 F.3d 8, 9 (1st



Cir. 1999). That grace period began on April 24, 1996, the effective date of the AESBA.
Rogersv. United Sates, 180 F.3d 349, 355 (1st Cir. 1999).

The statute excludes from the eyear limitation period the “time during which a
properly filed application for State post-conviction or other collateral reviglwvrespect to the
pertinent judgment or claim is pending. .” 28 U.S.C. § 2244(d)(2)A n application for post-
conviction relief is pending from the time it first is filed with the state trial court, untilitiaé f
disposition of a timely appeal or request for allowance of agp€&airrie v. Matesanz, 281 F.3d
261, 267 (1st Cir. 2002¢ccord Swvartzv. Meyers, 204 F.3d 417, 420 (3d Cir. 20007 olling
the period of limitation between the time a statertdenies post-conviction relief and the
timely appeal or request for allowance of appeal is consistent with the plain meaning of the
statutory language. . .”). An application for post-conviction relief is pending, “not only when it
actually is beingonsidered by the trial or appellate court, but also during the ‘gap’ between the
trial court's initial disposition and the petitioner's ‘timélyng of a petition for review at the next
level.” Currie, 281 F.3dat 266 (citingMelancon v. Kaylo, 259 F.3d 401, 406 (5th Cir. 2001)
“[A] State’s procedural rules control whether an application for stateposgiction relief is
pending under § 2244(d)(2) Herbert v. Dickhaut, 695 F.3d 105, 108 (1st Cir. 2012) (quoting
Drew v. MacEachern, 620 F.3d 16, 21 (1st Cir. 2010)).

In Massachusetts,raotion for a new trial iSpending” from the time it isfiled . . . in the
Massachusetts Sapor Court until the SJC denie[s] leave to appeal, thus extinguishing the
possibility of further review Currie, 281 F.3d at 27.1Under Mass. Gen. Laws ch. 278, 8§ 33E,
“capital” prisoners (those convicted of first-degree murder) seeking t@legpenial of post-

conviction review must file an application with a single justice of the S2€Currie, 281 F.3d
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at 267-68.The single justice acts as a “gatekeeper,” and may permit an appeal only if he or she
determines that the issue presented is “new and substahdal.”

Before December 2000, under Massachusetts procedural rules, there was limoitifar
filing a gatekeeper petitiowith the single justicpursuant to Mass. Gen. Laws ch. 278, 833E.
Seeid. at 271 n.12Mainsv. Commonwealth, 433 Mass. 30, 36 n.10 (2000n December 13,
2000, inMains, the Supreme Judicial Countstituteda 3Gdaylimit to file a gatekeeper petition
afterthe denial of a new trial433Mass.at36 n.10. Thattime limit, however, applied
prospectively from the date of tivains decision. Id.

Therefore, under the Massachusetts procedural aslésey existedeforeDecember
2000,there was no time limit ongatekeepepetition to thandividual justice of the SJC to
review a denial of anotion for a new trial.Currie, 281 F.3d at 271. Respondent contends that
Mandeville’smotions that were filed before tiMains dedsion shouldhave beemppealed
within 30 days of December 13, 2000, the dathatdecision. However, becaubtains only
applies prospectively, motions for a new trial that were denied before theodebisi never
appealed, & still governed by thaules of proceduras they existed befdrand—and theravas
apparentlyno time limit whatsoevefor filing a gatekeeper petitiond. Accordingly, and as the
First Circuithas acknowledgea, “relatively small subset of petitiongr:iamely,

“Massachusét state prisoners who were convicted of first degree murder and whose new trial
motions had been denied, but not appealed,” when thel&l@edMains, “could circumvent
AEDPA's oneyear statute of limitatioridor “years, even decadésld.

This case presents such a circumstamecause Madeville was convicted of first-

degree murder, his only avenue for appeahefdenial ohis post-conviction motionsas

through agatekeepepetition toanindividualjusticeof the SJC. Furthermore, his motions for a
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new trialhad been denied, but never appealed, when the SJC announced the 30-day prospective
time limit in Mains.*®> Accordingly, it would appear thae has unlimited tima whichto file a
gatekeepepetitionto the individuajustice at the SJC to review the denials of hisijeaens

motions. UndeCurrie, thelimitations periodon his petition for writ of habeas corpus is tolled

for the entirety of thttime—that is, until the gatekeeper petitibas been fdd and then denied.

Mandeville filedhis firstmotion for a new trial on August 5, 1982, which was denied on
October 19, 1982 He filedhis second motion for a new trial on September 13, 1991, which was
denied on November 21, 1991. Mandeville nefiled a gatekeeper petition asttee denials of
his first andsecond motions for a new trial. Although he filed multiple motions to amend the
August 5, 1982notion, thase were all denied arsidich a motion does not constituteagupeal.

The AEDPA limitationgeriodthereforeremainstolled.

Mandeville’s January 15, 1998ird) and December 19, 1995iXth) motions for a new
trial were denied review by andividual justice on February 10, 200%helimitations period
wasthusalso tolled at leagtom the effective date BAEDPA (April 24, 1996) until February
10, 2005.

Mandeville also filed geighth) motion for a new trial on March 10, 2005. As noted, i
appears thahe March 10, 2005 motion was never addressed by the Superior Court. Mandeville
thereforestill has amotionfor a new trialpending in state court, and accordingly, lihetations
periodremains tolled fronMarch 10, 2005 until present.

In Currie, thedelay inquestionwasnine months. Herdt is 33 yearsand counting.

Nonetheless, this Court can ascertain nothing in the language or |&yicrad to require a

13 Mains was decided on December 2B00. Mandevillhadfiled four motions for a new trial prior to
thatdate(on August 5, 1982September 13, 199January 15, 199&nd December 19, 1995He only appealed
thedenials of the January 15, 1993 and December 19, m@86ns
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different result. AccordinglyMandeville’s petition is not timbarred under the AEDPA, and
themotion to dismiss wilthereforebe denied.

B. Motion for a More Definit e Statement

A party may move for a more defieitstatement when the origir@mplaintis “so vague
or ambiguous that the party cannot reasonably prepare a response.” Fed. R. Civ. Fh&2(e).
motion must “point outhe defects complained of and the details deSiréd

Respondent requested that Mandeville verify his documents, address the issues of
timeliness and exhaustion for his petition, and aelhgore closely to the standdarm petition.
The Court agresthat the petition in its current form presardgariesand ambiguitieshat
prevent the respondent from reasonably preparing a response. Accordingly, trefardi
more definite statement will be granted.

II. Conclusion

For the reasons stated above, the Court finds that the petition for a writ of haipess c
is nottime-barred under 28 U.S.C. 82244(d). Accordinggrespondent’s motion to dismiss is
DENIED. Therespondent’'s motion for a more definite stateme@RANTED. Petitioner shall
file a moredefinite statemenwith respect to the issues of timeliness and exhaustion for his
petition, and adhere more closely to the standlamai-petition. Petitioner shall file that

statemenwithin 42 days of this order.

So Ordered.
[s/ E.Dennis Saylor
F. Dennis Saylor IV
Dated: July 23, 2015 United States District Judge
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