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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

JOSE NEGRON *
*
Petitioner *
*
V. * Civil Action No. 14-cv-122274T
*
BRUCE GELB *
*
Respondent. *
MEMORANDUM & ORDER
August 24, 2017
TALWANI, D.J.

Petitioner Jose Negron filatlis Petition Under 28 U.S.C. § 2254 for Writ of Habeas

Corpus by a Person in State Custody [#1] (“Petition”) against Respondent Bibcéh&e

Superintendent at Souza Baranowski Correctional Center \Wiediteoneris incarcerated-or
the reasonset forth below, th@etition is DENIED.

l. Background

On September 28, 2007, a jury found Petitioner guilty on armed home invasion, in
violation of Mass. Gen. Laws ch. 265, § 1&@d a number of firearmglatedcounts Pet. for
Writ of Habeas Corpu2 [“Pet.”] [#1]. Petitioner filed a direct appea motion for a new trial,
and an appeal of the denial of that motion.

On May 22, 2012, the Massachusetts Appeals Comtluded that the ballistic
certificate was improperly admitted in violation of the Confrontation Clawsdtary to the

holding of MelendezDiaz v. Massachusett§57 U.S. 305 (2009), an@cated all of Petitioner’s

convictions except the armed home invasion conviction. Commonwealth v. Negron, No. 08-P-
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1807, 2012 WL 1835125, at *3-4 (Mass. App. Ct. May 22, 2002y(én ). The Supreme

Judicial Court denied further appellate reviaswto the remaining clainommonwealth v.

Negmon, 463 Mass. 1103 (2012).
Petitioner filed gro se second motion for a new trial and a second state court appeal in
20121 On March 3, 2014, thdlassahusetts Appeals Couatfirmed the denial of Petitioner’s

second motion for a new trial. Commonwealth v. Negron, No. 13-P-142, 2014 WL 801645, at *1

(Mass. App. Ct. Mar. 3, 2014Négron 1). On April 7, 2014, Petitioner filed an Application for
Leave toObtain Rurther Appellate Review (“ALOFAR?”), Not. Manual Filing Resp.’s Suppl.
Ans. [*S.A."] 903-40 [#10], which the Supreme Judicial Court (“SJC”) denied on May 5, 2014,

id. at 901. On May 20, 2014, Petitioner fildxd pro se Petition for Writ of Habeas Corpus [#1]

now pending in this court.

1. Standard

Under the Antiterrorism and Effective Death Penalty Act of 1996, a person in custody
pursuant to a state-court judgment may obtain relief through a petition for a haibehs
corpus if his or her confinementolates the United States Constitution or federal laws or
treaties. 28 U.S.C. § 2254(a). A court may not grant an application for a writ of halmas co
unless “the applicant has exhausted the remedies available in the courts aeth@&ta.S.C.
§ 2254Db)(1)(A). For such exhaustion, the petitioner must invoke “one complete round of the

State’s established appellate review proce®5ullivan v. Boerckel, 526 U.S. 838, 845 (1999),

and “must have presented both the factual and legal underpinning<iafitmdo the state

! 1n 2013,Petitioneralso filed apro se habeas petition ithe United States DistrictaDirt.

Negon v. Gelb, 13:v-10128(D. Mass.) The court allowedPetitioner’s motion for voluntary
dismissalkso that he could pursue his state court remedies, and on October 23, 2013, dismissed
the habeapetition without prejudiceOrder Allowing Mot. for Voluntary Dismissal#28],

Negron v. Gelb, 18v-10128;0rder Dismissing Cas&29], Negron v. Gelb, 18v-10128.




courts,” Nadworny v. Fair, 872 F.2d 1093, 1096 (1st Cir. 1989), for “each and every claim

contained within the application,” Adelson v. DiPaola, 131 F.3d 259, 261 (1st Cir. 1997).

Furthermore, when a state court has adjudicated a claita merits, habeas relief shall
not be granted unless the state court decision “was contrary to, or involved an unreasonabl
application of, clearly established [flederal law, as determined by the Sai@reunt of the
United States” or was “based on ammeasonable determination of the facts.” 28 U.S.C.

§ 2254(d).

For habeas relief purposes, the phrasedtly established [flederal |&Wrefers to the

holdings, as opposed to the dicta, of [the Supreme] Court’s decisions as of the time of the

relevant stateourt decision.'Williams v. Taylor 529 U.S. 362, 412 (2000). To secure habeas

relief on the basis of diunreasonable application of” Supreme Court precedent, thecstate-
decision must not merely be based on an “erroneous” or “incorrect” legal integordth at
411. Rather, it “must be ‘so lacking in justification that there was an erround#irstood and
comprehended in existing law beyond any possibility for fairminded disagreehWoods v.

Etherton, 136 S. Ct. 1149, 1151 (2016) (quoting White v. Wootiadl S.Ct. 1697, 1702

(2014)).

In reviewing a habeas claim, all factual determinations made by the state eourt ar
entitled to a presumption of correctness, rebuttable only by clear and convinciegoevi28
U.S.C. § 254(e)(1). Furthermore “a stateurt adjudication of an issue framed in terms of state
law is . . . entitled to deference under section 2254(d)(1) as long as the state aldstaey
are for all practical purposes synonymous and the state standatdast as protective of the

defendant’s rightas its federal counterparEboxworth v. St. Amand, 570 F.3d 414, 426 (1st Cir.

2009).



When the state court does not decide the case on its merits but instead resssats dec
on an independent and adequate state law ground, lfedarts are foreclosed from granting
habeas relief absent (1) a showing of cause for the procedural error and prejsudioey from
it or (2) a showing “that failure to consider the claims will result in a fundamenteamage of

justice.” Coleman vThompson, 501 U.S. 722, 749-50 (19@ddation omitted) A petitioner can

show cause for such procedural default by showiagthe appellate counsel’s assistance was

ineffective.Murray v. Carrier 477 U.S. 478, 488 (1986). However, to do so, the petitioner must

exhaust the claim for ineffective assistance of appellate coudsat.488-89. The petitioner
must also show that the counsel’s performance was ineffective pursuant totlaedcstet forth

in Strickland v. Washington, 466 U.S. 668 (198d).at 488. Undestrickland for a successful

claim of ineffective assistance of counsel, the petitioner must show that ¢huthsel’s
representation “fell below an objective standard of reasonab)edé6sU.S. at 688, and (2jHe
deficient performance prejudiced the defehgk at 687. A mere showing of the counsel making
an error is insufficient to show cause for a procedural defdulttay, 477 U.S. at 492.

1. Discussion

Petitioner raises four claims in Hegtition for Writ of Habeas Corpus [#1]: (1) the jury

instruction as to the armed home invasion offense failed to include an element dietied (1)
trial counsel’s assistance was ineffective; (3) the Commonwsatidence to support the
armed home invasion offense was insufficiamici(4) the courtroom was closed to his family
members. In his accompanying memorandum of law, Petitioner raisss@aim: the trial
judgefailed torequire the Commonwealth togside a raceneutral rationale for its peremptory
challenges against two jurors. Mem. in Supp. of Pet. for Writ of Habeas Corpus’'$‘Rietin.”]

21-26 [#25].



A. Ground 1: Erroneous Home Invasion Instruction

Petitioner claims that the trial judgenstructon failed to include a requiredement of
armed home invasion. To obtain a conviction for armed home invasionMadsr Gen. Laws
ch. 265, § 18C, the Commonwealth must prove the following:

thatthe defendant (1) “knowingly enter[ed] the dwelling platamthet;

(2) “knowing or having reason to know that one or more persons are present
within” (or entered without such knowledge but then remained in the dwelling
place after acquiring or having reasoratquire such knowledge); (3)hile

armed with a dngerous weaptnand (4) ‘use[d] force or threaten[ed] the

imminent use of force upon any person within such dwelling place whether or not
injury occur[red], or intentionally cause[d] any injury to any person within such
dwdling place’

Commonwealth v. Dowtte 720 N.E.2d 806, 809 (Mass. 1998uoting Mass. Gen. Laws ch.

265, 8 18C). The “dangerous weapon” need not be a firessene.g.id. at 808, 810
(categorizingknife as a dangerous weapon), and it need not be operational, so long as the

weapon reasonably appears dangerous to the victim, Commonwealth v. Mattei, 920 N.E.2d 845,

851 n.12 (Mass. 2010).

When initially instructing the jury in this case, the trial judge stated that the
Commonwealth had the burden to prove beyond a reasonable dagibtheelements of the
offense, Mass. Gen. Laws ch. 265, § 18C,afitth element“that [Petitioner] committed the
offense while he was armed with a firearm.” SIA0-51 [#7]. The trial judgstated furthethat

the“fifth element was distinct from the dangerous weapon eleméditat 154. At sidebar, the

2 In describing the added element, the trial judge stated

“. . .It's important that you understand that this is an element that
is distinguished from the third element [*armed with a dangerous
weapon”] | just defined for you a moment ago, so the fifth element
that the prosecution must have proven beyond a reasonable doubt
is that this offense of home invasion was committed while
[Petitioner] or a person with whom he was involved in a joint



prosecutor advised the trial judge that the addition of this fifth element veaeeus, and the
trial judge corrected her mistakefimtherinstructions to the jury.ld. at 178-79. In her
corrective instruction, the trial judge told the jury to ignore the last elementhainithé
dangerous weapon need not be a firearm. The judge reiterated that the dangerous agapon w
“any item that is capable of causing serious bodily injury or death to a peldon.”

On March 3, 2014, in ayying Petitioner'sappeal of the denial of his claim in tkecond
motion for a new triabn the basis dhejury instructions, thévlassachusetts Appeals Court

noted that no objection had been raised at trial and therefore considbetder [the] error

venture was armed with a firearm. And | previously defined for

you what a firearm is, so the prosecution must have proven beyond
a reasonable doubt that this offense of home invasion, those four
elements that | just defined for you, was committed while
[Petitioner] or a person or persons with whom he was involved in a
joint venture was armed with a firearm as defined by
MassachusettsWw and [Petitioner] knew that that person was

armed with a firearm while the offense of home invasion was

being committed.” S.A. Ex. D 154-55 [#7].

3 The trial judge stated:

[l]n instructing you on one charge[,] | instructed you that the
Commonwealth eed to prove one more element than is actually
necessary . .. You may recall that | instructed you that on the
offense of home invasion that there were five elements. Actually,
in reviewing the actual charge, we realized that one of the elements
| definedfor you was not an element of the offense that the
Commonwealth needs to prove in this case, and that is the fifth
element that | defined for you was the offense was committed
while armed with a firearm. The Commonwealth need not have
proven that, so you should strike that, if you have any notes on it,
you should strike that because it is not an element.”

S.A. 723 [#7]. The trial judge theniteratedhe four elements listed in Mass. Gen. Laws ch. 265
§ 18C, and instructed the jury: “If the prosecution has provdoulbeyond a reasonable doubt,
you will find [Petitioner] guilty; if any reasonable doubt remains in youmdhas to one or more

of thefour elements, you must find [Petitioner] not guiltyd: at 179 (emphasis added).



created a substantial risk of a miscarriage of justidedrén Il 2014 WL 801645, at *IThe
court concluded that the trial judge “corrected the error and correctlpeaithe four elements
of the offense.’ld.

Petitioner claims thathe trial judge’s instruction on the home invasion offense was

contrary to Francis v. Franklin, 471 U.S. 307 (1965). Pet. 6 [#1]; Pet'r's Mem. 21-23|#25].

Francis the Supreme Court held that a jury instruction “violate[s] the Due Proces® @lfthe
instruction] relieve[s] the State of the burden of persuasion on an element ofrese ffy 1

U.S. at 314citing Patterson v. New York, 432 U.S. 197, 215 (1977)). Petitioner argues that by

excluding the requirement that the Commonwealth show thattigedous weapon was a
firearm, the judge improperly relieved the Commonwealth of “[its] burden ofiggie on an
element of an offense.” Franc#/71 U.S. at 314.

However, Mass. Gen. Laws ch. 265, 8§ 18C, does not provide that a “dangerous weapon”
must be an operabfeearm.Instead, under state law, the Commonwealth may support the

offense without showing that the “dangerous weapon” is a fireagm.€5g9.Doucette 720

N.E.2d at 808, 810. Accordinglthe trial court’'anstruction here does not lift the prosecution’s
burden of proving an element of the crime.

Furthermore, if Petitioner's argument is that the jury instruction was cogfubien that
argument must also fail. For an instruction to be unconstitutionally ambiguowsnthst be “a
reasonable likelihood that the jury has applied the challenged instruction inthat@yevents

the consideration of constitutionally relevant evidence.” Boyde v. Califo48&U.S. 370, 380

(1990). The trial court’s instruction was clear: “The Commonwealth need not have pitwate
the dangerous weapon was a firearm]” because that “was not an element of the offénse.” S

Ex. D 154-55 [#7]. This instruction did not prevent the jury from considering the firearm, and



rather, itclearly instructed the jury that the dangerous weapon need not be a firearnghaithou
could be.

Accordingly, Petitiones claim that the trial judge's initial and corrective instructions
were erroneous must fail.

B. Ground 2: Insufficient Evidence

As a relatedground for habeas relief, Petitioner claims that the Commonwealth failed to
satisfy the “dangerous weapar@quirement of an armed home invasion offense because the
Commonwealth relied on an erroneously admitted ballistic refdomever,Petitioner’s
argumenbnce agains precluded byhe requirements of Mass. Gen. Laws ch. 265, § 18C.

In Negrén | theMassachusetts Appeals Coooncluded that the trial court’'s admission
of the ballistic report showing that Petitioner's handgun wasatipeal was erroneous, because
the trial court failed to introduce the testimony of the analyst responsiblesfoepiort. 2012
WL 1835125, at *3. Accordingly, the Massachusetts Appeals @aadted all of Petitioner’s
firearmsrelated convictions that required the handgun to be operatidnelowever, the court
declined to vacate Petitioner’s conviction for armed home invasion because “[gjeveiffeérent
nature and elements of the home invasion charge” compared to firedatest charges, the
admssion of ballistic repoftcould not‘*have materially affected’ the verdictd. at *3n.11

(quoting_Commonwealth vefferson 965 N.E.2d 800, 810 (Mass. 2012)

Petitioner argues that tiassachusetts Appeals Court should have vacated his armed
home invasion charge for the same reakahit vacated his other firearmslated charges. See
Pet. 910 [#1];see alsdet’r's Mem. 1920 [#25]. According to Petitioner, similar to other
firearmsrelated charges, the armed home invasion charge required a showing that the

“dangerous weapon” was operational firearnid. He contends that, since the only evidence



supporting that the handgun was operational was the erroneously admitted ballstidnere
was insufficient evidence in proving the “dangerous weapon” element of tieel iome
invasion charge under Mass. Gen. Laws ch. 265, §18C.

In evaluating whether the evidence is sufficient to support a conviction, theooourt
habeas reviemnust determine whether “aftelewing evidence in the light most favorable to the
prosecutionany rational trier of fact could have found the essential elements of the crime

beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979). In addition, the court

must gauge the evidence “in the light of applicable [state] law defining tmee{s] [of the
crime].” Id. at 324. The state court’s interpretation of the statedavinding on the federal court

for habeas corpus purposes. Bradshaw v. Richey, 546 U.S. 74, 76 (2005).

To be a “dangerous weapon” within the meaning of Mass. Gen. LaW@é5h8 18C, the

instrument must show “only [an] apparent ability to injure.” Commonwealth v. Mattei, 920

N.E.2d 845, 851 n.12 (Mass. 2010). Whether an instrument has an apparent ability to injure
depends on how “the victim reasonably . . . perceive[s] it.” Id. Furthermore, “[t|hedad/not

wait until the instrument actually does cause serious bodily haattei, 920 N.E.2d at 851
(citation omitted) Therefore, the fact that the firearm might not actually have been operational is
irrelevant under state lago long as it reasonably appeared to be operational to the victim.

Here, Petitioner “and three others, while armed with guns, forced their voagnint
apartment and threatened to shoot people insid&lé@drén 1l 2014 WL 801645, at *2. In such a
situation, a reasonable person would certainly perceive that Petitionaarsficeuld cause
harm, regardless of whether it was actually operational. TheréfateheCommonwealth
failedto show that the firearm was operational could not have affected the verdict.

Accordingly, Petitioner’s claim that the Commonwealth failed to provide sufticien



evidence in support of the armed home invasion charge mustdesluse, under state laive
“dangerous weapon” element is satisfied so long as the handgun had “[an] app#itgrid
injure.” Mattei, 920 N.E.2d at 851 n.12.

C. Ground 3: Ineffective Trial Counsel

Petitioner claims that trial counsel’s assistance was ineffective, in violatioa 8ixth
Amendment to the Constitutiphecause he failed to review the information of the firearm’s
malfunctioning on the ballistic certificate, failed to challenge the evidenaé #immissing six
bullets, failed to request arative instruction about whether a gun that cannot discharge could
be a “dangerous weapon,” failed to object to an improper home invasion instruction ahtbfaile
raise the issue on direct appeal, and failed to object to the Commonwealth’s misstat¢he
evidence. Pet. 8 [#1]. However, as Respondent contends, Petitioner’s claieffmtive trial
counsel must fail because it is unexhausted. Furthermore, even when viewed on merits,
Petitioner’s claim fails to meet the Stricklarstjuirementsas his argument once mase
precluded by the requirements of Mass. Gen. Laws ch. 265, § 18C.

1. Exhaustion

Petitioner failed t@xhaust higlaim for ineffective assistanaé trial counsel within the
state court systenhlthough he twice sought review in the Supreme Judicial Court, S.A. 581,
903-40 [#10], neither petition includedclaim for an ineffective assistance of trial counsel.
Accordingly, Petitioner’s claim that his trial counsel’s assistance waatie# contrary to the
Sixth Amendment to the Constitution is unexhausted, as he failed to bring thistciaught

“one complete round of the State’s established appellate review prao&sagliivan, 526 U.S.

at845.

10



2. Merits

The ineffective assistance of trial counsel claim also fails on the rh@idsucceed on
an ineffective assistance claim, Petitioner must show‘t@insel’s representation fell below
an objective standard of reasonableness” and that “the deficient performance@udapisl
defense.’Strickland 466 U.S. at 687-88. The court must also consider “[t|he fundamental
fairness of the proceeding whose result is being challenge@t'686,but “there is a ‘strong
presumptionthat counsel’s strategy and tactics faiithin the range of reasonable professional
assisance,” and courts should avoid second-guessing counsel’s performance with the use of

hindsight,” Knight v.Spencer447 F.3d 6, 15 (1st Cir. 2006) (quotiBgickland 466 U.S. at

689)>°
a) Failure to review the information of the firearm’s malfunctioning
onthe ballistic certificate; failure to challenge the evidence about
the missing six bullets
Petitioner argues that the trial counsel’s failure to review the ballistic certifindtéo
challenge the evidence about the missing bullets constitutes ineffasgistance. The
implication of this argument is that had the trial counsel reviewed the certifichtthalbenged
the missing bullets evidence, then he could have shown that the gun wazenatienal and/or
loaded with blanks and could have undermined the “dangerous weapon” requirement of the

armed home invasion offense. However, as previously discussed, showing that the gun was

operational is not a requirement under Mass. Gen. Laws ch. 265, 81a&€J, 920 N.E.2d at

4 Under 28 U.S.C. § 2254(b)(2), the court may deny the application for a writ of habeas corpus
on the merits, even if it finds that the applicant failed to exhaust his claims.

® In his Memorandum of Law in Support of the Writ of Habeas Corpus [#25], Petitionepfails t
discusshis claim for ineffective assistance by trial counsel. Nonetheless, beinfutrihat

Petitioner proceedx o se, this memaconsiders the groundsr ineffective assistancget forth in

the petition SeeBates v. GrantNo. 03-2390, 2004 WL 943631, at {#ist Cir. May 4, 2004)

(giving thepro se petitioner “the benefit o& generous reading of his brief”).

11



851 n.12. The weapon merely has to reasonably appear dangerous to the victim to constitute a
“dangerous weapon” to support an armed home invasion offehgecordingly, trial counsel’'s
failure to challenge the ballistic report and the missing six bullets was objectaslynmable
underStrickland, since the ballistic report and the operability of the firearm welewant to
proving the “dangerous weapon” requirement of the ch&eeStrickland 466 U.S. at 688.

b) Failure to request a curative instruction about whether a gun that
cannotdischarge could be a “dangerous weapon”; failure to object
to an improper home invasion instruction; failure to raise the issue
on direct appeal

Petitioner argues that the trial counsel’s assistance was ineffective beedased to
request a curativimstruction on whether a gun that cannot discharge could be a “dangerous
weapon.” Furthermore, Petitioner believes that the trial counsel should have digetie jury
instruction and raised the issue on direct appeal. However, as discussed above, und&emass

Laws ch. 265, § 18C, the “dangerous weapon” need not be a firearm and need not be operational,

so long as the victim perceives it as a thrigititei, 920 N.E.2d at 851 n.1Prial counsel was

objectively reasonable in not challenging the jury ingions and not raising this issue on direct
appeal, since Mass. Gen. Laws ch. 265, § 18C does not require that the gun must be able to
discharge to be a “dangerous weap@&eeéStrickland 466 U.S. at 688.
D. Ground 4: Violation of the Right to Public Trial under the Sxth Amendment
Petitionemextclaims that his family members were not permitted in the courtroom
during jury empanelment angir dire in violation of hisFirst andSixth Amendment riglstto a

public trial® Pet. 13 [#1]This claim however, is unexhaustedke the ineffective assistance of

® Because the Massachusetts Appeals Court did not reach the merits of Pestitiamarfor
public trial, and because Petitioner did noseatihis claim until his collateral appeal, the record
contains scant facts surrounding this claim.

12



trial counsel claim, Petitioner did not include this claim in either petition seeking reviee in
Supreme Judicial Court, S.A. 581, 903-40 [#10], and thus failed to bring this claim through “one
complete round of the State’s established appellate review pfo@eSsllivan, 526 U.S. at 845.
Moreover, as the Massachusetts Appeals Court noted, Petitioner “first reegedue in
his appellate brief” challenging the denial of his second motion for a nevNeigton || 2014
WL 801645, at *2 n.2. Due to Petitioner’s failure to raise the issue previdhsliMassachusetts
Appeals Court held that “[t]he claim [was] not properly before [it]."Petitioner’s claim for a
public trial is thus procedurally defaulteéseeColeman 501 U.S. at 75(habeas review is
generallyprecluded whex the state court has decided the issue on the basis of an adequate and
independent state procedural rulépsta v. Hall, 673 F.3d 16, 23 (1st Cir. 20{@pssachusetts
requirement that defendant present claims of error at the earliest possible tirades@ate and
independent state ground).
A petitioner may overcome procedural default where the petitioner “can deatenstr
cause for the default and actual prejudice as a result of the alleged violdaederad law.”
Coleman 501 U.S. at 75Retitioner seeks to excuse his procedural defenthe ground that
his counsebn direct appeal was ineffectivehis argument, however, is without merit.
To demonstrate ineffective assistance of counsel, a petitioner must dexteothstt
“counsel’s representation fell below an objective standard of reasonablenegisititlle

deficient performance prejudiced his defen&rickland v. Washington, 466 U.S.687-88.

The Supreme Court recently explained thdten a defendant raises a pukti@l violation via
an ineffectiveassistanc®f-counsel claimStricklandprejudice is not shown automatically.”

Weaver v. Massachusetts37 S. Ct. 1899, 1911 (2017). Insteatieve a defendant raises an

ineffectiveassistance argument on collateral review that is based on the fpiabhigtht, “the

13



burden is on the defendant to show either a reasonable probability of a different outcane in hi
or her case or, as the Court has assumed for these purposes, to show that the pabiicula
trial violation was so serious as to render his or her trial fundamentally umdiaicitation
omitted).

Petitioner has failed to meet that burdde.does not argue that tleeror resultedn
actual prejudiceand, though it is “possible that potential jurors might have behaved differently if
[Petitioner’s] family had been present, . . . [Petitioner] offered no evideregalrargument
establishing prejudice in the sense of a reasonable probability of a ditfeteame but for
counsel’s failure to objectld. at 1912-13Because Petitionés not entitled to a presumption of
prejudice, and has failed to show “that the potential harms flowing from a courttosune
came to pass in this casél’ at 1913, he has failed tliemonstrate prejudice bss ineffective
assistance claim requireand thus cann@xcusehis proceduradefault SeeAlebord v.
Mitchell, No. 14€v-10493-IT, 2017 WL 2958495 (D. Mass. July 11, 2017).

E. Ground 5: Batson Challenge

Petitioneis memorandum in support of his habeas petition incladdsallenggursuant

to Batson v. Kentucky, 476 U.S. 79 (1986), regarding the Commonwealth’s peremptory

challenges to potential juromBet’r's Mem.[#25]. This claimwas not included ithe petition
itself, however, barring relief on the petition as fil8geRule 2(c) of the Rules Governing

§ 2254 Cases in the United States District C{undviding that “a petition must . . . (1) specify
all grounds for relief available to the petitioner; [and] (2) state the $agisorting each

ground’); Smiley v. Maloney, No. 01-11648, 2003 WL 23327540, at *16 n.39 (D. Mass. Oct. 31,

2003) ("It is the petition for a writ of habeas corpus, not subsequently filed memorandiaim, w

defines the claims for habeas religfLamartine v. RyanNo. 15-13052, 2016 WL 613382Q, a

14



*4 (D. Mass. Oct. 19, 2016) (finding that theo se habeas corpus petitioner waived his claim by
including it only in his accompanying memorandum but not his petitiamgv. Gelb No. 14-
cv-10462, 2016 WL at 7428224t *4 (“Because this federal constitutional argument appeared
for the first time in the Memorandum of Law and not in the original petition, Lepigp[se
petitioner] is barred from arguing that his trial counsel's failure to objegideree relating to
his gang membership was ineffective assistance of coundet thre Sixth Amendment.”).

Nor is amendment of the petition appropriate, becthesstate court decisiaog not an
unreasonable application of a clearly established federal law pursuant to 28 U.S.Cd§ 2254(

In Batson v. Kentucky, 476 U.S. 79 (1986), the Supreme Court held that peremptory

challenges based on race “constitute[] a primary example of the evil the FduAesgrtdment
was designed to cureld. at 85/

To show that a peremptory challenge has been exercised inonatétihe Equal
Protection Clause of the Fourteenth Amendment, Petitionerfiraishake gorima facie case
showing that the prosecutor exercised peremptory challenge based dd. i@c@698. To
establish grima facie casethe moving party

first must show that he is a member of a cognizable racial group,
and that the prosecutor has exercised peremptory challenges to
remove from the venire members of the defendant’s race. Second,
the[moving party] is entitled to rely on the fact, as to whichre

can be no dispute, that peremptory challenges constitute a jury
selection practice that permits those to discriminate who are of a
mind to discriminate. Finally, thenoving party] must show that

these facts and any other relevant circumstances raise an inference
that the prosecutor used that practice to exdbneeeniremen

from the petit juryon account of their race.

Batson 476 U.S. at 96 (@ationsomitted).

7 Racebased challenges that may violate the Equal Protection Clause include challenges of
Latino or Hispanic jurors. Hernandez v. New York, 500 U.S. 352 (1991).

15



Upon aprima facie showing, the burden shifts to the prosecution to adteld race
neutral rationale for striking the jurors in question.a®7. Then, the court must determine
whetherthe moving party has carried his burden of showing purposeful discriminiati@h.98.
During jury empanelment, the Commonweaiercisecperemptory challenges
regardingthe only nonwhite venire memberguror 15, a malwith a Hispanic surnameand
Juror 65, an Africardmerican woman. Mem. of Decision and Order on the Def.’s. kbotNew
Trial. S.A. 438 [#10]; Pet'r's Mem. 21-25 [#25]. Petitioner requested that the Commdémbveal
required to explain its peremptory challenges. The trial court declined this tdquiesg that
Petitioner failed to make @ima facie showing of éBatsonclaim. The trial court found that
Juror 15’s “apparent ethnic background, alone, is insufficient to establish a dtt@proper
use of peremptory challenges” and that the Commonwealth could have permissiklystanc
15 based on *his failure to disclose his uncle’s recent conviction and incarcerationugs vag
responses on the jury questionnaire, or his somewhat incoherent responses to my §uestions
Mem. of Decision and Order on the Def.’s Mot. for New Trial. S.A. 443 [#10]. As to Juror 65,
the trial court found that her “limited education could negatively affect hityabiadjudicate
the case.ld. at444. In addition, the trial court found that “[w]hile the Commonwealth
challerged one potentially Hispanic man and one black woman and the ‘exclusion of jurors from
one minority group due to their race may suppg@tia faciecase that a juror from another
minority group was likevge excluded due to her race,” such an inferenbg no means
compulsory.” Id. at 445 (quoting Gray v. Brady, 592 F.3d 296, 303 (1st Cir. 2010)) (emphasis
added). The Massachusetts Appeals Court affirmed on the same gidegds | 2012 WL

1835125, at *1-2.
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Petitioner contends that state courtgeein declining to require the Commonwealth to
provide a raceneutral rationale for its peremptory challenges and concluding thabRetit
failed to establish prima facie case® But while Petitioner is correct thatBatsonobjector need
not showthatit is “more likely than not” the other party’s peremptory challenges were based on

racial groundsseeJohnson v. Cdbrnia, 545 U.S. 162, 164 (2008 atsondoesrequire that the

totality of facts gives “rise to an inference of discriminatory purpose’stablish grima facie
showing,_id.at 18®. The moving party may offer a wide variety of evidetwcraise this
inferenceld.

Here,Petitioner offered only numbers-based factors to support the inference, and no other

evidence. While such evidence is cleappropriate, seMiller-El v. Dretke, 545 U.S. 231, 240-

41 (2005) (assessing the number of strikes that the prosecution has exercrstdragarity
jurors in evaluating 8atsonchallenge)“the mere fact that the prosecutor challenges the only
juror of a particular race, without more, does not automatically give rigeitescapable
inference of discriminatory intentGray, 592 F.3d at 304 (citation omitted). Rather, other
factors may be needed to raise the inferenceidS€4A petitionef who advances a Batson
argument ordinarily should come forward with facts, not just numbers alofterafen in

original) (citation omitted); United States v. Charlton, 600 F.3d 43, 54 (1st Cir. 20&{5dting

Batsonclaim whereappellant Gppeal[ed}o just numbers alongerecisely what we have
cautioned againsi(titation omitted); Dretke 545 U.S. at 240-41 (noting that whilg] he

numbers describing the prosecution's use of peremptories are remarkalnidore poweful

8 Petitioner’s argument is specific to the trial court’s decision not to requirectimenGnwealth
to provide a race-neutral rationale for its peremptory challenges.\dower the purpose of
federal review of a writ of habeas corpus petition Mlassachusetts Appeals Cosiffirmance
of the trial court’s finding is at issue.
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than [the] bare statistics . are sideby-side comparisons of some black venire panelists who

were struck and whatpanelists allowed to servetf, Sanchez v. Roden, 753 F.3d 279, 292 (1st

Cir. 2014) (finding that gtitioner succeeded in establishingrama facie case of discrimination
where“the government struck the black juror while allowing the white one to serve[ghé “
only objective difference between the two young men appearing in this retoed iacé).

In Sanchezin making itsBatsonobjection, the defense argued that “no non-
discriminatory reason explad why the prosecutor struck Juror No. 261 but not other
prospective jurors.” 753 F.3d at 23%re, in contrast, as articulated by the trial court, there were
non-discriminatory reasons. Undgatson such a determination was within the trial court’s
discretionBatson 476 U.S. at 97 (“We have confidence that trial judges, experienced in
supervisingvoir dire, will be able to decide if the circumstances concerning the prosecutor’s use
of peremptory ballenges createspaima faciecase of discrimination against black jurors.”).

While Petitioner’s burden at thpeima facie showing is not substantid@anchez753
F.3d at 301-02, Petitioner must meet this burden for the court to proceed furtheevdéitsbn
analysis.Thestate court decision finding that Petitioner did not meet this burden is not an
unreasonable application of a clearly established federal law pursuant to 28 U.S.Cd§ 2254(

V. Conclusion

Based on the foregoing, Negré®stitionUnder 28 U.S.C. 8§ 2254 for Writ of Habeas

Corpus by a Person in State Custody [SIDENIED.

IT IS SO ORDERED.

Date:August24, 2017 [s/ Indira Talwani
United States District Judge
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