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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSSETTS

CIVIL ACTION NO. 14-12558RGS
ROGER SIMON
V.
HARVARD VANGUARD MEDICAL ASSOCIATES, INC.

MEMORANDUM AND ORDERON DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

Novemberl6, 2015
STEARNS, D.J.

RogerSimon alleges that Harvard Vanguard Medical Assiesalnc.
(Harvard Vanguard)discriminated against hinbecause ofa learning
disability, and when he complaingdhen retaliatedoy terminatinghim.
Simons Complaint is framed under th&mericans with Disabilities Act
(ADA), 42 U.S.C.§ 12101 and Mass. Gen. Laws ch. 151B (Chapter 151B)
DiscoveryiscompleteandHarvard Vanguard moves for summary judgment

on all countsof Simon’s Complaint

1 The Complaint also made claims of race and natiooadin
discrimination (Simon is a black man of Haitian desst). Simon’s counsel
agreed at oral argument thtdteseclaimshad failed to gairtraction during
discoveryandconsequentlyare scarcely mentioned in his briefhe court
will thereforedeem theeclaims as waived.
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BACKGROUND?

Harvard Vanguard, among its other business intsrgatovides on
site medical services to nursing homes. Harvardgueard hired Simon as a
Patient Safety & Risk Management Specialist on NMoeber 8, 2011. Simon’s
essential job functions included implementing patisafety programs at
client nursing homes, reviewingsite safety breaches, conducting site
trainings and presentations, establishing relatioms with patient
healthcare providers, and answering client question

Prior to his employment at Harvard Vanguard, Sinwas diagnosed

with Attention Deficit Hyperactivity Disordef(ADHD). Simon did not

2 The facts are viewe(as they must ban the light mosfavorableto
Simon with this important caveatRather than submitting a statement of
disputedfactsas required b¥ed.R. Civ. P. 56(1), Simon attempts to simply
identify factsthat he disagrees with ilmis Memorandum of @position to
Summary JudgmentThe failure ofa nonmoving party to submit a stagsrn
of disputed facts ha&he legal effect ofadmitfing]’ the [moving party’$
factual assertions.United States v. Parcel of Lan858 F.2d 1, 5 (1st Cir.
1992). Under the FirstCircuit's “anti-ferreting” rule, parties opposing
summary judgmenére warned thatto preclude judgment as a matter of
law, they must identify factual issues buttressed riecord citations.”
Morales v. A.C. Orssleff's EFTR46 F.3d 32, 33 (1st Cir. 2Q)0 “[O]nce so
warned a partys failure to comply would, where appropriate, bewnds for
judgment against that party.” Id., quoting Stepanischen v. Merchants
Despatch Transp. Cotp722 F.2d 922, 93(1st Cir.1983).
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disclose his disability to Harvard Vanguard whemwess hired. The firsitew
months of Simon’s employment at Harvard Vanguaroved uneventfu?.

In April and May of 2012,Dr. Beverly Loudin Simon’s direct
supervisor, sendimonfive separate emailsritical ofhis job performance.
In a lengthy email on April 5, 201@oncerningSimon’s failure to complete
an assignment, Loudin wrote, “I assume from ourcdssion this morning
that you didnot even start on this [task] until today when yealized that
you were not even sure where to get the data.nhoastress enough that if
| ask you to take on a task that you need to letkkm@wv before the date it is
‘due’ if | havent given you enoug guidance to complete the task

successfully!” Def. Ex. 4.

3 Although Harvard Vanguard fairly observes that anber the acts of
discrimination alleged by Simon fall outside thatste of limitations, the
courtmay consider the entire scope of the claim inclgdacts outside the
statute of limitations so long as at least onaswatithin the statuteSee\Nat1
R.R.Passenger Corp.v. Morgab36 U.S101, 117 (2002).

4 In another emaildated May 6, 2012, Loudin wrote, “There is
absolutely no information in this presentation tisaspecific to [your site].
. .Not sure where you pulled the . . . data but ttlesarly erroneous. . .. The
slide about [] is old and outdated.” Def. Ex. @n May 15, 2012, Loudin
after receiving a report of an injured patiemr,ote: “This is a fall with
fracture event and reels to be reported . . . within 7 days! . . . Astpoint in
time, | would expect that you would recognize thetfthat thisis. .an event
that needed to be escalated immediat€sn you recall any reason why you
did NOT notify me or Ailish?” DefEx. 8.
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On May 22, 2012, Loudin requested a meeting withrudad
Vanguard'sHuman ResourceBepartment (HRto discuss “performance
iIssues with Roger Simon.” Def. Ex. 9. Later in WI&imon encountered
difficulties in his dealingwith one of his clients, Dedham Medical Associates
(DMA). On May 30, 2012, managers @RMA complained abouSimon’s
punctuality, frequent absences, and lack of prepama He then failed to
attend a staff meeting convened Dyane Shapirothe Chief Operating
Officer at DMA, who had requested his preseiacéfter Simon failed to
appear, Shapiro demanded that Loud@placehim as DMA’s liaison with
Harvard Vanguard Loudin then met with Simon to tell him that hweas
being relieved of his duties aDMA. During this meeting, Simoffirst

disclosedhis ADHD to Loudin§

5 Simon contends that hmissedthe meeting because Shapiro had
never confirmed the invitation and because he wa&ing a presentation
that morning inNeedhamwith a coworker Ailish Wilkie. PI. Aff. § 50.
Shapiro testified at hedepositionthat, “He was invited by me, the chief
operating officer and the interim CEO, in a meetwith him in my office,
and he accepted that and he told me he would beethél. Ex. 6 at 51.
However firm the invitation is beside the poiait is undisputedhat Simon
hadmade a clienunhappy and dissatisfied.

6 Simon in a lateaffidavit gives a different sequencef events,
maintainingthat “[w]ithin a couple of days after disclosingish ADHD
diagnosis to Dr. Loudin[she]informed [him] that [he] had been removed
from the DMA assignment.” Pl. Affj 55. However, in hiearlierdeposition,
Simon answered, “yesto the question‘[i]jt was in the context of being
notified of your being removed from the DMA siteatyou disclosed for the
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In June, Simon and Loudin met withlR to discuss possible
accommodations for Simon’s ADHD. Simon wasegiva disability form for
his physician to complete. Simon’s doctor returnled form on August 30,
2012, recommending as accommodatidfoguieter, more isolatedpace for
work, regularly or on and off[;] extra time for gexts[; and] if possible some
work from home.” Def. Ex. 19.

On August 7, 2012 Allish Wilkie, the Senior Department Manager,
notified Simon and two of his coworkers that sheswadertaking a review
of their safety event reports for “accuracy” anddtoughness.” Def. Ex. 20.
Several weeks later, on August 24, 2012, Loudid ®imon that hiseports

were “unacceptably poor.”Def. Ex. 21. She also stated that she wanted to

first time to Beverly Loudin your ADHD, correct?Def. Ex. 2 at 322.*When
an interested witness has given clear answers émimguous questions, he
cannot create a conflict and resist summary judgnweth an affidavit that
Is clearly contradictory, but does not gi@esatisfactory explanation of why
the testimony is changéd.Colantuoni v. Alfred Calcagni & Sons, Ine4
F.3d 1, 45 (1st Cir. 1994).

7Loudin testified that Wilkie had initially reviewdaventysafety event
reports for each ofthe three Patient $adnd Risk Management Specialists.
Concernedby the results of Wikie’s investigation Loudin reviewedan
additionalfifty- two of Simon’s reports. Loudideemednly 23% of Simon’s
reports to be error free, compared to 68% and 4268besby his coworkes.
Def. Ex. 22. Simorargues in an aftethe-fact affidavit that his own review
of the safety event reportound that “the quality of the event files was
virtually the sane among the three PSRMS'Y1. Aff. § 78 Given the
absence of any explanatiofitbe methodologysimon emplged to calculate
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observe a “dry run” of an upcoming client presematthat Simon was
scheduled to giveDef. Ex. 22.Following the audition, on August 26, 2012,
Loudin sent an email tHR stating that Simon was “not capable of fulfilling
the responsibilities of the job forhich he was hired.1d. On September 11,
2012, Loudinsent a second email to HRating that “it would be nice if
[Simon] would realize where this is heading andvie quietly.” PIl. Ex. 11.
She also prepared a Corrective Action Docum(@a=AD), but did not share it
with Simon,laternoting that“l was told | couldnt give Roger a warning on
9/12 because the ADAissues had not been addrésBédEx. 9.

In Septenberof 2012 as an accommodation for his ADHBimon was
moved to a private cubicle to afford him “quietenpre isolatedspace for
work.” Def. Ex. 19.However, he continued to receive negative feedlfiack
Loudin and Wilkie as well as from managers at Granite Medical Graune
of his assignedlients The managers complained that Simon’s performance
was ‘“unsatisfactory and that “lhe] does not communicate with the
physicians in the practice at all.” Def. Ex. 26n Ocbber 12, 2012, Loudin
met with Simon to addre#sstances ofrude”and “unprofessional’ behavior

towards coworkers.Def. Ex. 25. On October 16, 2012, Simon received

error rates, the court will giveo weight to Simon’s supposed findingsSee
Ayala-Gerena v. Bristol MyerSquibb Co0.95 F.3d 86, 95 (1st Cir. 1996).

6



another unfavorable critique from Wilkie regardiagresentation that had
to be cance#ld because of his lack of preparatiorOn October 25, 2012,
Loudin sent an email to a coworkeonfidingher frustrations witfSimon’s
performanceand asking, “[p]lease don't share with anyonetthlaave had
ADA challenges with Roger.” PI. Ex. 10.

On December 17, 2012, Simon received a formdmontion from
Loudin over his failure to submit an event repagarding a patierduicide.
Loudin wrote,”l am shocked that you have not looked at this sEBee you
first notified me when it was filed . . . . Notifying me [of tlsaicide] does not
absolve you of responsibility. . . . This is comtely unacceptable.” Def. Ex.
29. Later inDecember, Simon complained to Loudin that he waiside
discriminated against by Wilkie and that she wasding [him] out” and
putting him under “high scrutiny.” Def. Ex. 2 at 1136.

On January 7, 2013, after Simon returned from heoligdave Loudin
placed him on a Performance Improvement Plan (PhNayning that the
failure to meet the four specified performance etpdons would be
grounds forhis termination® In Loudin’s judgment,Simon continued to

underperform. On January 27, 2013,eslvrote a formal reprimand

8 The four PIP expectations werdor improvements incalendar
management, presentation skills, quality of satatgnt review audits, and
team dynamis. Simonwas also required to meet withpresentation coach.
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regarding Simon’s failure to respond promptly teadety incident. “This is
an event from OCTOBER! First and foremost, thet fdat you are just
reaching out to ask questions about this @v@months after it was filed
reflects incredibly poorly on our department.” Def. B2. On February 4,
2013, a member of the audience at a presentataendly Simon wrote in
an evaluation that, “My perception was that he dobave presented the
information in a more organized way. It could jlb&t his presentation style,
but, it gave [tjhe impression he was not an expartwhat was being
presented.” Def. Ex36. On February 15, 2013, an auditor at anoftbfer
Simon’s presentations wrote, “Was not a smooth EpeaAppeared not to
fully know his material he was presenting to thewp.” Def. Ex. 38. Finally,
on February 17, 2013, Simameceiveda fourth andfinal review ofhis PIP
progress Simonwas judged to havsuccessfullyachievedonly one ofhis
four performance goals.

On February 22, 2013, Harvard Vanguard terminatdactho8's

employment. Simon filed timely chargewith the Massachusetts

9 Simon states that he had completed the PIP suecdissHowever,
the language of the PIP sgasts otherwise, and Simarifers no evidence
other than his subjective selssessmento support his contention.‘It' is
the perception of the decision maker which is raley not the seH
assessment of the plaintiff’in determinidgcriminatory anmus Shorette
v. Rite Aid of Maine, In¢155 F.3d 8, 15 (1st Cir. 1998jtingEvans v. Tech
Applications & ServCo.,80 F.3d 954, 96®61(4th Cir. 1996).
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Commission Against DiscriminatioMCAD) and the Equal Employment
Opportunity Commission. He filed this Complaimt the federal district
courton June 18, 204
DISCUSSION

Summary judgment is appropriate when “the movamiwhthat there
IS no genuine dpute as to any material fact and the movant istled to
judgment as a matter of law.” Fed. R. Civ. P. 56(&s such, the nomoving
party is given the benefit of all favorable infeoes. See Oliver v. Digital
Equip. Corp.846 F.2d 103, 105 (1st Cir. 1988)The mere existence sbme
alleged factual dispute between the parties will jdiowever,] defeat an
otherwise properly supported motion for summary goeknt; the
requirement is that there be genuinessue oimaterialfact.” Anderson v.
Liberty Lobby, 477 U.S. 242, 24248 (1986) (emphasis in original).
Furthermore,e]ven in cases where elusive concepts such as motive or
intent are at issue,” such as an employment disiaaton case, “summary
judgment may be appropriate if the nonmoving padgts merely upon
conclusory allegations, improbable inferences, anghsupported
speculation.”MedinaMunoz v. R.J. Reynolds Tobacco &96 F.2d 5, 8

(1st Cir. 1990).

Disability Discrimination



To obtain relief under the ADA, a plaintiff must gue three things.
“First, that he was disabled within the meagiofthe Act. Second, that with
or without reasonable accommodation he was abfeetéorm the essential
functions of his job. And third, that the employkscharged him in whole
or in part because of his disabilityKatz v. City Metal Co., Inc87F.3d 26,
30 (1st Cir. 1996). Under EEOC regulations, anivitdbal who is not
disabled but who is nonetheless perceived as syuthsbemployer, may also
recover.ld. at32-33; 29 C.F.R. 8§ 1630.2Y(1). When a plaintiff, ass the case
with Simon hasbut scandirectevidence of discrimination, a court will look
to the tlree-stage burdesshifting analysi®of circumstantial evidencget out
in McDonnell Douglas Corp. v. Greert1l U.S. 792 (1973%. Under the
McDonnell Dougladramework, it falls to Siron to firstmake outa prima
facie case of disability discrimination by showitttat (i) hehas a disability
within the meaning of the Act; (ithat heis nonethelesable b perform the
essential functions of his job, with or without se@mable accommodation;

(i) that he sufferecn adverse employment actigtermination) and (iv)

10 1n applyingthe disability provisions of Chaptdb1B, Massachusetts
courts are guided by case law construing the feldRedabilitation Act of
1973, 29 U.S.C. § 794, and ti®A. Labonte v. Hutchins & Wheeled24
Mass. 813, 816 n.5 (199 @arrity v. United Airlines, Ing 421 Mass. 55, 59
60 (1995). Consequently, there is no need to discuss Simdmatesand
federal disability discrimination claims separately
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that the employereplacedhim with a nondisabled persoror otherwise
soughtto fill the j&. See Jacques v. Clednp Group, Inc, 96 F.3d 506, 511
(1st Cir. 1996) Dartt v. BrowningFerris Indus, Inc., 427 Mass. 13 (1998)
cf. Mesnick v. Gen. Elec. C®O50 F.2d 816, 823 (1st Cir. 1992h¢é prima

facie standard ifjuite easy to meet”).

ADHD, in its severelife-limiting form, qualifies asa disability for
purposes of the antdiscrimination lawsCf. Wright v. Com pUSA, Inc352
F.3d 472477 (1st Cir. 2003)Y“ADD does not constitute@isability under the
ADA without a showing of substantial limitation afmajor life activity’). It
also goes without sayingthat termination amounts to an adverse
employment action.And finally, Harvard Vanguardioes notsuggestthat
Simon’s positionas a Patient Safety Specialist had becoetundant The
Issue isratherjoined over the second elemenrt whether Simon wasble
(with or without a reasonable accommodation) to perfohe essential
functions of thdPatient Safety Specialisfgb. As the battle over this element
tends to béoughtwith lessintensityat the firstas opposed to the thistage
of McDonnell Douglasfor expedienceé will move on tothe seconatageof
the analysis in anticipation afquick returrto the fray

At the second stage d¥icDonnell Douglas the burden shifts to

Harvard Vanguard to produce a legitimate, miacriminatoryexplanation
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for Simon’s termination. Harvar&anguard maintainghat Simonwas
terminatedbecause ofubstandargerformanceand br no other reasan
Harvard Vanguard’s burdein this regards solelyoneof production— the
court doeshot sit asa“super personnel departmentgviewingthe merits—
or even the rationality— of an employefs proffered nondiscriminatory
justification ofabusiness decisionMesnick,950 F.2d at 825Because bad
performance fairly evaluated or not is the quintessentiglstification for
an employee’s termination, Harvard Vanguard easiets its burden of
production.

At the third stage ofMcDonnell Douglas Simon has the burden of
showingthat Harvard Vanguard’s proffered explanation fog termination
Is pretextual and that “the [true] basis of the employer’s decision was
unlawful discrimination.” Cariglia v. Hertz Equip. Rental Corp363 F.3d
77, 84 (1st Cir. 2004) There are several approaches a plaintiff may iake
the effort to establishpretext. He may produce direct evidence of
discrimination, for example, statements made bysiec makers revealing
a discriminatory biasHe may comparéimself with otheremployees who
are not disableédnd were not disciplingdouthe “must provide a suitable
provenance for the evidence by showing that otlsenslarly situated tdim

in all relevant respects were treated differenthtive employer.”Conward
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v. Cambridge Sch. Comml71 F.3d 12, 20 (1st Cir. 1999A third approach
he may take is by highlighting the “weaknesses, lampibilities,
Inconsistencies, incoherencies, or contradictionthe employer’s proffered
legitimate reasons for its actiosu[ch] that a reasonable factfinder could
rationally find them unworthy of credenceHodgens v. Gen. Dynamics
Corp., 144 F.3d 151, 168 (1st Cir. 1998jitations omitted) Nevertheless,
“[e]ven in discriminatory discharge cases, where the pitircan rarely
present direct, subjective evidence of an emplsyactual motive, the
plaintiff cannot survive summary judgment with upgwrted allegations
and speculations, but rather styoint to specific facts detailed in affidavits
and depositions that is, names, dates, incidents, and supportisgneny

— giving rise to an inference of discriminatory anism®u Hoeppner v.
Crotched Mountain Rehab. Ctr., In®@1 F.3d 9 14 (1st Cir. 1994)quoting

Lipsett v. Univ. of Puerto Ric@64F.2d 881, 895 (1st Cir. 1988).

Simon’s proffered evidence of pretdis largely into the first and third
of the approachesSimon first citesan email sent by Loudin on February 14,
2013, toa coworker stating that, “I am sorry to be ccinguyon all of the
exchanges with Norm [in HR] but | feel like he keseglapping my wrist and
| feel that | need to defend myself...lundarsd that Norm is trying to give

Roger the benefit of the doubut | have been doing that since the summer
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when | first went to Norm about my concerns withgeos performance and
| no longer think that he deserveslitruly do not trust Roger.” PIl. Ex. 17.
Simon’s gloss on this email has Loudin “express|ifrgstration with the
Human ResourcefD]epartmentinterfering’ with her goal of termination
Mr. Simon’s employment.’Pl. Statement of Fac{SOF) 1 157 Thisseemsa
fair reading of Loudin'growing frustration with Simonand her desire to
have him fred sooner rather than latdrut itexhibitsnothingin the nature

of a disabilitybasedanimus.

The second, ang@ossiblymore telling item is an October 25, 2012
email, in which Loudinasked‘Pat!l. . .[p]lease don't share with anyone that
| have had ADA challenges with Roger. That is @wgly something that |
was sharing in confidence in response to the feeklbaat you kindly gave

me."2 P|. Ex. 10. Can an isolatedmbiguousgemark made over the course

11 “Pat” is presumably Pat Carrroll, the Chief MealidOfficer for
Granite Medical Group, one of Harvard Vanguardisrtts. Carroll hadeen
one of the site managers who had previously comgldito Loudin about
Simon’s performance.

2 Simon argues that this email violated his rightpmvacy under
MCAD/EEOC guidance discouraging “comments indicating that [an
employee’s] handicap was perceived by the emplagman unwarranted
expense or as a negative attributPl. Opp’n at 11.While the guidance notes
maycommenton whatcan constitute evidence of disabjldiscrimination
(Simon fails to provide supporting citatign) could not puport to create
any actionable right to be free of such commer@seAugust v. Offices
Unlimited, Inc, 981 F.2d 576, 583 (1st Cir. 1992) (Even if emgldy alleged
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of a twoyear employment relationship fairlgupport a jury verdict of
discriminatior? Under the secalled“stray remarks doctrine” articulatday
Justice O'Connoim herconcurring opinionn Price W aterhouse v. Hopkins
490 U.S. 228, 27(1989), the answer is, “No?® The doctrineholds that
‘[r] emarks that ar&arguably probative of biasnay now not be probative at
all unless they were (a) related to the employmé@mtmade close in time to
the employment decision, (c) uttered by decisionaralor those in position
to influence the decisionmak, and (d) unambiguou®fiaz,762 F. Supp. 2d
at 335, citingStraughnv. Delta Air Lines, InG.250 F.3d23, 36 (1st Cir.
2001)

AlthoughLoudin’sremark about “ADA challenges”appears on tine
of thetemporallyremote, coming as it did some four months before &i
was terminatedseeCalero-Cerezo vUnited State®ept of Justice 355 F.3d
6,25-26 (1st Cir. 2004) (three and four monghps between‘stray” remark

and anadverseemployment decision helohsufficient tosupporta causal

negativeattitude caused sales employee suffering from sedapression
further psychic injury, employee did not have caust action for
discriminatory discharge on account of handicap

13 Although Price Waterhousé a ‘mixed-motive’ case “[courts have
extended the “Stray Remarks Doctrine” beyond mixedtive cases, to the
pretext analysis irMcDonnell Douglasand beyond.” Diaz v. Jiten Hotel
Mgmt., Inc.,762 F. Supp. 2d 319, 335 (D. Mass. 2011).
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connection) Loudin, as Simon’s supervisohadan influential voice in the
decision to let him go. But even weighing thattéacin Simon’s favoy the
statement is susceptible of several interpretationst might reflect
pessimism on Lodin’s part as to whether Simon would be able tercome
the limitations of his ADHD. Or less benignly, itight reflectreluctanceon
Loudin’s part to consider accommodations causingruption to her
schedule and those of her other employees. Orighmreveal Loudin
reaching out to @onfidantfor advice on the types of accommodation that
might be maddo bring Simon back on lineln sum, this single remark is
simply too ambiguous to carry the heavy weight tBahon assigns to it,
particularly in Ilght ofthe unrebutted dossier compiled by Harveadguard
of his markedly deficienfjob performance See Lehman v. Prudential Ins.
Co. of Am, 74 F.3d 323, 329 (1st Cir. 1996) (“Isolated, agumus remarks
are insufficient, by themselves, to prove disgnatory intent.”) see also
Straughn 250 F.3d at 36 (“[E]ven if we were to assume thed aissertedly
offensive workplace [remark] is somehow suggestfeacial bias, it would

not be significantly probative of pretext absenmsodiscernible indication
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that its communicative content, if any, materiahpdes the stated rationale
for the challenged employment action ).
Failureto Accommodate

Simon next allegesa failure on the part of Harvard Vanguarib
accommodatéis disability. To prevail on this claim, Simon stishow that
he would have been able to perform the essefuradtions ofhisjob with a
reasonable accommodation, atinéit Harvard Vanguardlespite knowing of
his disability, failed tooffer such an accommodatiorfee Rocafort v. IBM
Corp. 334 F.3d 115, 11920 (1st Cir. 2003)In late Augustof 2012, Simon
submitted to Harvard Vanguard his doctor’s repatiuesting [g]uieter,
more isolatedspace for work, regularly or on and off[;] extrang for
projects[; and] if possible some work from homeDef. Ex. 19. Of these
requestsSimon admis that Harvard Vanguancefused only higsequest to
work from home. It is hornbook law that{aln employer need not
accommodate a disability by foregoing an esserftiaktion of the job.”
Laurin v.Providence Hosp 150 F.3d 52, 56 (1st Cir. 199&EealsoE.E.O.C.
v. Amego, Inc.110 F.3d 135, 14 (1st Cir. 1997) ¢onsiderable deference is

given to the employer’s judgment as to what is aaséntial functiondf a

14 Simon’s remaining piece of evidendas positive selevaluation of
his progress in completing the PIP, the court gii¢le or no weight for the
reasons explained in footno®esupra
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job); Dziamba v. Warner & Stackpole LLB6 Mass. App. Ct. 397, 405
(2002) (“To fulfill their obligation of a reasonablaccommodation to a
handicap, employers need not make substantial adsamgthe standards of
a job.”). While in a modern wired economy, there are mangjtdiat can be
satidactorily performed fromhome;Simon’s position at Harvard Vanguard
was not one ofthem. Simon hsdf conceded at deposition that the essential
functions of the job that he could not perform leyetommuting included
conducting client training sessionsnd presentations, establishing a
personal rapport with healthcare providalients, investigating safety
lapses,and being an o#site resource for clients. In other words, the job
itself.
Retaliation

It is well settled thaain ADA plaintiff need not succeed on a disability
claim to assert a claim for retaliatiosee Wright352 F.3dat477. Title VI
“‘makes it ‘unlawful for an employer to discriminate againstyaof [its]
employees . ! who have [] availed themselves of Title VII's prot®ns . . .
. Robinson v. Shell Oil Co519 U.S. 337, 339 (199,/yjuoting 42 U.S.C. §
2000e3(a). Simon cites three instances in whichdregagedn protected
activity for which he was eventually pushied (1) in late May whenhe

disclosed his ADHD to Loudin; (2in late Augustwhen he submitted his
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doctor’s list ofrequested accommodations; and (8)December wheme
complainedto Loudin that he believed he was being discrimataagainst
by Wilkie. To make out an actionable claim of retaliation, 8mmust show
that:“(1) [h]e engaged in protected conduct under Title VII;{2)suffered
an adverse employment action; and (3) the advecs®ma was casually
connected to the protected activity.HernandezTorres v. Intercont
Trading, Inc, 158 F.3d 43, 47 (1st Cir. 1998). The third elerheequires the
showing of a “but for” connectioetweenSimon’s protected activitand
Harvard Vanguard allegedlyretaliatory actionhis termination) See Unv.
of Texas SW. Med. Ctr. v. Nassa33 S. Ct. 2517, 2534 (2013).

Assuming that each of the three instances in fagblve protected
activity, 9mon contends that “[t]he facts and evidence whellpport that
Dr. Loudin displayed discriminatory animus towards Mr. Simon .. in
retaliation or [sic] complaining that he was a wnttof discrimination, and
that these were the motivation for the ultimatentaration ofMr. Simon’s
employment.” PLOppn at 12. Simon conteats that shortly after he
disclosed his ADHD to Loudinhe was removed from the DMA sjtevhile
Loudin “began to manipulate the safety event rejpgridata to skew the
results of hefquality controlaudits against Mr. Simaghid. at 11 that when

he requested an accommodation, she secretly prépaf®AD;and finally,
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in December, when he complained about Wilkie, ptaeed him on a PIBs
a preludeo histermination

As for the firstcharge even assuming that Simon was reassigned from
the DMA site after disclosing his ADHD (the evidencstrongly suggests
otherwise), Simon offers nothing to reldidrvard Vanguard'evidencehat
he wasremovedfrom the sitebecausethe client (DMA) demanad it
Similarly, the accusation that Loudin further retalidtdy “skewing safety
data” is a canard without even a scintilla of facthe recordto supportit.
Simons next suggestions that Loudin responded to his request for an
accommodatiorby preparinga CAD to blaze a “paper trail” justifying his
eventual asmissal. Pl. Opp’n at 11. There is no evidence, however, that the
CAD ever issued oted to any material change in Simon’s conditions of
employmentSeeMarrero v. Goya of Puerto Rico, Inc304 F.3d 7, 23 (1st
Cir. 2002);see alsAAl-Raheem v. Covenadare,2011 WL 4628698, at *6
(E.D. Cal. Oct. 3, 2011) (“[T]he alleged Correctiesciplinary Action does
not amount to an adverse employment action becBlesetiff did not allege
that she experienced any change in employment stasua result of that
document.”) The evidence rather is that every one of Simoa&sonable

requests for accommodations was met.
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Finally, Simonalleges that after he complainealLoudinabout being
discriminated againsby Wilkie, he was placed on a PIPPlacing an
employee on an improvement plan without any chanigdsis conditions of
employmentagain fails the adverse action tesSee James v.-Cran, 130
Fed. App’x 156, 157 (9th Cir. 2005) (“Because tlegfprmance improvement
plan was nordisciplinary training that did not materially impa¢the
employee’s] compensation, terms, conditions, ovifages of employment,
it was not an adverse employment actioB)own v. Am. Golf Corp99 Fed.
App’x. 341, 343 (2d. Cir. 2004same) cf. Spears v. Missouept of Corr.
and Human Res.210 F.3d 850, 854 (8th Cir. 2000) (“An unfavorabl
evaluation is actionable only where the employebsaquently uses the
evaluation as a basis to detrimentally alter thant® or conditions of the
recipient’s employment.’)

Simon’s PP clearly warned that:“If you are unsuccessful in
meeting/ maintaining the performance expectationstlimed in this
Performance Improvement Plan by the end of thePP.lperiod or
subsequently within twelve months of the completiaate, your
employment with HVMA may be terminated at that titheDef. Ex. 31
Harvard Vanguard cites its reason for terminatimg&’s employment as

his failure to meet the expectations of the PliiPthe absence of any material
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evidence rebutting this nondiscriminatory explapnatiSimon’sretaiation
casedoes notclear the summary judgment hurdle. Were it otheeyian
employer would have no incentive to give an empéoyailing to meet
workplaceexpectationshe opportunityto salvage his job bgemonstrating
an ability to improve. The lawforetaliation does not intend an employer’s
offer of a second chance to become@uarantee olife tenure (forfear of
litigation) no matter how little advantage the employee takésthe
opportunity.
ORDER

For the foregoing reasonBarvard Vanguard mation for summary
judgment is ALLOWED. The Clerk will enter judgmerfor Harvard
Vanguardon all counts of the Complaint and close the case.

SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE
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