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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

WARREN E. AGIN,
Plaintiff,

Civil Action No. 14-cv-12885

SAM HILL,LLC & WARRENW. HILL,

Defendants.
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MEMORANDUM AND ORDER

CASPER, J. December 2, 2014
l. I ntroduction

Plaintiff Warren E. Agin (the “Trustee”prought this adversary proceeding against
defendants Sam Hill, LLC (the “LLC”) andVvarren W. Hill (“Hill") (collectively, the
“Defendants”) to recover assets allegedly held by the Defendants. The Defendants have moved
to withdraw the reference to thankruptcy court. D. 1. Forelreasons stated below, the Court
DENIES the motion without prejudide the bankruptcy court takirgter action in this regard.
. Factual Background

The following factual summary is drawn fraime Trustee’s complaint. This proceeding

is an adversary proceeding related to the @wrap bankruptcy case In re Warren W. Hill

Construction Co, Inc(“Hill Construction”), No. 13-11423-WCH.Hill is the principal of Hill

Construction. D. 3 at 14 1 10. In 2010, Hill Cmuastion won a contract for the construction of

a Nantucket residence. ldt 15 | 23. Soon after Hill Construction secured that contract, Hill
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allegedly began paying himself and @mployee a salary of $312,000 each from Hill
Construction’s assets.__Id} 24. Hill also pa himself a generous bonus, took “loans to
stockholder,” and received other tséers from Hill Construction. ldat 16 {1 26-29. In January
2012, after the owner of the Nantucket residedd#/R, LLC (“4MVR”), refused Hill's request
for an increase in the contract price, Hill, ofmn&k of Hill Constructionyepudiated the contract.
Id. 919 31-34. In response, AMMBrminated the contract. 1§.34.

One day later, Hill formed the LLC. 16§.35. The Trustee alleg¢hat Hill Construction
transferred substantially all of iessets to the LLC without obserg any corporate formalities.
Id. at 18 § 60. The Trustee further alleges thidlf through Hill Construction, transferred cash
and other assets the LLC without receivng consideration._ Idat 20 § 73. Iraddition, Hill
allegedly collected an excessive salary arfteioctompensation from Hill Construction at the
expense of Hill Construction and its creditors. 6.81-82. The Trustee seeks to consolidate
the assets of the LLC and HilltonHill Construction’s estate; beem the LLC and Hill liable as
successors; to pierce the corporate veil and deem the LLC and Hill liable as “alter egos” of Hill
Construction; to recover the excessive portiorHofs compensation; and to avoid fraudulent
transfers of Hill Construction’s assetsd property. D. 3 at 25-26.

[I1.  Procedural History

The Defendants move to withdraw the refece of this adveasy proceeding to the

bankruptcy court. D. 1. Reg&ly, Hill seeks to consolidatthis action with another matter

pending before this Court, 4MVR, LLC v. Warren W. Hill2-cv-10674-DJC (the “District

Court Action”). D. 115 (Hill's motion to consolidate). The Court heard the parties on both
motions on November 19, 2014 and took the matters under advisement. D. 11.

V. Discussion



Federal district courts have original julistibn over cases arising under Title 11 of the
Bankruptcy Code, 28 U.S.C. § 1334. However, this district, bankruptcy cases are
automatically referred to the bankruptcy cou8 U.S.C. § 157(a); L.R. 201. A district court
may withdraw a reference toethbankruptcy court if the action calls for the adjudication of a

federal law by an Article Il cort. United States v. Kaplat46 B.R. 500, 502 (D. Mass. 1992).

The statute governing withdrawal provides that “[t]he district ooy withdraw, in whole or in
part, any case or proceeding referred undersésion, on its own motioor a timely motion of
any party, for cause shown.” 28 U.S.C. § 157{h).determine if cause for withdrawal has been
sufficiently demonstrated, courts generally consgareral factors: (Jpromoting uniformity in
bankruptcy administration; (2educing forum shopping; (3) recing confusion; (4) fostering
the efficient use of the parties’ resources; @dexpediting the bankruptcy process. Kaplan

146 B.R. at 504 (adopting factors articulateddolland Am. Ins. Co. v. Succession of RGy7

F.2d 992, 999 (5th Cir. 1985)). The statutory lamgguand legislative histy make it clear that,
unless withdrawal is “essential to preserve a higher int€rgSbngress’s intention is for

bankruptcy courts to adiflicate bankruptcy proceedings. Weiss v. Lockwd®® B.R. 392, 393

(D. Mass. 2013) (quoting Kaplah46 B.R. at 502).
“Cause to withdraw a reference exists wheepgarty has a right to a trial by jury and does

not consent to having th#étal in the bankruptcgourt.” In re Wolverine, Proctor & Schwartz,

LLC, 404 B.R. 1, 2 (D. Mass. 2009). The Defendait not consent to ehbankruptcy court
conducting a jury trial, D. 1 at 11, but, as aetthold matter, the parties dispute whether the
Defendants are entitled to a jury trial of the miaiagainst them. Among the claims asserted by
the Trustee are claims for fraudulent trarsferD. 3 at 21-25, Counts V-IX. Defendants

generally are entitled to arjutrial on those claims, Sdgranfinanciera S.A. v. Nordberg92




U.S. 33, 46-47 (1989) (stating tHfv]e . . . conclude that re®ndent would have had to bring
his action to recover aglleged fraudulent conveyance of daedminate sum of money at law in
18th-century England, and that audoof equity wouldnot have adjudicateid’). However, the

Trustee argues that Granfinanciesanapplicable because of “tHeustee’s likelyrecovery on

equitable grounds.” D. 4 at 8. TheuS$tee correctly notes that Granfinanciehaws a
distinction between suits assadilegal rights, in which defendants are entitled to a jury trial,
and suits asserting equitablgghts, to which the Seventhmendment does not apply.
Granfinaciera492 U.S. at 41.

The Trustee further contends that the Defatslare not entitled to a jury trial because
the bankruptcy court need not reach the Trust&audulent transfer claims, allowing recovery
of estate assets on equitable grauimstead. D. 4 at 8. The Ttes’s complaint seks, in part,
to pierce the corporate veil and treat the LLGasalter ego” of Hill @nstruction. D. 3 at 19-
20, Count Ill. This theory is edfable in nature, and therefore rstggestive of a right to a trial
by jury. Weiss499 B.R. at 394 (declining to withdraeference where bankruptcy court did not
need to reach fraudulent conveyance claims if it concluded that defendants were “alter egos” of
debtor because claim seeking to pierce a corpuedtender an “alter egatheory is equitable in

nature)

The parties also dispute the import of 8igoreme Court’s decision in Stern v. Marshall

131 S. Ct. 2594, 2604, 2620 (2011), which held thzr&kruptcy judge lacked the constitutional

! The court in_Weissvas also persuaded by the fact that the trustee sought to void the
fraudulent conveyance of real propersg, opposed to a sum of money. We#89 B.R. at 394
(distinguishing_Granfinancierbecause it involved a claim far “determinate sum of money
and not for real property(guoting_Granfinancierad92 U.S. at 47). Herdt is unclear whether
the Trustee seeks a “determinate sum of mondhé complaint seekecovery of unspecified
“assets” and “propertydf Hill Construction allegedly fraudently conveyed by Hill to the LLC
“or the value thereof,” but it does not gjeea specific dollar value. D. 3 at 26.
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authority to enter a judgment on a state law caulden that had not been resolved in the proof
of claim process, even though the bankruptcytcbhad statutory authority to address the matter
as a “core proceeding.” S&8 U.S.C. § 157(b)(1) (authorizifgankruptcy courts to hear and
determine core proceedings arising in a baptay case or under Title 11). The Defendants
assert that, in the wake of Stefft is uncertain whether the Biruptcy Court, as an Article |
court, has the consitional authorityto decide the Trustee’s frauduldransfer claims.” D. 1 at

11; seeln re Bellingham Ins. Agency, Inc702 F.3d 553, 563, 565 (9th Cir. 2012) (noting that

“Stern fully equated bankruptcy litigants’ Seventh Amidment right to a jury trial in federal
bankruptcy proceedings with theight to proceed before ahrticle 11l judge” and concluding

that “Granfinancierand_Sterrsettle the question of whethemibauptcy courts have the general

authority to enter final judgmesibn fraudulent conveyance claimsserted against noncreditors

to the bankruptcy estate. @hdo not.”), aff'd sub nomExecutive Benefits Ins. Agency V.

Arkison, 134 S. Ct. 2165 (2014).

While it may be true that the bankruptcy court lacks the constitutional authority to decide
fraudulent conveyance claims, it is importémtrecognize that, in response_to Stehis district
adopted L.R. 206. That rule directs a bankruptcy judge to hear a proceeding even if he
“determines that entry of a final order rdgment by a bankruptcy judge would not be
consistent with Article IIl.” L.R. 206. Afterdaring a matter, should an objection arise, the rule
calls for the bankruptcy judge submit proposed findings of faahd conclusions of law to the
district court, and a district court judge will revielg novo those findings and conclusions to
which objection has been made. I@the Supreme Court confirmed that this is the appropriate
course of action when it affrmed the judgnt of the Ninth Circuit in the Bellinghamase.

Arkison, 134 S. Ct. at 2173 (holding that when considering Sté&ims, i.e., those that are



statutorily defined as core proceedings, but which must be adjudicated by an Article Il court,
“[tlhe bankruptcy court should hear the pratdieg and submit proposeihdings of fact and
conclusions of law tthe district court fode novo review and entry gudgment”).

Here, if the bankruptcy judgeiles solely on equitable gunds, then the Defendants’
potential right to a jury trial will not be implicated. If the bankruptcy judge reaches the Trustee’s
fraudulent conveyance claims and determines that his disposition of those claims is inconsistent
with Article Ill, then he may submit those claims to this Court for adjudication. If the
Defendants are entitled to a jury trial, the juvpuld be the finder ofact, so the bankruptcy
court would not be called upon to offer proposeulifigs of fact as coemplated by L.R. 206.
However, the bankruptcy court may preside oadeipretrial proceedings and submit proposed

findings on dispositive motions. Feihén v. ABN AMRO Mortgage Group Inc515 B.R. 443,

452, 453 (E.D. Pa. 2014) (noting disagreement “withTihestee that the prospect of a jury trial
at some later date mandates immediate withdrawal”).

The Court discerns no reason to withdrawg firoceeding from the bankruptcy court at
this time. The Defendants assert that this matieuld be withdrawn ancbnsolidated with the
pending District Court Action because both procegsli“arise from the same set of facts and
will involve identical issues.” D. 1 at 8. The Court has detiedmotion to consolidate in a
separate order issued today. Feasons explained more fully that order, the District Court
Action concerns alleged misrepentations by Hill in thecourse of the negotiation and
performance of the 4MVR contract. This case,the other hand, is reisted to the alleged
improper transfer of Hill Construction’s assets to a successor entity on the eve of bankruptcy.
Contrary to the Defendants’ argument, theistee’s claims do not “necessarily depend on a

finding by the Bankruptcy Court that [Hill Construamti breached its contract with 4AMVR.” D.



1 at 8. The Court is not persuadedt there is a risk of inconsent results or that withdrawal
will promote judicial economy oranserve the parties’ resourceSiven the possibility that this
Court may never be called upon tdda jury trial, it is mosefficient to permit the bankruptcy
court, which is already familiar with Hill Constrii@n and its assets, to continue to preside over
this matter, but still later allows falde novo review of the findingsand conclusions of the
bankruptcy judge under L. R. 206, or even tadwect a jury trial on tb fraudulent conveyance
claims if they are ever reached. Wei$39 B.R. at 394-95.

V. Conclusion

For the foregoing reasons, the Court DENIESendants’ motion to withdraw reference,

So Ordered.

&/ Denise J. Casper
Lhited States District Judge




