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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JAMES MICHAEL VEAL,
Plaintiff,
V.

Civil Action No. 14ev-12967ADB

PORTFOLIO RECOVERY, INC.et al,

L R . T T R

Defendants.

MEMORANDUM AND ORDER

April 9, 2015

BURROUGHS, D.J.
l. Introduction

Plaintiff James Michael VedtMr. Veal’) filed this actionpro seagainstight
defendantsPortfolio Recovery, Inc. and Portfolio Recovery Associates, LLC (together,
“Portfolio Recovery”); Kenneth Wilson (“Mr. Wilson”); Lustig, Glaser &ilbn, P.C.
(“LGW?"); Dean A. Heinold (“Mr. Heinold”); IC System, Inc. (“IC Syst€); Credit One Bank;
and Caital One Mr. Veal alleges that Portfolio Recovery, LGW, IC System, Credit One Bank,
and Capital One pulled his consumer credit report without his consent and without aipégmis
purpose. Based on this allegation, Mr. Veal asserts claims for violafitins federal Fair Credit
Reporting Act(*FCRA”), 15 U.S.C. § 168&t seq(Counts Hl1l); the Massachuset#storney
General’'sdebtcollectionregulations, 940 C.M.R. § 7.@@ seq(Count IV); and the federal Fair
Debt Collection Practices A¢tFDCPA”), 15 U.S.C. § 1692t seq(Count V).

Before the Court arevo motions to dismiss filed by (1) LGW, Mr. Wilson, and Mr.
Heinold [ECF No. 25] and Portfolio RecoverE{CF No. 29]. Bothsets ofmoving defendants

argue that the €RA counts should beisimissed because the complaint alleges that the
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defendants pulled Mr. Veal's credit report in connection wigir attempto collect a debt,
which is a “permissible purpose” under the statute. [ECF Nos. 26, 30.] They also arghe that
FDCPA count shoudl be dismissed because the complaint does not allege specific actions by the
defendants to support the alleged violations of the FDCPAtheatthe alleged violation of the
Attorney General’s debt collection regulations should be dismissed bebatséstno private
right of action under these regulationsl. Portfolio Recovery additionally argues that the
FDCPA count should be dismissed because the complaint does not allege theesafstenc
consumer debt under the statute. [ECF No. 30, at 7.] LGW, Mr. Wilson, and Mr. Heinold
additionally argue that thadleged violation of théttorney General’s debt collection regulations
should be dismissed because the complaint does not includigctugl support for this claim
[ECF No. 26, at 7-8.] Mr. Veal opposes both motions to dismiss by advancing a statutory
construction argument about the FCRA. He suggests that the section of thesstéihgdorth
“[p]ermissible purposes of consumer reports” applies only to consumer repagengies, and
not to debt collectors. [ECF No. 32, at 2-3.] He also disputes the notion that there is no private
right of action under the Attorney General’s debt collection regulatitthsat[3.]

For the reasons explained in this Memorandum and Order, both miatidissnissare
GRANTED, and Mr. Veal's complaint iBISMISSED
. Summary of Relevant Factual Allegations

In his complaintECFNo. 1], Mr. Veal makes the following factual allegations, which
the Court accepts as true for purposes of a motion togismi

Mr. Veal is a Massachusetts resident and a consuidef | 16, 33.] Mr. Wilson and Mr.
Heinold are attorneys at LGW, a law firm that regularly collectsulefé debts on behalf of its

clients. [d. 11 24.] Portfolio Recovery is a debt collectordaa debt buyer that regularly collects



defaulted debtsld. 11 56.] Portfolio Recovery Associates, LLC is the parent company of
Portfolio Recovery, Inc.Ifl.  6.] IC System is a debt collection agency and a debt colleictor. |
17]

In June 2014, MVeal checkedis consumer credit report and determined that Portfolio
Recovery, LGW, IC System, Credit One Bank, and Capital One pulled his creditorpo
multiple occasions, without his consent, and without ever making a firm offer of trémuim.

[Id. 11 1821, 59.] He never applied for a line of credit or insurance from any of the defendants.
[Id. 1 58.]The credit pulls wereonducted on various datEem 2012 through 2014. [Id}f 49

53.] They were conducted for the sole purpose of collecting a delff.2&]. Mr. Veal also
allegesthat in pulling his credit report, the defendants “misrepresented to Experidinetphaad

a permissible purpose and that they were a consumer reporting agencyd..{l 32.]Mr. Veal

does not provide any further detail or facts in support of this allegation, but he lsihtes t

“plans to propound discovery to bring all violaticanc] to light.” [1d.]

II. Discussion

A. Legal Standard — Motion to Dismiss

On a motion to dismiss for faite to state a claim pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedu¢&rule 12(b)(6)”) the Court accepts as true all welkéaded
facts in the light most favorable to the plaintiff and draws all reasonable ioésrénom those

facts infavor of the plaintiff.United States ex rel. Hutcheson v. Blackstone Med., Inc., 647 F.3d

377, 384 (1st Cir. 2011Although cetailed factual allegations are not required to survive a

motion to dismiss, “more than labels and conclusions” are reqieddAtl. Corp. v. Twombly,

550 U.S. 544, 555 (2007). A “formulaic recitation of the elements of a cause of action” is not

enoughld. The facts alleged must “raise a right to relief above the speculative lekéilie



plaintiff must “nudge[] [the] claimsa@aoss the line from conceivable to plausible,” or the claims
will be dismissedld. at 570.“The makeor-break standard . . . is that the combined allegations,
taken as true, must state a plausible, not a merely conceivable, case forSepafiVeda-

Villarini v. Dep't of Educ. of P.R., 628 F.3d 25, 29 (1st Cir. 20(ing Ashcroft v. Igbal, 556

U.S. 662, 679 (2009); Twombly, 550 U.S. at 555, 570). The plausibility standard “asks for more
than a sheer possibility” of actionable conduixtt.
In this case, the Court construes Meal’s complaint liberally because it wéked pro

e SeeErickson v. Pardus, 551 U.S. 89, 94 (200HpwWever,pro se status does not insulate a

party from complying with procedural and substantive law.” Ahmdgiogsenblatt118 F.3d 886,

890 (1st Cir. 1997)Dismissal of gro secomplaint is appropriate when the complaint fails to

state an actionable claimwluller v. Bedford VA Admin. Hosp., Civ. No. 11-10510, 2013 WL

702766, at *3 (D. Mass. Feb. 25, 2018jing Overton v. Torruella, 183 F. Supp. 2d 295, 303

(D. Mass. 200))

B. Mr. Veal Fails to State a Claim Under the FCRA

Counts I, I, and 11l of Mr. Veal's complaint allege thiae defendants violated the FCRA
by pulling Mr. Veal's consumer credit report without his consent and without a gértais
purpose. This claim fails because Mr. Veal has also alleged that the purpose editheutis
was to collect a debt that he owed, which is permitted under the ECRA.

The FCRAallows a consumer reporting agency (such as Equifax, Experian, or
TransUnion) to furnish a consumer credit report only under specified cirawrastancluding:

[tjo a person which it has reason to believe intends to use the information in
connection with a credit transaction involving the consumer on whom the

! Specifically, Mr. Veal alleges in his complaint that the defenddatdy purpose” in obtaining
his credit report “was to get his ability to pay a debt that defendantig]tvyeng to collect from the
plaintiff . . . .” [ECF No. 1, 1 25.]



information is to be furnished and involving the extension of creditr t@view or
collection of amaccount of . . the consumer. . ..

15 U.S.C. § 1681b(a)(3)(Apmphasis added)This Court and others have consistently
construed thisanguagdo permit a debt collector to obtain a credit rerotonnection with

efforts tocollect a debtSeeSearle v. Convergent Outsourcing, Inc., Civ. No. 13-11914, 2014

WL 4471522, at *3-*5 (D. Mass. June 12, 201#cpommending dismias of the plaintiff's
FCRA and other claims where the complaint alleged that the defendant detibcbiéel
obtained a credit report for the purpose of collecting a debt, and expldibhisgvell
established that a debt collection agency has thetagititain a credit report so long as it is

done in connection with efforts to review or collect an account.”), report and recontimenda

adopted, Civ. No. 13-11914 (D. Mass. Sept. 9, 208eh alsdHuertas v. Galaxy Asset Mgmit.

641 F.3d 28, 34 (3d Cir. 2011) (holding that the FCRA authoaz=bt collector to access a

credit report to collect on a consumer’s delinquent accobDethaestri v. Asset Acceptance

Capital Corp., Civ. No. 11-01671, 2012 WL 1229907, at *4 (D. Colo. Mar. 14, 2012)
(“[C] ollection of a debt has been consistently found to be a permissible purpose for seeking a
consumer’s credit report under [15 U.S.C. § 1§8XB)(A)], and this court finds likewisg,

report and recommendation adopted, Civ. No. 11-01671, 2012 WL 1229940 (D. Colo. Apr. 12,

2012) Edge v. Prof’| Claims Bureau, Inc., 64 F. Supp. 2d 115, 118 (E.D.N.Y. 1888cting

a debt is “clearly a permissible purpose” for obtaining a credit report under Bw) F&f' d,
234 F.3d 1261 (2d Cir. 2000).
In his Opposition briednd a separate filing captioned “Plaintiff Notice of Judicial

Notice,” Mr. Veal argues that 15 U.S.C. 8§ 16818x)A) pertainsonly to consumer reporting

2 Section 1681Isets forth [p]ermissible purposes of consumer repomt4assachuges law
includes nearly identical statutory languaBeeG.L. c. 93, 8§ 51(a)(3)(i).
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agencies and does not permit debt collectors to obtain credit reports. [ECF Nos. 31s32.] Thi
argumenis not onlycontrary to the case labutit also belies a commonsense reading of the
statute The FCRApermits a consumer reporting agency to furnish a credit report “[tJo a person
which it has reason to believe” intends to use the information in one of various ways éadmera
in 15 U.S.C. § 1681b(a)(3), including tollect a debtUnder Mr. Veal’'s suggested reading of

the statute, a consumer reporting agency is permitted toluardsadit report “[t]o a person”

who has a permissible purpose, but that person magchmtllyobtain the information. The

Court is not persuaded that this is what Congress intended.

Mr. Veals reliance orCappetta v. GGerviced imited Partner$ip, 654 F. Supp. 2d 453

(E.D. Va. 2009), is misplaced. In that case, the court held that the complaint stiied aénder

the FCRA where the plaintiff alleged that the defendant obtained her creditfoegbe purpose

of collecting a credit card debt owedtrby the plaintiff, but by her estranged husbdddat

455-56, 462-63The courtconcluded that the plaintiff had successfully pleat the defendant
should have known the credit card account in question did not beldmg péaintiff, and

therefore, the defendant lackadpermissible purpose” to obtain her credit report under 15
U.S.C. 8§ 1681b(a)(3)(A)d. at 463. Here, in contrad¥lr. Veal does not allegihat someone

else was responsible for the debt in question. [ECF No. 1, § 25.] Moreover Gelppettstates

that “Congress clearly directs the relevant portion of FCRA toward cegatitting agencies,”

654 F. Supp. 2d at 459, it does not stand for the proposition advanced by Mr. Veal that a debt

collector may not obtain a credit report pursuant to 15 U.S1688b(a)(3)(A).

3The term “person” is defined in the statute asyindividual, partnership, corporation, trust,
estate, cooperative, association, government or governmental subdivisigency, or other entityl5
U.S.C. § 1681a(b). Thuthe defendants this casere all “persons” for purposes$ the FCRA
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For the above reasons, Counts I, I, and Il of the complai@EBMISSED pursuant to
Rule 12(b)(6).

C. Mr. Veal Fails to State a Claim Under the FDCPA

In Count V of the complaint, Mr. Veal claims thihe defendantgiolated six separate
provisions of the FDCPA For each alleged violation, Mr.edl simply recites the operative
statutory languagevithout providing any supporting factual allegations here or elsewhere in his
complaint® By way of example, there are faxcts in the complaint to support the allegation that
the defendantialsely represented the character, amount, or legal status of any debatiowiol
of 15 U.S.C. § 1692e(2), or that they engaged in conduct the natural consequence of which was
to haras, oppress, or abuse Mr. Veal in violation of 15 U.S.C. § 16®2dithe same can be said
for the other alleged violations of the FDCPA)smissal of Count V isherefore warranted. See
Igbal, 556 U.S. at 678 T"hreadbare recitals of the elements chase of action, supported by

mere conclusory statements, do not suff)ce.

4 Specifically, Mr. Veal alleges théte defendantgiolated 15 U.S.C§ 1692e(2) by faely
representing the charactamount, or legal status of any debt [ECF No. 1, 1 80(a)]; 15 U.S.C. § 1692f(1)
by collecting any amount unless such amount is expressly authorized by theeagrereating the debt
or permitted by lawi@l.  80(b)]; 15 U.S.C. § 1692d by engaging in cohdlue natural consequence of
which is to harass, oppress, or abuse any person [id. § 80(c)]; 15 U.S.C. § 1692¢e(8) by catmgonic
threatening to communicate to any person credit information which is known or \bigll e known
to be false, includinghe failure to communicate that a disputed debt is dispidef] 80(d)]; 15 U.S.C.

§ 1692e(10) by use of any false representation or deceptive means to colfechpt @ collect any debt
or to obtain information concerning a consumer [id. 1 80(e)]; and 15 U.S.C. § 1692gtthy.five days
after the initial communication with Plaintiff in connection with tieiection of any debt"dic] [id. 1

80(f)]. The Court will interpret the allegation in paragraph 80(f) ofcthraplaint consistent with 15

U.S.C. § 1692g(2), which prohibits a debt collector from “accept[ing] . . .&kdreother payment
instrument postdated by more than five days unless such person is notifiéihiop efrthe debt

collector’s intent to deposit such check or instrumenhtmare than ten nor less than three business days
prior to such deposit.”

5> To the extent that Mr. Veal relies on his allegation that the defendantepmgisented to
Experian that they . . . were a consumer reporting agency” [ECF No. 1, 1 3gintfiesallegation
without more, does not allege fraud with the particularity required under Rylefafie Federal Rulesf
Civil Procedure, nor does it reasonably support each of the FDCPA addhiat Mr. Veal claims.
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“I'n order to prevail on an FDCPA claim, a plaintiff must prove that (1) he was the object
of collection activity arising from consumer debt, (2) the defendant is a déattoolvithin the
meaning of the statute, and (3) the defendant engaged in a prohibited act or omissidreunder t

FDCPA.” Krasnor v. Spaulding Law Office, 675 F. Supp. 2d 208, 211 (D. Mass. 2009). As

explainedn the previous section, the Court concludes, basdtieallegations in the complaint,
that the defendants had a permissible purpose and were therefore authorizelito\pedll’'s
credit report. Thus, Mr. Veal has not alleged a prohibited amnissionunder the FDCPA.
Accordingly, Count V of the compint isDISMISSED pursuant to Rule 12(b)(6).

D. Mr. Veal Fails to State a Claim Under the Massachusetts Attorney General’
Debt Collection Regulations

Count IV of the complaint alleges ththe defendantgiolated the Massachusetts
Attorney General'slebtcollection egulations, 940 C.M.R. § 7.@@ seg. by “claim[ing],
attempt[ing], or threatening to enforce a debt when such a person knows that the debt is not
legitimate . . . .” [ECF No. 1, 1 75Tis claim fails for at least two reasons. First, as the
defendants point out, there is no private right of action under these regul@gedsnes v.

NCOFin. Servs, Civ. No. 13-12101, 2014 WL 6390633, at *4 (D. Mass. Nov. 14, 2014)

(concluding that there %0 indication that a private right of acti@xigs” under 940 C.M.R.

§ 7.00et seg.and dismissing claiin Second, even if there were a private right of action, Mr.
Veal's complaint provides no factual support for the allegation that the defectiamsd,
attempted, or threatened to enforce a daditthey knew was not legitimate. Mr. Veal merely

alleges thathe defendants’ “only purpose” in obtaining his credit report “was to get his ability t

6 Because the Court concludes that the complaint fails to allege a prohibited@ission under
the FDCPA, the Court does not consider whether Mr. Veal has adequatellggilbd was the object of
debt collection activity or that the defendaate debcollectors within the meaning of the statute.
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pay a debt that defendant[s] were trying to collect from the plaintiff . . . .F[HQ 1, T 25.]
Thereare no allegations in the complaint concerning the validity of theadétdue Count IV of
the complaint ishereforeDISMISSED pursuant to Rule 12(b)(6).
IV.  Conclusion

For the above reasorteg motions to dismiss filed byGW, Mr. Wilson, and Mr.
Heinold [ECF No. 25] and Portfolio Recovery (- No. 29] areGRANTED, and Mr. Veal's
complaint isDISMISSED

SO ORDERED.
Dated:April 9, 2015 /s/ Allison D. Burroughs

ALLISON D. BURROUGHS
DISTRICT JUDGE




