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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ACTIFIO, INC.,
Plaintiff,
V.

Civil Action No. 14-13247-DJC

DELPHIX CORP.,

Defendants.
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MEMORANDUM AND ORDER

CASPER, J. December 11, 2015
l. Introduction

Plaintiff Actifio, Inc. (“Actifio”) alleges that Defendant Dghix Corp. (“Delphix”)
infringes certain claims of U.S. PateNos. 8,299,944 (“9944 patent”), 8,788,769 (769
patent”) and 8,904,126 (126 patent”) (collectiyethe “Patents-in-Suit”). The parties now
seek construction of five disputed claim termddter extensive briefig and a Markman hearing,
the Court’s claim construction follows.
Il. Patents-in-Suit

This lawsuit involves patents addressingual data management, storage and backup.

D. 67-1 ('9944 patent), 67-2 ('769 patent), 67-3 ('Jifient);_see Actifio, Inc. v. Delphix Corp.,

No. 14-cv-13247-DJC, 2015 WL 1243164, at *4 (D.ddaMar. 17, 2015). Actifio alleges that
Delphix’s “Agile Data Platform” products and semgcinfringe one or more of the claims of the
Patents-in-Suit. D. 67 7 18, 22-23, 35-3B-42. The Patents-in-Suit share similar
specifications and incorporate each other by reference. '9944 patent, 1:16-23; '769 patent, 1:15-

18, 1:30-33; '126 patent, 1:16-19, 36-38. All thadnés-in-Suit were filed on November 16,

Dockets.Justia.com


https://dockets.justia.com/docket/massachusetts/madce/1:2014cv13247/163242/
https://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2014cv13247/163242/117/
https://dockets.justia.com/

2010. D.67-1 at 1; D. 67-2 at 1; D. 67-3lat The '9944 patent issued on October 30, 2012, D.
67 § 15, the '769 patent issued on July 22, 2014, id. § 16, and the '126 patent issued on
December 2, 2014, id. 7 17.
[1I. Procedural History

Actifio instituted this action on Augu$, 2014. D. 1. Omugust 22, 2014, Delphix
moved to dismiss, stay or transfer the action ®@Northern District of California. D. 7. The
Court denied that motion, D. 54, and a historyhef litigation between thparties is outlined in
the Court’s Order on that motion. See Aotif2015 WL 1243164, at **2-3. Actifio filed an
assented-to amended complaint on April 14, 201567D. After claim onstruction briefing, the
Court held a Markman hearing on November 19, 2015 and took the matter under advisement. D.
110. Later that day, without leave of tl&ourt, Delphix filed a “Supplemental Claim
Construction Submission” which included the arguments it presented at the Markman hearing.
D. 111. Actifio filed a reply and request&klphix’s submission bestricken, D. 112, and
Delphix opposed, D. 115. Considering the partiave had an opportunity to respond to each
other’s post-hearing filings, the Court considdfofathe submissions here and denies Actifio’s
motion to strike the supplemental submission filed by Delphix.
V. Standard of Review

As established by the Supreme Court, construction of disputed claim terms is a question

of law for the Court._Markman v. Westvidwstruments, Inc., 517 U.S. 370, 372 (1996). This

Court must construe “the meanititat the term would have to arpen of ordinaryskill in the
art in question at the time of . . . the effectiilsng date of the patent application.” Phillips v.
AWH Corp., 415 F.3d 1303, 1313 (Fed. Cir. 2005) (emcha In doing so, the Court must look

to “the words of the claims themselves, tienainder of the specification, the prosecution



history, and extrinsic evidencermcerning relevant scientific paiples, the meaning of technical

terms, and the state of the art.” Id. at 13@4doting_Innova/Pure Watelc. v. Safari Water

Filtration Sys., Inc., 381 F.3d 1111, 1116 (Fed. 2004)) (internal quotation marks omitted).

A. The Claims

Claim construction begins with the words oé ttlaims themselves where “the claims of
a patent define the invention to which the pagernis entitled the right texclude.” _Id. at 1312
(quoting Innova, 381 F.3d at 1115) (internal quotation marks omitted). Claims “are generally

given their ordinary and cust@ry meaning” and can “providgubstantial guidance as to the

meaning of particular claim terms.” ldt 1312, 1314 (quoting VitronidSorp. v. Conceptronic,
Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996)) (intenadtation marks omitted). “[T]he context in
which a term is used in the asserted claimlmhighly instructive.”_Id. at 1314. A claim itself
may provide the means for construing a term whiereinstance, the claim term is consistently
used throughout the patent. IdAs such, “the meaning of arte in one claim is likely the

meaning of that same term in another.’bbétt GmbH & Co., KG v. Q#ocor Ortho Biotech,

Inc., No. 09-cv-11340-FDS, 2011 WL 948403, at(ER Mass. Mar. 15, 2011(citing Phillips,
415 F.3d at 1314). Notably, “the presence of a depet claim that adds a particular limitation
gives rise to a presumption that the limitationquestion is not prest in the independent
claim.” Phillips, 415 F.3d at 1315.

B. The Specification

Claims are not to be read alone, but “are péara fully integrated written instrument,’
consisting principally of a specification that concludes with the claims.” Id. (citation omitted).
“Usually, [the specification] is dispositive; it isdlsingle best guide to the meaning of a disputed

term.” 1d. (quoting_Vitronics, 90 F.3d &582) (internal quotation mark omitted). The



specification, as the patentee’s descriptiontlté invention, defines “the scope and outer
boundary” of the claims and, thus, “claims cannobbbroader scope thahe invention that is

set forth in the specification.”_On Demand Mach. Corp. v. Ingram Indus., Inc., 442 F.3d 1331,

1338-40 (Fed. Cir. 2006). In looking to the speeifion in interpreting ta meaning of a claim,
the Court must be careful not to “import[ ] ltetions from the specification into the claim.”
Phillips, 415 F.3d at 1323. This standard mag ébdifficult one to apply in practice,” id., but
“[tlhe construction that stays true to theiclalanguage and most nadlly aligns with the
patent’'s description of the inveon will be, in the end, the eeect construction,”id. at 1316

(quoting_Renishaw PLC v. Marposs Socigdai Azioni, 158 F.3d 1243, 1250 (Fed. Cir. 1998)).

C. The Prosecution History

After looking to the claims themselvesich the specification, “aourt should also
consider the patent’s prosecution history, if ilnevidence.” _Id. at 187 (citation and internal
guotation marks omitted). The prosecution history, as evidence of how the inventor understood
the patent, “can often inform the meaning of the claim language by demonstrating how the
inventor understood the invention and whether tiventor limited the invention in the course of
prosecution, making the claim scope narrower thamuld otherwise be.” 1d. (citing Vitronics,

90 F.3d at 1582-83). Because thegacution history “often lacks [Jality” it is “l ess useful for
claim construction purposes” and is given less weigdn the claims and the specification. Id.

D. Extrinsic Evidence

Finally, the Court may also consider exsiim sources which can aid in educating the
Court “regarding the field of thimvention” and in determiningwhat a person of ordinary skill
in the art would understand claim terms to mealdl.” at 1319. Dictionaries and treatises often

assist courts in understanding the underlying technology andétermining the meaning of



particular terminology to those akill in the art of the inveion.” Id. at 1318. In general,
extrinsic evidence is considered “less reliable than the patent and its prosecution history in
determining how to read claim terms,” id., and thadess significant thathe intrinsic record in
determining the legally operative meaning diel language,” id. at 1317 (citations and internal
guotation marks omitted).
V. Construction of Disputed Claims

The parties dispute the meaning of the following five terms and the Court resolves these

disputes as discussed below.

A. '9944 patent

1. “non-lossy encoding technique”

Term Actifio’s Proposed Construction | Delphix’s Proposed Construction
non-lossy encoding algorithm to create an encodedata compression algorithm to create
technique representation of data that alloyan encoded representation of data that

the original data to be completelywllows the original data to Bbe
reconstructed completely reconstructed from the
encoded data

The parties dispute the meaning of the témon-lossy encoding téoique” in claim 1 of
the 9944 patent. '9944 patent,:34-27; D. 97 at 12; D. 98 at 10. Claim 1 states, in relevant
part:

A method of storing deduplicated imageswhich a portion of the image is stored in
encoded form directly in a hash table, the method comprising . . . receiving content to be
included in the deduplicated image of the daipect; generating a new hash structure for
the received content; determining if theceived content may be encoded using a
predefined non-lossy encoding techniquel am which the encoded value would fit
within the field for containing hash signature; o, placing the encadlj in the field of

the new hash structure instead of placing shreagnature for the received content in the
field, and marking the new hadtructure to indicate thahe field contins encoded
content for the deduplicated image, so tthat received content is not stored since the
received content can be derived from the encoding . . . .



'9944 patent, 34:6-8, 21-34. The term is used wdestribing the storagd a data chunk in the
field of a content “handle” otherwdsreserved for a “hash” identiffer id., 27:55-28:9, where
each unique data chunk is stored only once and as$sdawvith a specific handle, D. 98 at 6; D.
97 at 4-5. A data object, such as a text fileasstructed using data chunks as building blocks.
D. 98 at 6. While both parties agree that thenteat the very least, refers to an algorithm
potentially applied to a data chunk, they digpwhether the algorithm (19 a data compression
algorithm and (2) requires that the original da¢adecoded from the emaed data itself, rather
than from some other exterrddta. D. 97 at 9; D. 98 at 10.

As to the first aspect of théispute, Delphix urges the Courtestrict the term to a data
compression algorithm because of the term’s inclusion of “non-lossy” in describing the
“encoding technique.” D. 98 at 10; D. 101 a.7-Delphix’s constructio would limit the scope
of claim 1 to a method that determines if a cogspion algorithm can lapplied to a data chunk
such that the compressed data chunk can bedsiarthe content handle itself. This would
exclude determining if an encryption or convensalgorithm, for example, can also be applied
to the data chunk to bstored. Such a lination, however, is nosupported by the claim
language, specification or extsic evidence. Notably, theaiin language does not reference

data compression and the disputedm is not otherwise defide Thorner v. Sony Computer

Entm’'t Am. LLC, 669 F.3d 1362, 1366-67 (Fed. CA012) (describing how a patentee must

explicitly redefine a term; otherwise, the pland ordinary meaning ahe term controls).
Based on the parties’ submissions, “encodirggdnding alone, is und#ood to mean “the

process by which one representation of informaisdnanslated into a different representation of

L A mathematical function eates a unique hash value—dentifier—based on a data
chunk, such that the function woufeld the same hash value fovo identical data chunks. D.
97 at7; D. 98 at 6.



the same information.” D. 97 at 13; see D. 98 at 12; D. 101 at 6. Likewise, “non-lossy” or
“lossless”™—as opposed to “lossy’—is understood to describe the preservation of all the original
information. D. 101 at 7. Put together hdfee plain and ordinary meaning of a “non-lossy
encoding technique” is properly understood asaasiation process that preserves the original
information, but does not necessarily compres$ snformation. As noted by Delphix and its
expert, data encryption is suclp@cess and it “meet[s] Actifio’s construction.” D. 98 at 12; see

D. 102 at 7. That is, data@wgption is understood as a non-logsyoding technique because it

is a “class of encoding algorithrtisat create[s] an encoded representation of data that allows the
original data to be completely reconstructed.” D. 98 at 12. While the specification discusses
“lossless [non-lossy] data compression” @kets added) and “compression,” it does so in
regards to data storage generadlych as in storing data to amstge pool or perstent storage,

'994 patent, 4:38-40, 52-54; 11:62:27:24-31, 40-45, but not in rega to the storage of data

in a field of the content handle itself. In lighftthis distinction, theCourt cannot deem the use

of “non-lossy” as limiting the term solely to tdacompression algorithms. See, e.q., Thorner,

669 F.3d at 1367-68 (refusing to recognize that@pli@ant redefined a broad term to mean a
more specific term where the specific term soalsed and would otheise be unnecessary).

To be fair, the single embodiment in the speatfon, as an examplajentions the use of
“run-length encoding (RLE)” compression in storidgta in the content handle. '9944 patent,
27:63-28:4. As discussed by Delphix, suchesmbodiment might be the most practical one
where the typical hash field size of the conteahdle is so small that an uncompressed data
chunk would never fit. D. 101 &t It is well establishediowever, that an embodiment itself
cannot limit the otherwise broad language ofaanel See Thorner, 669 F.3d at 1366 (noting that

a limitation in an embodiment it enough to constitute disavovedla claim’s otherwise broad



scope). Notably, the claim and specification doengicitly limit the field size, which could be
set large enough to fit an uncompressed (orygned) data chunk. See '9944 patent, 27:59-64;
34:12-27. Likewise, the size & data chunk is not limited and, if set small enough, an
uncompressed (or encrypted) data chunk caitiloh fthe field. See id., 25:61-65; 34:9-20. A
larger field size to accommodate uncomprdsdata chunks, or smaller uncompressed data
chunks to fit in the field, might not be thmost efficient embodinm, but are nonetheless
covered by the plain meaning of the claim. other words, Delphix has not “shown that [its]

construction must be adopted in order to avowmperability.” See Aas IP, LLC v. St. Jude

Med., Inc., 804 F.3d 1185, 1189-90 (Fed. Cir. 2015 ccordingly, “non-lossy encoding
technique” in claim 1 cannot be said to refdegoto data compression algorithms and the Court
rejects Delphix’s limitation.

As to the second aspect of the dispidelphix proposes the camgction of the term
“non-lossy encoding technique” to mean an algorithm that encodes dathsuttte data can be
completely reconstructed from the encoded dalf. D. 98 at 13-14; D. 101 at 9-10. In
contrast, Actifio argues that suahconstruction is an inapproate limitation because the use of
“external inputs” can be used teconstruct the dataahwas encoded. D. 97 at 14-15; D. 102 at
9. Claim 1 describes determining if contentd@a chunk) can be encoded using a non-lossy
encoding technigue and, if so, determining if teatoded content fits within the field of the
content handle otherwise reserved for a ha®i®44 patent, 34:24-271f the encoded content
fits, it is placed within the hasteld and marked to indicatedhthe field contains the content
itself “so that the received content . . . can biéved from the encoding.” Id., 34:28-34. Staying

true to the language of claim 1, accord Phillips, 415 F.3d at 1316, and based on the plain

meaning of the terms as dissad above, Delphix’s constructiés appropriate because of the



use of “non-lossy.” If “non-lossyineans that the original datapseserved in & entirety, the
term properly describes an algonitthat encodes the original daach that it “can be derived
from the encoding,” '9944 patent, 34:32-35—thatégonstructed from the encoded data itself.
Otherwise, the algorithm would not be eding the data in a “non-lossy” form.

While Actifio urges the Court to broadenetiscope of the terrfnon-lossy encoding
technigue” to encompass the creation of encod&dttiat can be reconstited from some other
external inputs, D. 97 at 14; D. 102 at 9, nahsinputs, aside from He encoding” itself are
mentioned or inferred in the claim or specifioa, '9944 patent, 34:34-35. Actifio also argues
that Delphix’s construction rende claim 4 superfluous and &mloses delta compression, an
embodiment disclosed in the specification. . at 15; D. 102 at 9-10. From Actifio’s
perspective, Delphix’sanstruction of claim 1 equates the sigpe of data in the hash field “so
that the received content . . . cae derived from the encodingd., 34:32-34; D. 97 at 12; D.
102 at 9-10, with claim 4 thaaddresses “subsequently reditning the content from the
encoded content,” '9944 patei®4:45-46. Delphix correctly poimtout, however, that claim 1
addresses the output of the “nlmssy encoding technique,” thecerded content. D. 101 at 10-
11. Claim 4, in contrast, describes what happétisthe encoded content from claim 1, in that
it is “subsequently” reconstituted. This would include building a data object from the encoded
content (data chunks) as piecestlod object, as well as theausf delta compression. '9944
patent, 28:15-25; see D. 101 at 10-11. Ascdbed by Actifio, deltacompression only stores
changed content (data chunks), D. 102 at 5, deplending on the circumstances, that changed
content (as well as the original content) wbfikst be encoded ugina “non-lossy encoding
technique” and then a new version of the data object could be built by “subsequently

reconstituting” theoriginal and changed encodeontent, D. 101 at 10-11.



At oral argument, Actifio emphasized that, minimum, a decoding algorithm must be
applied to the encoded content to access thénatigata and for delta compression to operate
correctly. _See Markman HeariAganscript at 39-40. That,ishe decoding algorithm is the
external input required to reconstruct the endodentent. _See id.As Delphix pointed out,
claim 1 states that “the received content banderived from the encoded data,” '9944 patent,
34:32-34, and the word “derived” implies that some operation is performed on the encoded
content to access the original data. See Hr’'g Tr. at 57. That is, a decoding algorithm is not an
external input to the encoded data, but ratheparation applied to thencoded data to access
the original data it containsDelphix’s constructiordoes not read out the use of a decoding
algorithm necessary for delta compression tokwoAccordingly, the saand part of Delphix’s

construction is true to the scope of claim 1 doés not render claim 4igerfluous. _See, e.g.,

World Class Tech. Corp. v. Ormco Corp., 769 F.3d 1120, 1125-26 (Fed. Cir. 2014) (recognizing
that claim differentiation is not implicated wlea construction does not give different claims

the same scope).

2. “encoded value”
Term Actifio’s Proposed Construction | Delphix’s Proposed Construction
encoded value the result of applying the npthe result of applying the non-lossy
lossy encoding technique encoding technique to the received
content

The parties also dispute the meaning ofctated value” in claim 1, '9944 patent, 34:23-
27; D. 97 at 15; D. 98 at 13, which is used im shhme sentence of thé®#4 patent as “non-lossy
encoding technique,” discussed above. At fitssh, the parties agree that an “encoded value”
is the output or result of applying the “ntossy encoding techniquiebut they appear to
disagree as to what input the encoding techniguspplied. _Id. However, in its reply brief,

Actifio agrees that “[tlhis language requires thecamiing to be appliedo ‘the received

10



content,” but urges the Court to reject Dakds construction as “unnecessary and redundant”
because “the plain language of the claineadly includes [Delphix’s proposed] limitation.” D.
102 at 11. The Court recognizesttthe input from which an “encoded value” is created may be
unclear where claim 1 specifies “received contast'the subject of the disclosed processes, but
“encoded value” otherwise appears with little context. '9944 patent, 34:21r@Ceiffing
contentto be included in the deduplicated image. generating a new hash structure for the
received content . . determining if theeceived contenimay be encoded . . . in which the
encoded value [of the received content] wofitdwithin the field for containing the hash
signature”) (emphasis and brackets added). @erisg Actifio agrees with the substance of
Delphix’s construction, but opposes its adoptiond & the extent the gpe of the term is
otherwise unclear in regards to the input, the Court adopts Delphix’s construction. See O2 Micro

Int’l Ltd. v. Beyond Innovation Tech. Co., 5A3d 1351, 1361 (Fed. Cir. 2008) (recognizing

under_Markman that district courése to resolve the parties’ gigte where it goes to “not the
meaningof the words themselves, but teeopethat should be encompassed by [the] claim
language”) (emphasis in the original)).
B. 769 Patent
1. “identifying the existence of a priguoint-in-time image of the application
data in a second set of a plurality mdint-in-time images simultaneously stored

at the destination storagmool for a time state prior tthe specified restore time-
state”

Term Actifio’s Proposed Construction | Delphix’s Proposed Construction

identifying the existence gfNo construction necessary; pldifinding from two or more point-in;

a prior point-in-time image and ordinary meaning time copies of the application data|in
of the application data in a the destination storage pool one that is
second set of a plurality of before the specified restoration time
point-in-time imagesg

simultaneously stored at the
destination storage pool for
a time state prior to the

11



| specified restore time-state | |

The parties dispute whether ctnustion is necessary of arte in claim 1 of the '769
patent addressing a portion of a data restumadperation. 769 pater84:35-40. Delphix urges
the Court to adopt its purportedly simpler donstion because, lefalone, the term would
otherwise confuse the jury. D. 98 at 17-18.

As discussed by Actifio, the onlgrms that may be considered “technical” are “storage
pool” (subject to an aged upon construction, D. 97, Appx. Ajda‘point-in-time image” (stated
in the claim as “representingetlentire application data atback-up time,” '769 patent, 33:64-
66). D. 97 at 16. As such, the Court does m&dnto clarify these terms further. See Epistar

Corp. v. Int'l Trade Comm’n, 566 F.3d 1321, 1334dF Cir. 2009) (recognizing the “heavy

presumption that claim terms carry their full ovaiy and customary meaning”). Just because a
party may not agree with a word jginrase used in the disputedtethat does not make the term
technical, ambiguous or confusitg a jury, requiring constructn. See O2 Micro, 521 F.3d at
1361 (discussing how district courts are to resdigputes over the scope of a claim). Delphix
specifically takes issue with these of “identifying” versus “finding,” D. 98 at 17, but to the
extent both parties use the words synonymougly(‘jtjo identify the existence of something is
to find it”); D. 97 at 7 (“[thestorage system synchronizes théada the two storage pools by
finding a common point-in-time image”), the plain and ordinary meaning of “identifying” makes
construction unnecessary. Similarly, the plain ardinary meaning of “a $@f a plurality” also
controls where Delphix concedes that it canhet “genuinely disputé]” that “a set of a
plurality” means “two or more.” D. 98 at 18.

Delphix further argues that constructionniscessary because the term “simultaneously

stored” may be misunderstood to mean that ead¢heopoint-in-time images were stored at the

12



same time, rather than stored at different timeskbpt in data storage #te same time. D. 101
at 13. Read in the context of the entirair, claim 1 discusses how point-in-time images
represent application data at different back-up times. Thus, all point-in-time images cannot be
“simultaneously stored” at the rs@ point in time or they would not reflect changes in the
application data at different tes. _See '769 patent, 33:56:67. eJtwould not be back-ups, but
mere copies of the same data at a certain point in time.

Fundamentally, Delphix does not dispute Huope of the term, but merely the words
used. As Delphix notes, its “constructions da read any limitations o the claim from the
specification . . . they merely cigr for the jury what the claim tens means.” D. 101 at 13. As
recognized by courts in this district, “the Coig not required to provide additional language
construing a claim if its ordinary meaning daamreadily understood laylayperson and adopting

it would resolve the parties’ dispute concerninggrpretation.” _Keurig, Inc. v. JBR, Inc., No.

11-cv-11941-FDS, 2013 WL 1213061, at *6 (D. #daMar. 22, 2013) (citing O2 Micro, 521
F.3d at 1361) (collecting cases). While the temay admittedly be dense, the plain and ordinary
meaning of the words comprising the term, wheadrgether in theontext of claim 1, do not

require construction, Id.; seAcumed LLC v. Stryker Corp483 F.3d 800, 806 (Fed. Cir. 2007)

(noting that “a sound claim constition need not always purgeesy shred of ambiguity”).

13



2. “identify a common point-in-time imadeetween the first set of point-in-
time images and the second gkpoint-in-time images”

Term Actifio’s Proposed Construction | Delphix’s Proposed Construction

identify a common point-in; No construction necessary; pldifinding from two or more point-in;

time image between theand ordinary meaning time copies of application data in the
first set of point-in-time destination storage pool and in the
images and the second set source storage pool one that exists in
of point-in-time images both storage pools

Delphix urges the Court to construe a term in claim 5 of the '769 patent—addressing a
portion of the process in which a backup operais performed, '769 patent, 35:21-23—for
substantially the same reasons as claimD1.98 at 21. Here, Dehix focuses on the word
“‘common” as rendering the term ambiguousd aconfusing, requiringconstruction. _Id.
Specifically, Delphix’s construction seeks tartly a “common” point-in-time image to mean
one that exists in both the “destinationida“source” storage pools. Id. However, such a
construction is unnecessary. The plain and ordin@eaning of “common” in relation to point-
in-time images, read in the context of claimssyunderstood as a point-in-time image existing in
both sets of point-in-time images. See '769 p&at85:1-23. Delphix’s construction is also not
warranted where destination and source storages poelexplicitly used elsewhere in the claims,
but omitted in the disputed term and in claim 5 as a whole. Here, a “set of point-in-time images”
cannot be limited to mean, as Delphix suggestpoint-in-time copies . . . in the
[destination/source] storage pools.” Seeoffler, 669 F.3d at 13638 (recognizing that a
“patentee is free to choose a broad term afqmk@ to obtain the fulscope of its plain and
ordinary meaning”). As to Delphix’s proposednstruction of “identifying” as “finding,” the
Court has already rejected the same argumetd asother claim, disessed above, and it is no
more persuasive as to thisich. Accordingly, the Court regés Delphix’s proposed construction

as to this term.

14



C. 126 Patent

1. “performed sequentiayl at a first time”

Term Actifio’s Proposed Construction | Delphix’s Proposed Construction

performed sequentially at|aNo construction necessary; plaiperformed one after another at| a
first time and ordinary meaning particular time

The disputed term appears in a portioncl#im 1 in the 126 patent describing the
coordination of “data management functions” (tbterage of data tdlifferent locations at
different times) to reduce repedtaccess to the data being stbr 126 patent33:53-58, 34:11-

15. While conceding that the disputed terntiaily “appears easily undstandably at first
glance,” Delphix argues that the term requires trangon because the phrase “at a first time” in
the term otherwise renders the plain and ordinary meaning of “performed sequentially”
ambiguous and confusing. See D. 98 at 24; D. 101 at 14.

While the phrase “af first time” may seem odd in isolation, “#te first time” is
subsequently used throughout claim 1,’126 patéhtl5-33 (emphasis added), and gives context
to the disputed term. When read togethith the entire claim and specification, ‘atfirst time”
refers to a particular time for the first and sstalata management functions to be performed
sequentially, and “athe first time” refers back to thatime as each of the functions are
performed. That is, the second data managefoection ends up being dependent on the first
data management function such that they arfopeed sequentially. Faxample, as discussed
by Delphix, when two data management functiend up overlapping and require storage of the
same primary data at the same particular timefitet data managemefunction stores the data
to secondary storage to satisfie function “at the first time,” and the second data management
function—to store the same primary data to backup storagewpares the data stored in

secondary storage to a previous copy in backoageé and only stores tlidferences to satisfy

15



the second function at that sarffest time.” See D. 98 at 237126 patent, 34:11-33. This
process is designed so that “gmemary storage is accessed oahce for satisfyinghe first data
management function and the sed data management functitmbe performed sequentiakiy
the first time” '126 patent, 34:30-33 (emphasis addedccordingly, the plain and ordinary
meaning of the term controls.

VI. Conclusion

For the foregoing reasons, the disputed claim terms are construed as follows:

1. the term “non-lossy encoding techniqueieans “algorithm to create an encoded
representation of data that allows the miad) data to be completely reconstructed
from the encoded data;”

2. the term “encoded value” means “thesukt of applying the non-lossy encoding
technique to the received content;”

3. the term “identifying the exience of a prior point-in-time image of the application
data in a second set of a @lity of point-in-time imagesimultaneously stored at the
destination storage pool for a time state ptiothe specified restore time-state” does
not require construction;

4. the term “identify a commopoint-in-time image betweethe first set of point-in-
time images and the second set of npai-time images” does not require
construction, and;

5. the term “performed sequentially at esfitime” does not require construction.

So Ordered.

& Denise J. Casper
Lhited States District Judge
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