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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

INDUSTRIAL TOWERAND *
WIRELESS,LLC, *
*

Plaintiff, *

*

V. * 14ev-13276ADB

*

DAVID HADDAD, KIMBERLY *
BIELAN, MATTHEW McNAMARA, *
andPATRICIA JOHNSON asthey *
aremembersf theZONING BOARD OF *
APPEALSOFTHE TOWN OF *
FALMOUTH, *
*

Defendants. *

MEMORANDUM AND ORDER ON PLAINTIFE 'S
MOTION FOR SUMMARY JUDGMENT

BURROUGHSD.J
l. INTRODUCTION

This caseinvolves docal zoning dispute over the construction afedl phonetower.On
July 29, 2014, the Zoningoardof Appealsfor the Town of Falmouth (the“ZBA” orthe
“Board”) deniedPlaintiff IndustrialTower & Wireless,LLC’s applicationfor aSpecialPermitto
construct awirelesscommunicationsower on aparcelof landlocatedat 284 0ld MeetingHouse
Road, Falmouthylassachusett3.hereafterPlaintiff (“ITW”) filed a Complainwith this Court,
arguingthattheZBA'’s decisionviolatesthe Federall elecommunicationéct of 1996(the
“TCA”) ontwo independent groundBirst, ITW assertsn Count IthattheZBA'’s decision
denyingtheapplicationwasnot supportedby “substantialevidence, asrequiredby the TCA, 47
U.S.C. 8332(c)(7)(B)(iii). Second]TW arguesn Count Ithatevenif theZBA'’s decisionwas

supportedy substantiakvidencedenyinglTW’s applicationhasthepracticaleffect“of
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prohibiting the provision of personairelessservices,’in contravention of th& CA, 47 U.S.C.
8332(c)(7)(B)()(I).ITW seekgo vacatetheZBA’s decisionandfurtherrequestaninjunction
orderingthe ZBA to issuethenecessarpermittingandauthorize construction of tieell tower.

Beforethe Courtis ITW’s Motion for SummaryJudgmentfiled onJanuary29, 2015
[ECF No. 23], alongwith a supporting Memorandum baw [ECF No. 24]; aStatemenof
Material Factspursuanto Local Rule 56.1]ECF No. 25]; andseveralAffidavits in supporf ECF
Nos.26-30]. The Defendant&filed a Memorandunn Oppositionto ITW’s Motion for
SummaryJudgment ofrebruaryl9, 2019ECF No. 32], but they did not challenW’s Local
Rule 56.1Statementf Material Facts.ITW filed aReply Memorandunon March 5, 2015ECF
No. 33]. The Courtheldahearingon ITW’s Motion onApril 28, 2014.

The Courthasjurisdictionoverthis matterpursuanto 28 U.S.C. § 133and47 U.S.C. §
332(c)(7)(B)(v)? Havingcarefullyconsideredheparties written submissionsindoral
argumentsandin accordancevith Congressdirectivethat TCA claimsshould bénheardand
decided‘on anexpeditedbasis,” 47 U.S.C. 832(c)(7)(B)(v),the CourtherebyALLOWS

ITW’s Motion for SummaryJudgmentfor the reasonsetforth herein.

! Defendantsrethe individual membersof the ZoningBoardof Appealsfor the Town of
Falmouth:David Haddad Kimberly Bielan,MatthewMcNamaraandPatriciaJohnson.

2 The TCA providesthat“[a]ny persoradverselyaffectedby anyfinal actionor failure to actby
a Stateor local government oanyinstrumentalitythereofthatis inconsistentvith this
subparagrapmay,within 30 daysaftersuchactionor failure to act,commencenactionin any
court ofcompetenjurisdiction.” 47 U.S.C.A. 832(c)(7)(B)(V).



. STATEMENT OF FACTS?

Plaintiff IndustrialTowerandWireless,LLC is partof afamily of companiesghat
providetelecommunicationservicesn New EnglandandFlorida[ITW's Rule 56.1Statement
of Material Facts ECFNo. 25(“ITW Facts”){ 1]. Togethemwith theserelatedcompaniesiTW
constructs, owngndoperatesa networkof personalvirelessservicefacilities, including
communicationsowers,transmittersandantennaethatareusedby carrierssuchasMetro PCS,
VerizonWireless,andAT&T to supporttheir cellular networks [Complaint &Answer, ] 14;see
Affidavit of JeffreyAngley, ECFNo. 26 (“Angley Aff.”), Exh. 3, pp. 1-2].Thesewireless
facilities alsosupport ésSpecializedMobile Radiosystenthat providestwo-way radio
communicatios for local public safety,emergencyesponseandschool buservicesamong
otheruseqITW FactsY 9].ITW'’s particularrole is to acquire Jease anddevelopproperty on
whichto build wirelesscommunicationsowersand supportindacilities [Id. § 4].ITW ownsand
operatempproximatelylOOsuchtowerfacilitiesin New England[ld.; seeAffidavit of Michael
J.Umano,ECFNo. 16 (“UmanoAff.”) T 5.

Personalirelessservicesuse dline-of-sight” technologywhich requiresradiosignals

to passbetweertowersand theendusefs phone omobileradio[ITW Factsy 13]. Atower’s

3 AlthoughDefendantopposd TW’s Motion for SummaryJudgment, they did ndite a
counterstatementf materialfacts,in accordancevith Local Rule 56.1. Consequently, thects
setforth in ITW’s Rule 56.1StatemenfECF No. 25] must baleemedadnittedfor purposes of
this Motion. SeelLocal Rule 56.1Thefactssetforth hereinarebasedupon the following
materialssubmittedby ITW: (1) ITW’s Local Rule 56.1Statementf Material Facts[ECF No.
25]; (2) Affidavit of JeffreyT. Angley [ECF No. 26], alongwith supportingexhibits;(3)
Affidavit of RichardVoci [ECF No. 27]; (4) Affidavit of MichaelUmano[ECF No. 28]; (5)
Affidavit of Kevin Delaney{ECF No. 29]; andAffidavit of JohnChamp[ECF No. 30].
However,the Courtacknowledgeshatin deternining whethertheZBA’s decisionwas
supportedy “substantialevidence,the Courtis limited to considering thadministrative
record.SeeNat’l Tower, LLC v. Plainville ZoningBd. of Appeals 297F.3d 14, 22(1stCir.
2002). Thus, th€ourt’'sanalysisof the substantiadvidencassuewill belimited to evidence
containedn theadministrativerecordbeforethe ZBA.




locationis carefullyselectedsothatits coverageareaoverlags with those of othetowers,such
thattheentirenetworkprovides contiguouandcontinuousoverageo wirelessuserstraveling
in agivenarea/Affidavit of Kevin Delaney ECFNo. 29 (“DelaneyAff.”) { 7;Angley Aff., Exh.
1,atTab3].

To ensurdhatits network oftowersdelivers continuoudjigh-quality service |ITW
regularlyperformspropagation studighatidentify gapsin coverageprovidedby its wireless
facilities[ITW FactsY 14].ITW looksfor coverage gaps its own coverage networkaswell
asin the networks of théve nationwidecarrierswho utilize ITW’s serviceqSprint, T-Mobile,
Verizon,AT&T, andMetro PCS)[Id.].

A. ITW Identifies a Gap in Wireless Coveragein East Falmouth

In January2013,ITW conductedropagation studies oddiofrequencysignalsin east
FalmouthMassachusettsising aype of computer modelinthatis widely acceptedn the
industry [d. 1115-17;Angley Aff. Exh.6, pp. 8-9]* Thesestudiesndicatedthattherewasa
significantcoveragegapin eastFalmouthalongatwo-mile stretchof SandwichRoad,andover
onemmile-long portions of0ld Barnstable Road, Route 28dJohnParkerRoad which affected
the networks of VerizomAT&T, andMetro PCS(the “CoverageGap”) [ITW Factsy 18;Angley
Aff. Exh.2,atTabs14, 15, & 16Exh. 4, at Exhibit 1]. In addition,VerizonWirelessandMetro
PCSeachconductedheir own propagation studiesyhich confirmedtheexistenceof the
CoverageGapidentifiedby ITW [Angley Aff., Exh.1,atTab3; Exh2,atTabs14 & 16].The

resultsof the propagation studiegerefurther corroborated througtdrive tests” which tested

4SeeNextel Commc'ns oMid-Atl., Inc. v. Town of SudburyNo. CIV.A. 01-11754DPW, 2003
WL 543383at*12 (D. Mass.Feb.26, 2003) (notinghat coveraganaps*‘are commonlyrelied
uponby wirelesscarriers,zoning boardsandcourtsto determinegheextentof coveragen a
givenlocality”).




network coveragér AT&T andMetro PCSin theareasvherethe propagation studiésd
indicatedpoorcoveragglTW FactsY 20;Angley Aff., Exh. 4, at Exhibit 2]. Verizonalso
conductedanindependent driveestin thearea[ld.]. All of the drivetestsconfirmedthatnone of
thesecarriershadadequateignalstrengthwithin the Coverage &identifiedby ITW [ITW
Factsy 22].Further,VerizonWirelessprovided TW with its blockedanddroppedeall data
maps,which showedhatVerizoncustomergxperienceanoreserviceissue within the
CoverageGapthanin otherareasof Falmouth[ld. 1 23;Angley Aff., Exh. 4, at Exhibit 3].

The Coveragesapaffectsa substantial number asersasRoute 280Id Barnstable
Road,andSandwichRoadcarry significant amounts dbcal traffic. ITW submittedevidence
showingthattheroadsandhighwayswithin the Coverag&aparetraveledby upto 30,000users
daily, basedontraffic datacompiledby theMassachusettdighwayDepartmenfAngley Aff.
Exh. 4, at Exhibit 5].

B. ITW Searchedor Feasble Sitesto Fill the CoverageGap

After confirmingtheexistenceof the Coverag&ap,ITW thenconducteda searchfor
nearbypropertiescapableof hosting acell towerthatwouldremedythe gadITW Factsy 32;
Affidavit of John Cham@EZCFNo. 30 (“ChampAff.”) 11 5-6;Angley Aff. Exh.4, pp. 7-8.
ITW'’s primarygoalwasto augmentoverageéetweenThomas LanderRoadandEast
FalmouthHighway (Route28),andthusit searchedor a potentiatowerlocationthatcould
provideserviceto this area,in coordinationwith existingcell towersin thevicinity [ITW Factsf
34; ChampAff. 1 8;Angley Aff. Exh.4, pp. 7-8. ITW established searchring with a radius of
approximatelyl mile, extendingeasterlyof SandwichRoadandwesterlyof Old Barnstable
RoadbetweenThomad_andersRoadand Route 28he“SearchRing”) [ITW Factsy 35;

Angley Aff. Exh. 4, p. 7andExhibit §. The mostoptimal coveragevould existin themiddle of



the SearchRing, with the quality ofcoveagedecliningasone moved towards the periphery
[ITW Factsy 36].ITW determinedhattherewere1340separatgarcelsof landlocatedwithin
the SearchRing[Id. { 38;seeAngley Aff., Exh. 4, at Exhibit 6 (mapof parcelswithin Search

Ring)].

ITW evaluateceachof thesel340parceldor location,size,frontage view shedaccess,
topography, driveway constructiomjlity constructionsetbacksandotherdesigncriteria
relevantto suitability for telecommunicationsite developmentITW Factsy 37;ChampAff.
11; Angley Aff. Exh.4, pp. 7-8andExhibits6 & 7; Angley Aff. Exh.2,atTab26]. A vast
majority of the 134(arcels(indeedall but 18 ofthem)weresummarilyeliminatedbecause
theyweresimply too smallto complywith regulatoryseébackrequirementsand/orbecausehey
hadexistingstructuresor dwellingsthatwould interferewith thosesetbackequirement§Angley
Aff., Exh.2atTab26;Exh.4, p. 8 &Exhibit 7; Exh. 7, p. 21;,ChampAff. 1 13. Of particular
concernto ITW werethe setbackregulations of th€apeCodCommission“CCC”), whose
approval would beequiredbeforelTW couldconstructawirelesstower[ITW Factsy 39;see
ChampAff. §9110-12].°

ITW thenconductedanin-depthanalysisof theremainingl8 parcelsthatwere

sufficiently largeto accommodatés proposedower[ITW Facts{{43-44;ChampAff. 1910-

® The CapeCodCommgsionis a regionaland-use planning, economiandregulatory agency
createdby theMassachusettisegislaturein 1990.The CCChasbroad powerso regulate
“developments ofegionalimpact” on CapeCod.Seel990Mass.Actsch. 716, 81(b). Perthe
CCC'sregulationsanywirelessfacility tallerthan35feetis presumedo be a development of
regionalimpactandrequiresCCC approval SeeChapterA, Enabling Regulations of the Code of
CapeCodCommissionRegulations oGeneralApplication, Section3(i)(1). In orderfor a
wirelessfacility to be approved und€CCregulations, th€ommissiorrequiresamongother
things, asetbackof atleastthe height of thevirelesstower[ITW Factsf 39;CCCTechnical
Bulletin 97-001, Guidelinefor DRI Reviewof Wireless Communicationg owers].



19]. By procesof elimination,ITW determinedhat 17 oftheseparcelsverenotfeasiblesites
for acell tower,becauseheyall hadone or more of the followindefects:(a) lack of adequate
treecoverandvisualscreeningf (b) inadequatelevationfor purposes ofadiofrequency
transmission(c) lack of frontage;(d) propertywassubjectto restrictivecovenants(e) property
wasnotavailablefor sale;(f) propertywassubjecto protectedvetlands;and/or(g) propertywas
locatedwithin a 3000foot “SearchandRescue’fly zonebetweerOtis Air ForceBaseandthe
Falmouthcoastline, which cannotaccommodatanystructureexceedingLOOfeetin height
[ITW Facts139-44;Champ Aff. §116-17;Angley Aff. Exh. 4, at Exhibit 7; Angley Aff. Exh.
2,atTab26. ITW determinedhatout of the 1&emainingparcels,only the propertyat 2840Id
MeetingHouseRoadin Falmouth(the“SubjectProperty”)wasasuitablefor hosting ecell
tower,asit wasthe onlyparcelthat(a) metthesize,setbackandbuffering requirement®f the
CCC,; (b) satisfiedthe coveageproblemsdentifiedby ITW; (c) wasavailablefor leaseand(d)
waslocatedoutside the&SearchrandRescudly zone [TW Facts{ {45, 48;ChampAff. § 17;
Angley Aff. Exh. 4, pp. 7-8 & Exhibit 7Angley Aff. Exh. 2, atTab26]. Furthermorethe
SubjectProperty stood out amongall otherparcelsn theSearchRing, in termsof thewell-
establisheé@ndmaturevegetateduffer of treesand woodlandat thesite,which could provide
visualscreeningor awirelesstower[ChampAff. { 19].

The SubjectPropety on Old MeetingHouse Roads a 19.7acreparcelownedby the
Midway TrapandSkeetClub of Falmouthinc. [ITW Factsy 57. ITW hasenterednto a long-

termleasewith theownersof theSubjectProperty which would allow ITW to accessgonstruct,

® CCCregulations requirall wirelessfacilities to becamouflagedvithin anexistingstructure,
blockedfrom public viewby structurespr surroundedby ayearroundvegetateduffer.[Champ
Aff. 9 13;CCCTechnicalBulletin 97-001, Guidelinefor DRI Reviewof Wireless
Communicationg owers].



andoperatets proposeadvirelessfacility on the grounddd. 1 54].Specifically,ITW intendsto
build a 150-footvirelesscommunicationsowerand equipment compoundthin a 10,000
square footireasurroundedby achainlink fence(the “Proposedracility”). The Proposed
Facility would belocatedin anareaon the northwestornerof the SubjectProperty and
surroundedy heavily-woodedandnaturallyvegetatedand[Angley Aff. Exh. 2,at Tab 24;
Exh. 4, at Exhibit 9; Exh. 5, at Exhibit 8].

C. ITW Appliesto the ZBA for a SpecialPermit

Becausdhe SubjecPropertyis in an Agricultural zoningdistrict under thdocal Zoning
Bylaw, ITW requireda SpecialPermitfrom the FalmouthZoningBoardof Appealsin orderto
proceedwith developmenéndconstructionOn October21, 2013JTW filed anapplicationwith
theZBA for a $ecialPermit to build a 150-foot, monopolstyletelecommunicationswerand
equipment compound on tiseibjectProperty[ITW Facts{{ 51, 85]Threecellularcarriers,
VerizonWireless AT& T Mobility, andMetroPCS soughtto co-locateon thetowerandjoined
with ITW asco-applicantdld. 1153, 85]/ BeforetakinganyactiononITW'’s application, the
ZBA referredthe applicationto the CapeCod Commissiorfor its approval[Angley Aff. Exh.
11].8

1. Proceedingsbefore the Cape Cod Commission
ITW’s applicationunderwent dive-month-long approval process beftihe CCC.The

Commissiorscrutinizednumerousaspectof ITW’s Proposedracility for compliancewith its

"ITW’s monopolds designedvith spacefor upto five carriers Thus,spacewill remainfor two
futurecarrierg[ITW Factsy 53].

8CCCregulations requirenunicipalitieson CapeCodto referanyproposedDevelopmentof
Regionallmpact”to the CCCfor its approval SeeChapterA, Enabling Regulations of the Code
of CapeCodCommissionRegulations ozeneralApplication,Section2.



regulationsFor examplethe CCCrequiredlTW to showthatthereweresufficientvegetation
buffersat thesiteto protectadjacentgriculturallandandmitigatethe visuaimpactof the
facility [ITW Factsy 93. TheCCCalsoassessethe Proposeé&acility’s impacton the
surrounding groundwateld. 1197-99], theadequacyf roadaccesdo thefacility [id. T 100],
andnoiseemissiondrom thefacility [Id. § 102].In addition, theCCC conductedsite visits and
visibility teststo determinethe Proposeé#acility’s visualimpacton the surroundingreaqdid.
89]. The CCCfurtherrequiredlTW to payfor anindependent consultatd reviewthe
propagation studieslrive tests,anddroppedeall dataprovidedby ITW andits co-applicantqId.
1990-91].Basedon the information provideldy ITW andthecarriersthe independent
consultantagreedwith ITW’s conclusionghat(1) none of thecarriershadadequateignallevels
within the Coverag&ap;and(2) thecarriers coverageproblems would benostlycorrectedoy
the addition of the proposeell toweronthe SubjectProperty]Angley Aff., Exh. 4, at Exhibit
4].

After nearlyfive months ofreview,onMarch 13, 2014, th&€CCapprovedTW'’s
application,subjectto numerous conditiondd. 1 87].The CCCs findingsweresetforth in a 36-
pageDecision[Angley Aff. Exh. 3]. TheCCC foundthatthe Proposeé&acility “avoidsadverse
visualimpactsto scenicresourceshroughits siting well within a woodedandscapendsetwell
backfrom scenicroadsand vistas.” Ild. p. 24]. The CCCfurtherfoundthat (1) therewasa
coveragagapin theareato becoveredoy the proposewirelesstower;(2) existingcell towersin
theareawereinadequateo remedythe problem; an@) the height of TW’s proposedower
wastheminimum necessaryheightto accommodatall thecurrentandfuture carriersand

provideadequateoveragdld. pp. 28-29].



2. Proceedingsbhefore the Falmouth Zoning Board of Appeals
Concurrentlywith the CCCprocessthe ZoningBoardof Appealsfor the Town of

Falmouthbeganits own administrativeproceedings off W’s Applicationfor aSpecialPermit
under thelTown of FalmouthZoningBylaw (the “Bylaw”). While theTown of Falmouthdoes
not have dylaw specificallyregulatingthe construction ofvirelesscommunicationdawers,
Section240-38 of theBylaw allowsthe ZBA to authorize the developmenttelevisionor radio
antennagxceeding0feetby SpecialPermit[Angley Aff., Exh. 12, Section240-38].The
applicablestandardor issuing éSpecialPermitis setforth in Section240-216 of théylaw,
which providesthat:

[T]he specialpermit granting authorityshall granta specialpermit

only uponits written determinatiorthat the proposed useill not

have adverseeffects which overbalancdts beneficial effects on

either the neighborhood or the Towm view of the particular
characteristicef thesite. . . .

[Id., Section240-216].Section240-216further providesthattheZBA’s determinatiorishall
indicatethatthe proposed useill bein harmonywith thegeneralpurposeandintent ofthis
chapter,”andthatit “shall include consideration” of a numbef factors,including,inter alia,
(A) theadequacyf thesitein termsof sizefor the proposedse;(B) the suitability of the site
for the proposedse;(C) theimpactontraffic flow andsafety;(D) theimpacton neighborhood
visual characterincludingviews andvistas;(E) theadequacyf methodof sewagedisposal,
source ofwateranddranage;(F) theadequacyf utilities andother publicservices{G) the
effectof the proposegrojecton theadequacyf the supply okffordablehousingn the Town; .
..and(l) compliancewith all applicablesections of the zoningylaws.[Seeid.].

TheZBA opened a publibearingon ITW'’s applicationon Decembeb, 2013, buit
continued the hearing pendinglecisionfrom the CCC[Angley Aff. Exh. 11]. After theCCC

renderedts decisionon March 13, 2014 proceedingbeforetheZBA resumedOnMay 1, 2014,

10



a publichearingwasconvened|TW presentedestimonyonits proposedvirelessfacility; and
publiccommentsvereheard[ld.]. The ZBA requesteadditional submissiorfsom ITW, and
thehearingwascontinuedo June 5, 2014twhichtime ITW presentedurthertestimonyand
additional publiccommens wereheard[1d.].

Overthecourseof theseproceedingsiTW supplied theZBA with extensivewritten
submissions, includingn gpplicationpackaggAngley Aff. Exh. 1] andall of thematerialst

hadpresentedo the CapeCodCommissionjncluding,inter alia, the propagation studieggst

drive data,droppedcall maps,the CCCs independent consultantsview, sound studiesnd
theresultsof two visibility testsconductedaround the Subje&roperty]Angley Aff. Exh. 2, 4,
& 5; Complaint &Answer,J 105].Thesewritten materialsveresupplementedy live testimony
from ITW'’s Engineering& Regulatory Complianc®anagerKevin Delaneywho spoketo the
Boardconcening the step$l'W tookto identify the Coverag&ap,andto evaluatethe visual
impactof the Propose#acility [Angley Aff. Exh.6, pp. 5-11, 28-29, 30-31, 100-18xh. 7, pp.
5-8, 17-18, 20, 26-37ITW alsopresentedestimonyfrom ITW’s Site AcquisitionSpecialist
John Champwho testifiedregarding TW'’s procesof identifying andselectingpotentialparcels
onwhichto construct aell tower[Angley Aff. Exh. 7, pp. 15-16, 24-25, 3335 histestimony
wassupportedy written reportswhich catalogedall 1340parcelsof landwithin the Search
Ring, andstatedthereason(syvhy eachparcelwaseliminatedfrom consideratiojAngley Aff.
Exh.2,atTab26; Angley Aff. Exh. 4, at Exhibit 7].

ITW furtherdemonstratethatit hadundertakersignificanteffortsto evaluateand
mitigatethe visualindenvironmentaimpactsof the proposetbweron theSubjectProperty.It
notedthatthetowerwould besetbacknearly190feetfrom thenearestot line, and590feet

from Old MeetingHouseRoad[ITW FactsY 58;Angley Aff. Exh.9]. ITW alsopresented

11



evidencehatthe Propose#&acility would be surroundelly heavilywoodedandnaturally
vegetatedand, making théowerwell-screenedrom arearoadsanddwellings[ITW Factsf{
59-60].In addition, theowerwould beconstructecasa monopolestyle structure which
maintainsa narrowprofile to theeye,andmanufa&turedwith asilver/graycoatingdesignedo
blendinto theskyline[Id. 1 62].ITW alsoconductedwo “balloontests; which aimedto
visually simulatetheappearancef thetowerby flying alargeredballoon 15(feetabove thesite
of the Propose#acility. Those balloonestsindicatedthatthetowerwould not bevisible from
most publicwayssurrounding the SuegtProperty with theexceptionof onestretchof property
north of thesite[Angley Aff., Exh. 4, at Exhibit9; Exh.5; Exh. 6, pp. 1013, 23-29, 45-46].
With respecto minimizing light emissions|TW explainedhatit intendedo install specialized
lighting on theéowerdesignedo emit no downwardight into the surroundingreadITW Facts
1 63].ITW alsohiredanindependent consultatd performsound studiesvaluatingthe noise
impactof thetowers generatorandsubmittedthose findinggo theZBA [Id. § 81;Angley Aff.
Exh. 2, at Tab 20]. The consultantleterminedhatthe proposedhcility would complywith all
sound regulations of thBown of Falmouth, th€€CC,andtheMassachusettiSepartmenof
EnvironmentaProtection[ITW Facts{ 82].

Duringthe public rearings severalneighboringesidentspokein oppositionto the
proposedower,citing concerndor: (1) propertydevaluatiorandsalability of future homes

constructedhearthetower; (2) possiblenealthimpactsfrom radiofrequencies (3) noisefrom

® The TCA expresslyprovidesthat a stateor local governmentmay notregulatethe placement,
constructionandmodificationof personalvirelessservicefacilities on thebasisof the
environmentakffectsof radiofrequencyemissiongo theextentthatsuchfacilities complywith
the[FederalCommunication] Commission's regulatiamcerningsuchemissions.” 47
U.S.C.A. 8332(c)(7)(B)(iv).Here,ITW submittedevidenceo the Boardthattheradiation

12



thetowerfacility; and(4) thevisibility of the towerfrom various pointsn the neighborhood,
includingtheir own privatedwellings[Angley Aff. Exh. 6, pp. 59-96Exh.7, pp. 35-60Exh.
11]. Someesidentalsoquestioned thaeedfor an additionaltower, statingthattheyhadnot
personallyexperiencedlack of cellularservicein theareaAngley Aff. Exh. 6, pp. 62, 86, 90,
Exh.7, pp. 3951]. In additionto thesecommentsat public hearingstherewerenineteerletters
of oppositionandoneletter of concernfiled with theZBA [Angley Aff. Exh. 11]. The Falmouth
PoliceandFire departmentalsosubmittedstatementso the ZBA relatingto wirelesscoverage
issueqId.].1°

After certainresidentssomplainedabout theguality of the first balloontestsconducted
by ITW, theZBA requestedhatI TW performathird balloontest ITW complied,andthe
balloontestwaspublicly noticedsothatlocal propertyownerscouldview the height of the
proposedower[ITW Factsf1119-120;Angley Aff. Exh.6, pp. 76-77, 84, 104-109]TW took
photographs of the ballodrom variousroadwaysaround thesite, which weresubmittedo the
ZBA [ld. 1 121;Angley Aff. Exh. 4, at Exhibit 9,Exh.5].

In additionto submittingevidenceo theZBA, ITW alsoprovided degal Memorandum
in Support ofits applicationfor a SpecialPermit,which arguedwo pointsto theZBA: first, that
denyinglTW'’s applicationwould constitutean “effective prohibition” under thé-ederal

Telecommunicationéct of 1996,andsecondthatITW wasentitledto a SpecialPermitbecause

exposure of the Proposédcility would notexceedonepercentof thecurrentradio frequency
emissiongyuidelnes[Angley Aff. Exh.2,atTab17; Angley Aff. Exh.6, pp. 97-98].

10 Thesestatementsirenotin theadministrativerecordbefore the Court, but discussions of those
statementsluring publichearingssuggestshatthe PoliceandFire departmentsold theZBA
thatthey did noexperienceoveragassueshatthreatenedhe publicsafety[SeeAngley Aff.

Exh.6 & 7].

13



the proposetbwermetall thecriteriaunder thdocal ZoningBylaw [Angley Aff. Exh.4]. As
explainedbelow, theZBA's reasongor denyinglTW'’s applicationultimatelyfocusedon the
TCA isstes,andnot on theBylaw criteria.

D. The ZBA'’s Decision

OnJune 5, 2014, theBA closedthe public hearingandtook thematterunder
advisemenuntil its July 17, 2018oardmeeting[Angley Aff. Exh. 11]. At the July 17th
meetingwhich wasattendedy four votingmembersandone non-votingnemberof the
Board!! themembergliscussedheir respectivepositions onTW's applicationandthen
proceededo a vote [d.] Two memberssotedin favor of issuinghe SpecialPermit,andtwo
members/oted against. Becausdour affirmative voteswererequiredto issuea SpecialPermit,
ITW'’s applicationwasdenied[Id.].

OnJuly 29, 2014, th&BA issueda documentitled “FindingsandDecision,”
(“Decision”), from which ITW nowappealdld.]. TheZBA’s Decision, howeveidoesnot
containanyfindings or astatemenbf reasongor its denial. Defendant&xplainthatthis “is
mostlikely dueto theinability of the boardto agreeon a disposition . . . .” [OppositioBCFNo.
32, p. 3].TheDecisiondoes, howeverontainaprocedurahistoryof ITW’s applicationaswell
asmeetingminutesfrom the publichearingsandBoardmeetingdAngley Aff. Exh. 11]. ITW
hasalsoprovidedcopiesof the hearingandBoardmeetingtranscriptsaspartof the

administrativerecord[Angley Aff. Exh.6, 7, &8].

1 MemberZylinski attendedsome public hearingsndboardmeetingsput hewasnolongera
memberof theBoardwhenthe ZBA proceededo a vote[Angley Aff. Exh.8 p. 6].Member
Cool alsoattendedheBoardmeetng on July 17asa non-votingnemberld. p. 10].

14



After reviewingboth themeetingminutesappendedo theBoard’sDecisionandthe
transcriptsof theBoardmeetingsthe Court findghatthesedocumentsufficiently revealthe
reasonsvhy thetwo no-votingBoardmemberslenied TW'’s applicationfor a SpecialPermit?2
Thefirst no-votingmembey DefendanMcNamaragitedthreeareasof concernfirst, he
acknowledgedhattheevidencesuggeste@ “gap”in wirelesscoveragebut he could noteach
the conclusiorthatit wasa “significantgap” [Angley Aff. Exh. 11, pp. 8-9£xh. 8, pp. 6-8]He
alsonoted dack of evidenceasto the number ofvirelessuserswho wereactuallyaffectedby
the Coverag&ap[Angley Aff. Exh. 8, pp. 7-8 SecondMr. McNamarastatedthathe“was not
surethatl| feel thattherehasbeenafull effort to evaluateotheravailablealternatives’to the
SubjectPropertyld., pp. 8-9].In support othis statementhe notedhatonelocal farm owner
hadtestifiedat ahearingthatITW nevercontactechim aboutpotentiallysiting thetoweron his
property [d.] Third, Mr. McNamaranotedthatthe burden of proof undéne TCA was“on the
applicant’to provethatthereare“no alternativesitesthatwould solve the problem.ld. p. 9].
He wasnotsatisfiedthatITW hadpresentedgufficientreasongor eliminatingonealternative
parcellocatedat 44 TurnerRoad[ld. pp. 9-10].

Thesecondo-votingmember DefendanHaddad alsostatedhis reasongor opposing
ITW'’s applicationat theBoard Meeting[Angley Aff. Exh.11, p. 9Exh. 8, pp. 12-14]He

echoedVIr. McNamara’'sobservatiorthattheapplicanthasthe burden of provinthattherewere

21n T-Mobile SouthLC v. City of Roswell,Georgia 135 S.Ct. 808, 818 (2015), the Supreme
Courtheldthatalthough thél CA requiredocal governmentso provide reasonahentheydeny
cell phonetower siting applications, thetatute*doesnotrequirelocalitiesto provide those
reasonsn written deniallettersor noticesthemselves.Rather,alocal governmentmay satisfy

its statutoryobligationsif it statedts reasonswith sufficientclarity in some othewritten record
issuedessentiallycontemporaneouslyith thedenial.” Id. ITW hasnotarguedthattheZBA

failed to complywith this requirementandthe Court findsthatthereasongor thetwo no-voting
members'oppositioncanbegleanedrom theminutesof theBoardmeetingat which ITW’s
applicationwasconsideredAngley Aff., Exh.8 & 11].
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no otherfeasiblesites,andhe suggestethatITW hadnotsatisfiedits burden Angley Aff. Exh.
8, p. 13].Mr. Haddadsaidthathewasinclinedto oppose thapplicationbecausél don’t know
if I canbuyinto this spot being the spot . . . It} p. 14].With regardto the coveraggap,Mr.
Haddadstatedthat”l neverheardanyonementiontheyhaddroppedcoverage’in thearea,and
hefurthernotedthatall thedataonthis pointhadbeenprovidedby ITW [Id.].

Following theZBA'’s Decision, on August 15, 201AW timely filed its Complaintwith
this Court.See47U.S.C.A.8 332(c)(7)(B)(v).
1. ANALYSIS

A. Summary Judgment Standard

Summaryjudgments appropriatevherethe movantanshowthat“thereis no genuine
disputeasto anymaterialfactandthe movants entitledto judgmentasa matterof law.” Fed.
R. Civ. P.56(a). “A factis materialif its resolutionmight affectthe outcome of theaseunder

the controllingaw.” Cochran vQuestSoftware,Inc., 328 F.3d 1, §1stCir. 2003)(citation

omitted).“A genuine issuexistsasto suchafactif thereis evidencegrom which a reasonable
trier could decide thé&cteitherway.” Id. (citationomitted).
“[T]o defeata properly supporteghotionfor summaryudgmentthe nonmovingarty

mustestablishatrial-worthy issueby presenting enougtompetenevidenceo enablea finding

favorableto the nonmovingarty.” ATC Realty,LLC v. Town of Kingston,N.H., 303 F.3d 91,
94 (1stCir. 2002)(internalquotationsandcitation omitted).In reviewingtherecord,thecourt
“musttaketheevidencdn thelight mostflatteringto the party opposingsummaryudgment,
indulgingall reasonablénferencesn thatparty’sfavor.” Cochran 328 F.3cdat 6 (citation
omitted).TheFirst Circuit hasnotedthatalthoughthis standard“is favorabk to the nonmoving

party. . .it does nogive him afreepasso trial.” Hannon vBeard 645F.3d45, 48(1stCir.
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2011).“The factualconflicts uponwhich hereliesmust be both genuirendmaterial,”Gomezv.

Stop & ShogSupermarke€o., 670 F.3d 395, 396-4ZstCir. 2012),andthe courtmayignore

“conclusoryallegationsjmprobablanferencesandunsupported speculationCochran 328

F.3dat 6 (quotingMedinaMunoz v. R.J. Reynold§obaccoCo., 896 F.2d 5, BLstCir. 1990)).

B. Judicial ReviewUnder the Federal TelecommunicationsAct
The TCA hasbeendescribedchsa“deliberatecompronimse betweertwo competing
aims—to facilitate nationally thegrowth of wirelesstelephoneserviceandto maintain

substantialocal control oversiting of towers.”Town of Amherst,N.H. v. Omnipoint Commc’ns

Enterprisesinc., 173F. 3d 9, 13(1stCir. 1999).Accordingly,the TCA generdly preservesll

stateandlocal authority over th@lacemenandconstruction ofvirelesscell towers,subjectto

five keylimitations.See47 U.S.C. 832(c)(7);Nat’| Tower,LLC v. Plainville ZoningBd. of

Appeals 297 F.3d 14, 191stCir. 2002).Two of thosdimitationsareapplicableto this case.
1. Substantial EvidenceStandard

First,the TCA requireghat“[a]ny decisionby a Stateor local government or
instrumentalitythereofto denyarequesto place,construct, or modify personairelessservice
facilities shall bein writing andsupportedy substantiaévidencecontainedn awritten record.”
47 U.S.C. 832(c)(7)(B)(iii). This substantiatvidenceequiremenpreserveshedecision
making authority ofocal zoning boards'while protectngwirelessserviceprovidersfrom
unsupported decisiortbatstymiethe expansioonf telecommunicatiotechnology.”Town of

Kingston,N.H., 303 F.3cat 94. Requiring @enialto be supporteddy substantiatvidencds “a

procedurakafeguardvhichis centrallydirectedat whetherthelocal zoning authority's decision

is consistentvith theapplicablezoning requirementsId. (quoting Omnipoint Commc'rnédB

OperationsLC v. Town of Lincoln, 107F.Supp.2d 108, 11. Mass.2000)).When
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evaluatingwhether docal board’s decisiois supportedy substantiakvidencethe courts

confinedto theadministrativerecordbeforethe boardPlainville Zoning Bd. ofAppeals 297

F.3dat 22,andit mustreviewthatwritten recordasa whole.GreenMountainRealtyCorp. v.

Leonard 688 F.3d 40, 49-5stCir. 2012). Substantiavidences “suchrelevantevidenceasa
reasonablenind might acceptasadequatéo support a conclusionld. (internalquotationsand
citationomitted).Althoughthis testis “fairly deferential’to the opinion of théocal zoning
board,anda reviewing courtis notfreeto substitutats own judgmentfor thatof thelocal

authority,” T-MobileNortheast LC v. City of Lowell, No. 11-11551NMG, 2012WL 6681890,

*7 (D. Mass.Nov. 27, 2012) (quotinglown of Lincoln, 107F.Supp.2dat 115), courthavealso

warnedthat“substantiakevidencereviewis not a rubber stampGreenMountainRealtyCorp.,

688F.3d at 50 (internalquotationsandcitationomitted) A local board fis notfreeto prescribe
whatinferencedrom theevidencadt will acceptandreject,but musidrawall thoseinferences
thattheevidencefairly demands.d. (internalquotationsandcitation omitted).
2. Effective Prohibition Standard

Second, th@ CA providesthatin regulatingthe placemenandconstruction ofvireless
facilities, local governmentsshall not prohibit or have theffectof prohibiting the provision of
personalvirelessservices.” 47 U.S.C. 832(c)(7)(B)(i)(Il). This limitation applies‘evenwhere
alocal authority’sdenialof anindividual applicationpursuanto its own local ordinancess

supportedy substantiakvidence."GreenMountainRealtyCorp. v.Leonard 750 F.3d 30, 38

(1stCir. 2014)(“GreenMountainll”). And in contrasto the substantiadvidencassue whether

adenialconstitutesan“effective prohibition” in violation of theTCA is a questiordecidedby
thefederaldistrict courtin thefirst instanceld. at 38-39. Thus\where alocal authority purports

to passupon thassue thefederalcourtsaffordit ‘no specialdeference.”ld. at 39 (citation
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omitted).In addition,whenanalyzingthe“effective prohibition” question, thdistrict courtis not
limited to theadministrativerecordbeforethelocal zoning boardandit may consider additional
evidencepresentedby theparties.ld. Ultimately, whetheran effectiveprohibitionhasoccurred

“is afactualquestiorfor thetrial courtto resolve.”Omnipoint HoldingsiInc. v. City of

Cranston, 586 F.3d 382 (1stCir. 2009).
A stateor local governmennteednotissueablanketbanoncell towersto violate the

TCA'’s anttprohibitionclause SeeSecondseneratiorPropertiesL.P. v. Town of Pelham 313

F.3d 620, 6291stCir. 2002).TheFirst Circuit hasidentifiedtwo setsof circumstances which
alocal board’sdenialof anindividual applicationfor a cell towermay constitutean effective
prohibition of personalirelessservicesld. at 630.“The first is wherethetown setsor
administerscriteriawhich areimpossiblefor anyapplicantto meet.”Id. The secondwhich ITW
arguesds applicablehere,arises‘'wherethe plaintiff's existingapplicationis the onlyfeasible
plan,” suchthatdenyingthe applicationeffectivelyamountdo a prohibition on personatireless
servicein thearea.ld. Courts have notetthat“[w]hether or notaneffectiveprohibitionhas

occurreddepends oerachcase’suniquefactsandcircumstances. . . "GreenMountainll, 750

F.3dat40.Theapplicantbearsthe burden of provingn effective prohibition, City of Cranston,

586 F.3dat 50,andtheFirst Circuit generallyrequiresproofthat(1) thereis a“significant gap”
in coverageand(2) thelocal zoning boardasrejectedthe “onlyfeasibleplan,” which wasthat
proposedy theapplicant.ld.

In decidingwhether the coveraggapis significant,the court “should considanter alia,
thephysicalsizeof the gap, thareain which thereis a gap, the number osersthe gpaffects,
andwhetherall of thecarrier'susersn thatareaaresimilarly affectedby the gaps.”Id. at 49.

“Also relevantcould bedataaboutpercentagesf unsuccessfutalls or inadequatserviceduring
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callsin thegaparea.”ld. And with respecto showinghatthe applicant'glanis the “only
feasibleplan,“[tlhe burdenis on the[applicant]to proveit ‘investigatedthoroughly the
possibility of other viablealternativesbeforeconcluding no otheeasibleplanwasavailable.™

Id. at 52 (quotingvoiceStreanMinneapolis,nc. v. St. Croix County, 342 F.3d 818, 834-86th

Cir. 2003)).This burdenhasbeendescribechsa“heavy” one,asthe applicant mustemonstrate,
basedon the languagandsurroundingcircumstancesinot justthatthis applicationhasbeen
rejectedbutthatfurtherreasonablefforts[to find another solutiondresolikely to befruitless

thatit is awasteof time evento try.” GreenMountainll, 750 F.3cat40 (emphasiand

alterationsgn original) (quotingCity of Cranston, 586 F.3at 50).

Thematerialfactsin this caseareundisputedandareviewof theZBA’s Decisionand
the underlyingecordrevealshatthe ZoningBoardof Appeals Decisionis in violation of both
the TCA'’s “substantiakevidence’standarcandthe“effective prohibition” rule * Consequently,
ITW is entitledto judgmentasa matterof law.

C. The ZBA's DecisionWas Not Supported By Substantial Evidence

The Courtagreeswith ITW thattheZBA’s decisionwasnot supportethy substantial
evidenceMore precisely theZBA appliedthe wrongegal standardbecauséts reasongor
denyingITW'’s applicationaregroundedn the TCA, andnotin thelocal Bylaw.

It is thelocal zoningBylaw which provides theapplicablestandardor issuinga Special
Permt, andit is with referencdo this standard that the Court mustaluatethe“substantial

evidence’question.SeeTown of Amherst N.H, 173 F.3cdat 14 (notingthatthe“substantial

evidencerequirementsurely refersto theneedfor substantial evidenagnder the criteria laid

13 Althougheitherviolation would be groundfor awardingsummaryjudgmento ITW and
issuing therequestednjunctiverelief, theCourtwill addressothlegalissuesn this decision.
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down by the zoning law itself) (emphasisn original), accordT-Mobile Cent.,LLC v. Unified

Gov't of Wyandotte CntyKansa<City, Kan., 546 F.3d 1299, 1307 (10€ir. 2008) (thecourt

“mustlook to the requirementsetforth in thelocal zoning cod¢o determinehe substantive
criteriato beappliedin determiningwhethersubstantiakvidenceexistedto support théBoard's
decision”).UnderSection240-216 of Falmouth’s zonirgylaw, a $ecialPermit shallbeissued
upon awritten determinatiorthat“the proposedisewill not have adverseffectswhich
overbalancets beneficialeffectson eitherthe neighborhood or the Towin,view of the
particularcharacteristicef thesite. . . .”[Angley Aff., Exh. 12,Bylaw, Section240-216].The
Bylaw furtherinstructstheZBA to consider a number ddctorsin its analysisjncluding,inter
alia, (A) theadequacyf thesitein termsof sizefor the proposedse;(B) thesuitability of the
sitefor the proposedse;(C) theimpactontraffic flow andsafety;(D) theimpacton
neighborhood visuatharacterincludingviews andvistas;(E) theadequacyf methodof
sewagedisposal, source afateranddrainageF) theadequacyf utilities andother public
services|(G) theeffectof the proposed project on thdequacyf the supply oaffordable
housingin the Town; . . and(l) compliancewith all applicablesections of the zoningylaws.
[Seeid.].

The ZBA failed to applythis standad. InsteadtheBoard’'sreasondor denyinglTW'’s
applicationasstatedn themeetingminutesappendedo theZBA'’s decision focusalmost
exclusivelyonthe question ofeffective prohbition” under thdederalTCA. Thetwo no-voting
BoardmembersstatedthatITW hadnotmetits burdens of showinthatthereis a substantiagjap
in coverageandthatconstructing @ell toweron theSubjectProperty wasthe onlyfeasibleplan
[Angley Aff. Exh.8, pp. 6-10, 12-18Angley Aff. Exh. 11, pp. 8-9]In doing so, however, the

Boardmembersappliedthewrongstandardo ITW’s application becausehelocal Bylaw says

21



nothing about th@CA, nor doest incorporate th&@ CA'’s effective prohibition standardsy

referenceSeeUnified Gov't of Wynadotte Couny, 546 F.3cat 1307(“[T]he substantial

evidenceanquiry doesnotrequireincorporation of théederalstandards imposday the TCA,
butinsteadrequiresa determinatiorwhetherthe zoning decisioratissueis supportedy
substantiatvidencen the conext of applicablestate and local law.”) (emphasisn original)

(quotingMetroPCS Inc. v. City and Countyof SanFranciscg400 F.3d 715, 723-28th Cir.

2005)).

The First Circuit hasnotedthatalthough nothingn the TCA expresslyauthorizedocal
zoning boardso considemwhethertheir decisionamountdo an‘effective prohibition’ under the
Act, manylocal boards wisely do consider the pointfecauséheir decisions could be
invalidatedby thefederalcourtif theyviolate theeffective prohibition provisions of th& CA.

Town of Pelham 313F.3dat 630.Here,howevertheZBA's analysisof theeffectiveprohibition

guestiorwasnot ameresecamdary considerationdeedtheZBA's Decisionrevealshatthe
Board’sno-votingmemberdocusedexclusivelyon thefederalissue suchthatthey ignored the
primaryquestion before theBA, which waswhetherlTW hadmetthecriteriafor theissuance
of aSpecialPermitunderSection240-216 of théocal Bylaw.

Wherealocal zoning authoritydeniesanapplicationto build awirelessfacility on the
basisof criteriaextraneouso thelocal bylaw, its decisioncannot be supportda substantial
evidenceasamatterof law. SeeCity of Lowell, 2012WL 6681890at*9 (holdingthatboard
failedto acton thebasisof substantiabvidencewheretheboardreliedon aTCA criterianot

includedin theapplicabldocal ordinance)Unified Gov'’t of Wyandotte, 546 F.3at 1308(“In

order [to] be supported by substangaldencethe profferedreasonsnust comporivith the

objectivecriteriain existence . . . Governing bodies canreply arbitrarily inventnew
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criteriain orderto rejectan application.”)(alterationin original) (internal quotatiorandcitations

omitted); T-Mobile Ne.LLC v. FrederickCnty. Bd. of Appeals 761F.Supp.2d 282, 28@. Md.

2010)(“[IIf a zoning board'decisionviolatesastate'szoninglaw, asamatterof law it is not
supportedy substantiakvidence.”)

TheDefendantsiow argudahattheBoard’sdecisionwas,in fact, premisedon the zoning
Bylaw criteria,andontwo factorsin particular:the “suitability of thesite for the proposedse,”
andthe“impact on the neighborhood visuaharacterjncludingviewsandvistas.”[ECF No. 32,
p. 3]. TheZBA points outhatit “focusedthe publichearingprimarily onthesetwo factors
containedn section240-216,"andthatit took testimonyfrom neighborhoodesidentsand
property ownersegardingadversevisualimpactsandpropertydevalation [d. pp. 3-4].The
Defendantsrecorrectthatseveralineighborhoodesidentspokein oppositionto ITW’s
proposalandthatthe visuaimpactof the projectvasgenerallydiscussedt publichearingsand
BoardmeetingsHowever,basedon areview of the Board’sDecisionandthemeetingminutes
appendedheretq theseconcernsverenot thereasorwhy thetwo no-votingBoardmembers

deniedlTW’s application!* Ratherwhenarticulatingtheir reasongor voting againstTW, the

4 The Court noteshattheZBA'’s failure to includean official statemenbf reasongor denying
ITW’s applicationhasmadethis analysissubstantiallymorechallengingHowever,the Court
rejectsDefendantssuggestiontatconcerndor visualimpactandthesuitability of the sitewere
additionalreasondor denyinglTW’s application becausehisis simply not supportedby the
meetingminutesappendedio theBoard’sDecision.Thetwo no-votingBoardmembersvere
givenan opportunityto statetheir reasondor voting against thapplicationin thefinal Board
meeting,andthey did noimentionconcerngelatingto visualimpactor thesuitability of the
Proposedbsite. Furthermorethefact thatissuesof visualimpactmayhavebeendiscusseaver
the course of public hearings does matanthatthis wasan additionalreasorfor theBoard’s
denialof the application. Durinthe public hearings, constituerasdBoardmembergsaiseda
wide variety of concernstangingfrom possibleeffectson birdsnestingin thetowers,to
potentialhealtheffectsfrom radiation[Angley Aff. Exh. 11, pp. 3-4, 5-7Angley Aff. Exh. 7,
pp. 16-17, 29, 50-51, 63, 68]. NotabBefendantslo notarguethattheseconcernsvere
additionalreasongor denyinglTW’s application Accordingly,the Courtdeclinesto find that
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two no-votingmemberscited only “effective prohibition” issuesunder theTCA. The Courtis
limited to thosereasonstatedn theZBA'’s Decision.As theFirst Circuit clearlyheldin

Plainville ZoningBoardof Appeals “a board’'s decisiomaynotpreseha movingtarget. . . .”

297 F.3dat 22. Thatis, “[a] boardmaynot provide thepplicantwith onereasorfor adenialand

then,in court,seekto upholdits decisionondifferentgrounds.”ld. at 21; seeNextel Commc'ns

of Mid-Atl., Inc. v. Town of Wayland Mass., 231 F.Supp.2d 396, 407 (D. Mass. 2002) (holding

that Board could natly on reason not stated in the Board’s written opinion, “regardless of
whether [that reason] would have been supported by substantial evid&em)isehe ZBA's
statedreasondor denyinglTW'’s applicationwerenotbasedon theBylaw criteria,the Court
finds thattheBoard’'sdecisionwasnot supportedby substantiakvidencelTW is thus entitled to
summary judgment on Count | of its Complaint.

D. The ZBA'’s Denial of ITW’s Application Amounted to an Effective Prohibition

AlthoughITW would beentitledto summaryudgment on théssueof “substantial
evidencealone,thereis an additionalandalternativegroundfor allowing ITW’s Motion for
SummaryJudgmenandorderingtherequestedelief. EvenassuminghattheZBA'’s decision

hadbeensupportedy substantiatvidencethe Court findghatdenyinglTW’s applicationhas

the visualimpactof theproject,or thesuitability of thesitefor the proposedse,werereasons

for thedenial,simply becaus¢heywerepreviouslydiscussedt public hearingskor purposes of
judicial review,theZBA'’s reasongor denyingthe applicationmust bdimited to thereasons
statedby the votingmembergduring theBoardmeetingandmemorializedn themeeting
minutes,whichis the onlywritten statemenbf reasons that théBA provided.SeeNextel
Commc'ns of Mid-Atl., Inc. v. Town of Sudbury, Mass., No. CIV.A. 01-11754-DPW, 2003 WL
543383, at *9 (D. Mass. Feb. 26, 2003) (considering reasons stated in board meeting minutes as
the board’s reasons for denying applicati@therwise the Court woulderequiredto scour the
recordfor everystraycommaent or observation supportingBoard’sdecision.This would beat
oddswith theframewaorkof judicial reviewunder theTCA. SeeCity of Roswell 135 S.Ctat

814 (“In orderto determinewvhetheralocality’s denialwassupportedy substantiaévidence. . .
courts must bableto identify thereasoror reasonsvhy thelocality deniedthe application.”).
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the effectof prohibiting the provision gbersonalvirelessservicedn violation of theTCA, 47
U.S.C. 8332(c)(7)(B)(i)(II).
Whetheror not thedenialof apermitamouns to aneffective prohibition under th& CA

“is afactualquestiorfor thetrial courtto resolve,”City of Cranston, 586 F.3ak 52,andonethat

must bedecidedby thedistrict courtin thefirst instanceGreen Mountainll, 750 F.3cat 38-39.

Although theZBA discussedhis issueatlengthduringits meetingsandalthoughcertainBoard
membergpurportedo makefindings onthis point, the Couraffordsthesefindings “nospecial
deferencé andwill undertake @s ownreview of theevidence Although the Couris freeto
considerevidenceoutside thedministrativerecord,seeid. at 39, theadministrativerecordin
this casels morethanadequateasITW submittedcopious amounts afformationto theBoard
relating to theexistenceof a substantiajapin coverageandthe processy whichthe Subject
Propertywasidentifiedasthe onlyfeasiblesite. The Court notethattheredo notappeato be
anyissuesf materialfactleft in dispute asDefendantdiave not opposedW'’s Local Rule
56.1 Statementnor have theyaisedanysignificantissues offactin their Opposition.Therefore,
the Courtwill resolve theeffectiveprohibition question osummaryudgmentbecausehe
undisputedactsshowthat(1) thereis a substantiajapin wirelesscoveragen EastFalmouth;
and(2) theSubjectPropertyis the onlyfeasiblelocationonwhichto construct avirelesstower
thatwill remedythis CoverageGap.

1. ITW demonstratad a significant gapin wirelesscoverage.

As previouslydescribed|TW submittedextensiveevidencesupporting thexistenceof a
Coveragesapin theidentified portion ofeastFalmouth.This evidencencludedmultiple
propagation studiesonductedby ITW, AT&T , andMetro PCS;drive studies conductda both
ITW andthecarrierco-applicantsandVerizons blockedanddroppedeall datamaps.

Defendantdiave nosuccessfullyebuttedany of this evidence ThoughDefendantsomplain

25



that“[a]ll of [ITW’s] evidenceconsistecbf computemrmodelingandso-calleddrive by collection
of signalstrengthdatd [ECF No. 32, p. 5]thesetypesof propagation studieenddrivetestsare

commonandacceptednethods ofleterminingwirelesscoveragegaps.SeeTown of Sudbuy,

2003WL 543383 at*12 (“coveragemapsarecommonlyrelied uponby wirelesscarriers,
zoning boardsandcourtsto determinetheextentof coveragen agivenlocality); Omnipoint

Holdings,Inc. v. Town of Westford 206F.Supp2d 166, 168D. Mass.2002) (notingapplicant’s

use of drivaestsandcomputemodding to identify coveragegap);City of Cranston586 F.3d at

49 (data showing dropped or unsuccessful calls can be indicative of a coverageigae),
Defendantglo notexplainwhy ITW’s propagation studieanddrive testswereunreliableor
otherwise insufficientindeed theevidencesuggests just the oppositsthese studiesvere
peerreviewedby the CCC’sindependent consultantho agreedhattheydemonstratethe
existenceof aCoverageGap.

Defendantslsoarguethat“therewasno supportinggvidencerom thecommunityusing
theexistingwirelesscommunicationservice,’andthat“[p]ublic commentandwritten
submissiongonsideredheexistingserviceadequate.[ECF No. 32, p. 5].It is truethatseveral
constituentstatedat publichearingghattheyhadnot personallexperiencedoveragdassuesn
the neighborhood. However, taaecdotatestimonyof asmallnumber of individuatesidentss
not sufficientto raisea genuinessueof fact asto theexistenceof agapin coverageparticularly
wheretheexistenceof this Coveragesapwascorroboratedy testsconductedy Verizon
WirelessandMetro PCS,andconfirmedby anindependent consultafar the CCC.SeeT-

Mobile Ne LLC v. City of Lawrence755 F.Supp.2d 286, 292 (D. Mass. 20Hp(ving

summary judgment for applicant, and holding that “[u]nscientific, anecdotal evidgihoet

suffice to controvert the plaintiff's evadce of a coverage ggp
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Consequently, the Court finds that ITW has met its burden of establishing a gap in
wireless coverage, and of showing that this gap is “significatiethera ‘gap’constitutesa
‘significant gap’ depends not only ats physicalsize,butalso,andperhapsnoresignificantly,

upon the number afustomersffectedby thatgap.” Town of Lincoln, 107 F.Supp.2d at 119.

“Since wireless services, unlike more traditional communications indystreessed while in
transit, a gap that straddles a heavily traveled commhaesughfare would be more significant

than a gap that affects a small residentialdasac.”ld.; see alscCity of Cranston, 586 F.3d at

49 (considering “the physical size of the gap, the area in which there is a gap, the slumbe
users the gap affectsnd whether all of the carrier’s users in that area are similarly affected by
the gaps”)Here, ITW presented evidence that the Coverage Gap area incl@dawriiealong

portion of Sandwich Road, and over ande-long portions of Route 28, Old BatableRoad,

and John Parker Road. ITW has established that these roads are heavily-toanvetednd that
they host a significant amount of daily traff@eeid. at 49 (holding thatistrict court did not err

in finding significant coverage gap on Phenix Avenue in Cranston, Rhode Island, where Phenix
Avenue was a heavilraveled and important route that connected Cranston to neighboring
communities).The Court finds that ITW has met its burden of proof on this point, and that
Defendants have failed to presenfficientcompetent evidence to rebut the existence of a
substantial gap in wireless coverage.

2. There are no feasiblealternative sitesto host awirelesstower capable
of remedying the CoverageGap.

ITW hasalsometits burden of showinghattheZBA rejectedwhatwas“the only
feasibleplan,”andthatITW had"investigatedhoroughly thegossibility of other viable

alternativesbeforeconcluding no othefleasibleplanwasavailable.”” City of Cranston, 586 F.3d

at 52 (internalquotationsandcitationomitted) As discusse@bove ]TW presentecvidencethat
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it undertookextensivegoodfaith effortsto (1) identify all propertiedocatedwithin theSearch

Ring, and(2) evaluatewhich of thesepropertiesnverefeasiblelocations for hosting eell tower.

[ITW FactsT139-44;Angley Aff. Exh. 4, at Exhibit 7; Angley Aff. Exh.2,atTab26].ITW has
alsoshown howhy process oélimination,it identified the SubjectPropertyasthe onlyfeasible
locationonwhich to constructits Proposedracility.®

In responseDefendantsadvancdwo argumentsneitherof whichis persuasiverirst,
DefendantsarguethatthatalthoughTW beganwith alist of 1340parcelswithin theSearch
Ring, ITW “admittedthevastmajority of [those]siteswereinadequatdor a number ofalid
reason@ndreceivedcursoryconsideration.JECF No. 32, p. 5].The Courtreadshis to suggest
thatITW should_not haveummarilyeliminatedthe morethan1320parcelshatweretoo small
to host acell tower,basedon thesetbackrequirements of th€ECC.But, asDefendantseento
acknowledgetheseparcels’categoricalnability to meetsetbackequirementgonstituteca
“valid” reasorfor removingthemfrom considerationDefendantslo notexplainhow ITW could
have done otherwise.

SecondDefendantsuggesthatITW’s “final list” of 17 parcels(otherthanthe Subject
Propertyat 2840Ild MeetingHouseRoad)wasan “overstatedsubmission.” In other word§TW
“presentedheappearancehatthefinal sitewasthe most convenierfor ITW’s purposesndnot
necessarilfhe mossuitablefor the community . . . .”1fl.]. Again, however this argument
ignoresiITW’s explanations of how determinedhateachof the 17 otheparcelswvasnot a
feasiblelocationfor acell tower.[ITW Factsf139-44; Angley Aff. Exh. 4, at Exhibit7; Angley

Aff. Exh.2,atTab26].In manycasesthelargerparcelsvereencumberedby wetlands;others

151TW alsoestablishedhatthereareno existingcell towersor structuresuponwhich new
wirelessservicesanbelocatedthatarecapableof providing coveragéo thearea[Angley Aff.
Exh. 4, at Exhibit 4;ITW FactsY 31.
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werelocatedwithin the prohibitedSeard andRescueno4ly zone.Certainparcels including
the AndrewsFarmproperty,werehometo activeagriculturaluse,andthereforecould not be the
site of acell towerunderCCCregulations Angley Aff. Exh. 4, at Exhibit 7; ChampAff. 1 38-
41]. Still otherparcelsmayhavebeenlargeenoughareawise,to host aower,butITW
determinedhattheylackedtherequiredelevationor othercharacteristiceecessaryo host acell
tower. Thesereasonsveresetforth in documentsubmittedto the CCCand subsequentlytp the
ZBA [Angley Aff. Exh. 4, at Exhibit 7; Angley Aff. Exh. 2, atTab 26]. In additionto providing
documentargvidencesupportingts methodology)]TW madeits counsel andts site-acquisition
specialistavailableat hearinggo answerguestions about tHfeasibility of otherpotentialsites
Eachtime thataBoardmemberor constituensuggeste@nalternativesite, ITW respondedvith
cogentreason(syvhy thatsitewasnot afeasiblelocationfor a cell tower.[SeeAngley Aff. Exh.
6, pp. 32-34, 52-53Angley Aff. Exh.7, pp. 3-4, 12, 14-16, 20-27, 54, 57-60, 81-88, 91192].
Nonethelesswo memberof theBoardremainedlissatisfiedwvith ITW’s explanations,
andtheyconcludedhatITW hadnotmetits burden of proofvith respecto thefeasibility issue
[Angley Aff. Exh.11]. The Court, howeverdisagreesvith thatconclusionBasedon areview of
themeetingminutesandtranscriptsjt appearshat thetwo no-votingBoardmemberselectively

ignoredITW's explanationsegardingthe nonfeasibility of othersites.In light of ITW’s

18 The only parcelnotaddressetdy ITW at the publichearingsvasthe propertyocatedat 44
Turner Roadwhich BoardmembersvicNamaraandHaddadcited asoneexampleof afeasible
alternativesite[Angley Aff. Exh. 8, pp. 10, 13]. Althoughl'W did not havean opportunityto
addresgshememberscommentsegardingd4 Turner Roadyecauséehe publichearinghad
closed,ITW hassubmittedaffidavitsin support ofits Motion for SummaryJudgmentwhich
furtherexplainthe numerouseasonsvhy theparcelat 44 TurnerRoadwaseliminatedfrom
considerationFor example the propertycontainedvetlandsthatimpededthe CCC’ssetback
requirementsit is locatedwithin the SAR; andit hasinadeqateRadioFrequency
characteristicssuchthatatoweratthatlocationwould havebeenunableto fill the Coverage
Gap[ChampAff. 1136-37, 42-43]Defendanthavenotchallengedanyof thesecontentions.
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evidenceit is difficult to understand how thBoardmembersouldhavefoundthatITW did not
make“a full effort to evaluatethe otheavailablealternatives.JAngley Aff. Exh.8, pp. 9, 13].
Indeed,it is notclearwhatmorelTW could have done.

TheFirst Circuit hasheldthatthe TCA'’s goalsof “promotingcompetitionin thewireless
communicationsnarketandof relatively speedilyeffectuatingthe purpose of thact . . . impose

their own constraints,” and must “underlie tdeterminatiorof feasibility.” City of Cranston,

586 F.3dat51.“Justascarriersmustpresenevidenceof their effortsto locatealternativesites,
once theyhavedonesotherearelimits ontown zoning boardsability to insistthatcarrierskeep
searchingegardles®f prior efforts to find locations oicostsandresourcespent.”’ld. at 51-52.
Thus,where anapplicanthas“systematicallysearchedor solutionsto thegapproblem using
technologicallyreliade criteriaandmethodologies,Id. at 53, thoroughly explorednd
eliminatedalternativepossibilities,andreachedawell-supported conclusiotimata particular
propertyis the onlyfeasiblesite,theBoardcannot survivsummaryudgmentby claimingit

simplywasn’tconvincedAs the courtheldin NationalTowerLLC v. Frey, 164F.Supp.2d 185,

190(D. Mass.2001), once confrontedlith evidencehat“no alternativesite exists,theBoard’s
obligationwaseitherto showthat[the applicant’s]evidencewvasfactuallyinsufficient, orto
comeforwardwith evidence ofts own demonstrating &rialworthy dispute.’ Here,Defendants

have donaeither.And although DefendantrguethattheZBA’s denialhasnotforeclosedhe

17 As JudgeStearnsnotedin Frey, this approachs not inconsistentvith the holdingn
Southwestermell Mobile Systemsinc. v. Todd,in which theFirst Circuit notedthatthe burden
wasnot on theBoard,in thefirst instanceto showthatalternativesitesexisted.244 F.3d 51, 63
(1stCir. 2001),abrogated on other grounds by City of Roswel| 135 S.Ct. 808 (2015
SouthwesterBell, however, the applicahtadfailed to presentany evidencehatit had
undertakeraninvestigationto determinewhether herewereotherfeasiblesites.ld. Thus,"[t]he
holdingin SouthwesteriBell . . . does not suspend the usudésgoverningsummary
judgment.”Frey, 164F.Supp.2dat 189-90.
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eventualgrantof a SpecialPermitto ITW, thisis at oddswith therecord,which demonstrates

that theBoardrejectedthe only feasibleplan.SeeTown of Pelham 313F.3dat 630 (holdingthat

applicantmay proveaneffective prohibitionby showingthattown rejectedthe onlyfeasible
plan).

In sum,ITW hasmetits burden of showinghatthe SubjectPropertywasthe only
feasiblesite onwhichto construct aell towerthat wouldremedythe substantial Coverageap
in eastFalmouthandthat“further reasonablefforts[to find another solutiondresolikely to be

fruitlessthatit is awasteof time evento try.” GreenMountainll, 750 F.3dat 40 (alterationgn

original) (internalquotationsandcitationomitted) Thus,ITW is alsoentitiedto summary
judgment on Counil of its Complaint.

E. Appropriate Relief

Congres$asdirectedthatdisputes under thECA must bedetermined on anexpedited
basis” 47 U.S.C. §8332(c)(7)(B)(v),and“[a]n awardof injunctiverelief, ratherthanaremandfor

further proceedingshestfulfills this statutorygoal.” Brehmer v. Planning Bd. of Town of

Wellfleet, 238 F.3d 117, 121 (1st Cir. 2001). Consequetitly First Circuit hastatedthat “in
the majority of cases the proper remedy for a zoning board decision that Viléaf€EA] will

be an order . . . instructing the board to authorize construction.” Plainville Zoning Bd. of

Appeals 297 F.3cat 21-22. Although there may be some cases in which remand is appropriate,
“for example, an instance of good faith confusion by a board that has acted quitdyptfdchpt

at 24, the record in this case does not reveal any circumstances warranting fdrasefdre

the Court will issue an order requiring the Zoning Board of Appeals for the Towrnnodkta to

issue the necessapgrmits for ITW to construct the Proposed Facility.
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V. CONCLUSION

For theforegoingreasons|TW’s Motion for SummaryJudgmenfECF No. 23] is
ALLOWED asto Counts landll of theComplaint. TheZBA’s July 29, 201/ecisiondenying
ITW’s Applicationfor a SpecialPermitis herebyWACATED on the groundthatit violatesthe
FederalTelecommunicationéct of 1996, 47 U.S.C. 832(c)(7)(B),subsectiong)(ll) and(iii).
The Courtfurther ORDERSthat, within forty-five (45) daysfrom the issuance of thiSrder,the
Defendanmemberof the ZoningBoardof Appealsfor the Town of Falmouthshallissueall
necessarpermitsallowing ITW to constuct andoperatethe Propose#&acility, in accordance
with ITW'’s applicationand plangherefore.

TheClerkis directedto enterJudgmentor thePlaintiff on Counts andll of the

Complaintin accordancevith FederalRule ofCivil Procedure 58.

SO ORDERED.
Dated:May 18, 2015
/s/ Allison D. Burroughs

ALLISON D. BURROUGHS
DISTRICT JUDGE

32



