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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JASON LATIMORE ,

Plaintiff,
Civil Action No.
V. 14-1348FDS
JOHN HOULE, WILLIAM GROSSI,
and VINCENT POON,

Nt N N N N N N N N

Defendans.

MEMORANDUM AND ORDER ON DEFENDANTS’
MOTION FOR PARTIAL SUMMARY JUDGMENT

SAYLOR, J.

This action arises out ah alleged attack onm@isonerby acorrectional officeiat the
Massachusetts Correctional Institution at Norfolk (“MCI-Norfolk”). In $&xond amended
complaint, plaintiff Jason Latimore asserts claims for relief under.823J8 1983the
Massachusetts Declaration of RighMass. Gen. Laws ch. 12 § 111, Mass. Gen. Laws ch. 214 §
1B, and state tort law. The complaafieges thabn November 2, 2011, defendant Vincent Poon
repeatedly slammed tli®or to Latimore’s cell on his hands and arsgverely injuring him. It
furtheralleges thatlefendant John Houle, who was the lieutenant on duty, failed to report the
incident orreprimand Poon for his actions. Finally, it alleges that defendant William iGituess
security director, failed to investigate Latimore’s grievances or gerfor medical treatment.

Defendants have moved for partial summary judgment. For the following reasons, the

motion will be granted in part and denied in part.
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Background

Unless otherwise noted, the following facts are undisptited.

A. Factual Background

1. The November 2, 2011 Incident

Jason Latimore was incarcerated at the Massachusetts Correctional Ingitrfiak
(“MCI-Norfolk”) at all times relevant to the complaint. (Def. SMF { 1). He was sgetwio
concurrent sentences of three years and a concurrent sentenceantitavbalf years for various
drug offenses. 1d.). He wasat MCI-Norfolk from June 2010 to November 2012d.).2

On November 2, 2011, Latimore was held in 8pecial Management Unit (“SMU”) of
MCI-Norfolk waiting tobe transferred to the Department Disciplinary Unit (‘“DDU”"M&EI-
Cedar Junction. (Def. Ex. 1). He was being transferred for seriously injuringgeanottate in a
fight. (1d.).

After amorning recreation period, Latimore returned to his cell. (Def. Ex. 2).
Correctional Officer Vincent Poon, who was the escorting offtoda, Latimore that heemoved

one of thewo radiosin his cell. {d.).® Latimorethenbecame agitated, placing his hands in the

! Plaintiff was given until March 8, 2018, to file an opposition to defendants’ maiiosummary
judgment. His statement of material facts and accompanying exhéisreceived on March 15, 2018dan
docketed on March 28, 2018levertheless, the date on the documents indicatebehagiled thenfrom the prison
on February 28, 2018. Accordingly, the Court will accept those filingsna$ytfor the purposes of this
memorandum and order.

However,plaintiff’s motion for summary judgment was dated March 14, 2018, and receivee Gptint
on March 19, 2018. The Court had set a deadline of February 1, 2018, for theffdisgositive motionsPlaintiff
did not file his motion until at least sixegks aftethat deadline. Accordingly, the Court will not consider his
motion.

2 Plaintiff has since returned to DOC custody; he was sentenced in September 208 6aodurrenB.5
to-5.5 year sentencésr new drug offenses. (Def. SMF { 1).

3 It appears that prisoners are permitted to only have one radiimore had two radios because a former
cellmate, Edward Green, was removed and left his own radio to LatimaBmd@re Dep. at 18).



trap doorof the cel] andbeganarguing with Poon. I4.).

The parties dispute what happened next. Latimore contends that Poon “closed and
slammed the trap doorépeatedlyon his arm without warning for 30 to 40 secon(l. SMF
8; LatimoreDep. at 2R1). Two other correctional officers, Fernando Pontes and Terrel Panis,
observed the incident. (Latimore Dep. at 29). Latimore testified that PoopegdtPoon by
pushing him against the wallld( at 36). Pontes then called over Lieutenant John Houle, the
supervising officer. I¢l. at 37).

Defendantxontend that “[a]fter repeated warnings, Latimore removed his hands and
arms from the trap and his cell door was sectrébef. SMF § 10Def. Ex. 2).

Houle wrote a disciplinary report concerning the incident. (Def. Exat8more Dep. at
55). Houlealso laterstated that no force was used against Latimore by any officer, aritethat
suffered no injuries. (Def. Ex. 22). There is no record that Latimore was everidetipl
response to the report. (Latimore Dep. at 55456).

2. Latimore Files a Grievance

The same day the alleged assault laatiery occurred, Latimore fileal grievance.(Def.
Ex. 5). He requested that Poon be “reprimanded[,] suspended and removed from working in the
SMU/RYV building with segregated inmatesfd.j. The following day, Latimore file@nother
grievance making substantively identical claims. (Def. Exlt@ppears that he simultaneously
filed adocument titled “Statement of Events” recougtims version of the inciden{Def. Ex.
9). Thereafter, Latimore received a letter dated November 16, 2011, from prisomtgadent
Gary Roden stating that the grievanhes triggered an investigation. (Def. Ex. 7). Latimore

later received a letter dated November 25, 2011, from Assistant Deputy Camnerig&aren

4 Latimore speculates that the disciplinary report was dismissed becaasefitonicated.
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Hetherson of the DOGternal Affairs Unit stating that an investigation was underway. (Def.
Ex. 8).

3. Evidence of Injuries

Immediately after the alleged assault @attery, Latimore submitted a sick slip
requesting medical services. (Def. Ex. 10). He wrote that he was suffemmgSevere pain in
my fingers on both hands & wrists. My right forearm & elbow is hurting bad & bruiseded
help. | want to be seen my right hand goes numb on me on & off. Thank yay.”Gn
November 5, 201three days after the incideh was examined by a nurse. The ndossd
no swelling and concluded thia¢ hadgood motion in his hands, wrists, and fingetsl.)( The
nurse prescribed Motrin.Id)).

Latimore filed another sick slip on November 7, 2011. (Def. Ex. Hg)wrote “I need
to see medical for my hand, wrist & arm pain. | have numbness in my right hand & nsy bone
hurt. Since Nov. 2nd it has been hurting and in pain all ddgt.}. (That same day, he was
examined by a different nurse, who found no swellid.).( The nurse also found “no apparent
discomfort” when Latimore was asked to push down on an objet). Hewas again
prescribed Motrin. I(l.). Various photographs of his hands, arms, wrists, and fingers were also
taken on November 7, 2011. (Def. Ex. 12). The photographs show no visible injuries, swelling,
or redness. I4.).

On November 14, 2011, Latimore had a Health Services appointment and again stated
that he was suffering pain as a result ofatiack (Def. Ex. 13). The nurse noted: ddema;
skin intact. No pain over bony prominences including wrist, metatarsals anafingdr).
Although he initially refused to make a fist “due to pain,” he did not complain when the nurse

“palpated the bones.”ld.).



On November 15, 2011, the date of his transfer to &dar Junction, Latimore was
seen by a nursglLatimore Dep. at 75). He was brought into an employee break room, where
several correctional officers, including Poon, were presédi). (The nurse examined his hand;
according to Latimoreghe examinatiomasted approximately five minutesld(at 76).

At his deposition, Latimore testified that Poon’s actions had caused him to suibeisva
cuts and “scrapes” that bledd.(at 57). He alsocontends that he had a torn tendon and could
not bend his left thumb.Id. at 43). He testifiedthat his injuries prevented him from performing
various sexual acendvigorously exercising (Id. at 58) (“I can’t—it's messed up my sex life. |
can’t do sexual positions | used to [be] able to do for the amount of time | used to do them.”)
(“[1]f I get up on the pull-up bar, it puts so much strain on the left hand . . . that by thedgone |
to the third or fourth set, it's like I'm going to be out of commission for the nextdays.”).
Latimore also stated that as a resulthefattack, he became “emotionally messed [ ] up” and
“paranoid of the police.” 1. at 68). He also claims to suffepim various mentdahealthissues,
including depression, anxiety, and paranoia, and that he has lost his fiddcéae6%70).>

4. Alleged Injuries Suffered Outside MCI-Norfolk

Latimore had a fracture in his right thumb at least seven months bedcatietged
assault. (Def. Ex. 15). Medical progress notes from April 6 and April 20, 2011, discuss the
thumb injury. (Def. Ex. 16). A separate radiology report from April 21, 2011, indicatab¢hat
injury stemmed from a sportsiated incident. (DeEx. 17). On April 27, 2011, Latimore fikd
out a sick slip requesting a medical appointment because his finger was brokieiex(28).

However, he then declined to see a nurég). (

5 Latimore also states that he has “serious victim syndrome,” which heslefir‘the syndrome of
knowing you were assaulted and that an enormous amount of people edtsmiover up the assault.” (Latimore
Dep. at69).



After the alleged incident at question, Latimore also filadagainst the City of Chelsea.
See Latimore v. City of Chelsddo. 17¢v-10817WGY. In his complaint, Latimore alleged
thatduring a traffic stopa Chelsea police officer committed assault and battery, causing his left
arm and elbow to be injured.

5. DOC's Investigation of Latimore’s Grievances

As noted the two grievances fileldly Latimoretriggered an investigation by DOThe
DOC Inner Perimeter Security (“IPS”) Unit conducted an investigation intgriegances at the
request of Superintendent Roden. (Def. Ex. 21). It appears that the investigation began on
November 8, 2011.1d.).

IPS interviewed Latimore and several corrections officers and othengtaff. (d.). It
concluded that “[t]he allegations brought forth by Latimore claiming heassaulted by Poon
are unfounded” and that Latimore “could not provide supporting evidence or reliabéssdas
to support any of the allegations.ld{). The IPS report, which was finalized in July 2012,
exonerated Poon of any wrongdoing.

William Grossi was the Director of Security at MBobrfolk. (Def. SMF § 50). He
states that hdoes not recall Latimore ever telling him about Poactons (Def. Ex. 20. As
Director of Security, he had no role in these events except to review and sign off osm DOC’
investigation once it was completdd.]. InLatimore’sdeposition, the only mention ineakes
of Grossi is thaGrossishould have provided medical care and initiated the IPS investigation
immediately upon learning of the allegaskault and battery(Latimore Dep. at 85-88, 93).
However, Latimore does not dispute thatvas seen by medical personnel at DiGtfolk and

that IPS did conduct an investigation.



B. Procedural Background

On August 22, 2014, Latimore filed suit in this court against the Department of
Corrections and against defendants Houle, Poon, Pontes, and David Clancythmipoth
individual and official capacitie. The complaint originally alleged five causes of action: a
claim under 42 U.S.C. § 1983 fexcessie force in violation of the Eighth Amendment (Count
One); a claim under Mass. Gdraws ch. 12 § 111 for excessive force in violation ofié\e 26
of the Massachusetts Decladatiof Rights (CounTwo); a clam for commoraw battery
(CountThree); a claim fomtentional infliction of emotional distres€guntFour); and a claim
under 42 U.S.C. § 1983 féailure to supervise (Count Five).

On June 29, 2015, the four individual defendants moved to dismiss variousfoount
failure to sta¢ a claim upon which relief can be grant€h November 13, 2015, the Court
issued a memorandum and order dismissing all counts against the individual defenttat
official capacities; altounts against Pontes and Clancy; and Counts One through Four against
Houle.

Thereafter, on November 30, 2015, Latimore moved to amend his complaint to add a
claim for deliberate indifference to serious medical needs. Although the Cdwatready ruled
on the motion to dismiss, in light of hpso sestatus, tk Court granted the motion to amend on
February 5, 2016.

On July 14, 2016, attorney Bronwyn Roberts entered an appegrancenoon behalf
of Latimore. On September 9, 2016, while represented by counsel, Latimore fileid@ oot
leave to file a secahamended complaint. The proposed second amended complaint added three

new defendants who were Department of Corrections staff (Grossi, Superinteadent &d

6 Clancy is another corrections officer.



Assistant Deputy Commissioner of the Health Services DiviStephanie Collins) and one new
defendant who was a nurse at UMass Correctional Health (Beth Chamberlaish dtided

new claims relating to alleged inadequate health care, retaliation for thmgririghis action,
and invasion of privacy. Although the deadline for amending the pleadings had expired, the
Court granted the motion in part on October 3, 2016, denying amendment only as to the
emotional distress claim with respect to defendant Roden. (Docket No. 125).

Latimore then moved to fire higo bonocounsel, attorney Roberts, and procpexse
which the magistrate judge granted on December 28, 2016. On February 3, 2017, the Court
issued an order dismissing all claims against defendants Chamberlain and @dllinat point,
the only defendants remaining were Houle, Poon, and Grossi.

On November 17, 2017, Latimore filed a motion for leaviéca third amended
complaint. The Court denied the motion on December 7, 2017. Defendants have now moved for
partial summary judgmenSpecifically, géfendants seek summary judgment as to defendants
Houle and Grossi on all counts, and as to defendant Poon on Counts 3, 4, 6, and 7.

Il Legal Standard

The role ofsummaryudgment is to “pierce the pleadings and to assess the proof in order
to see whether there is a genuine need for tridigsnick v. General Elec. C&50 F.2d 816,
822 (1st Cir. 1991) (quotingarside v. Osco Drug, Inc895 F.2d 46, 50 (1st Cir. 1990)).
Summaryjudgment is appropriate when the moving party shows that “there is naogenui

disputeas to any material fact and the movant is entitlgddgmentas a matter of law.” Fed.

"The second amended complaassertedeven counts against defendants: a § 1983 claim for excessive
force, denial of medical treatment, and retaliation against Poon (Coang 1983 claim for denial ofiedical
treatment and retaliation against Houle and Grossi (Count 2); awtaier the Massachusetts Declaration of Rights
against Poon, Houle, and Grossi (Count 3); a claim under the state ightis Rct against Poon, Houle, and Grossi
(Count 4); assdt and battery against Poon (Count 5); intentional infliction of emotionakdsstgainst Poon and
Houle (Count 5); and invasion of privaagainstPoon (Count 7).
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R. Civ. P. 56(a). A genuine issue is “one that must be decided at trial because theegvidenc
viewed in the light most flattering to the nonmovambuld permit a rational fact finder to
resolve the issue in favor of either partyledina-Munoz v. R.J. Reynolds Tobacco 8986

F.2d 5, 8 (1st Cir. 1990) (citation omitted). In evaluatisgiiaamaryjudgment motion, the court
indulges all reasonable inferences in favor of the nonmoving p8egO'Connor v. Steeves,
994 F.2d 905, 907 (1st Cir. 1993). When “a properly supported moticariamaryjudgmentis
made, the adverse party must set forth spedafitsfshowing that there is a genuine issue for
trial.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 250 (1986) (quotations omitted). The
nonmoving party may not simply “rest upon mere allegation or denials of his pleading,” but
instead must “present affirmative evidencé&d’ at 256-57.

1. Analysis

A. Count 2—Section 1983 Claims Against Houle and Grossi

1. Deliberate Indifference to Medical Needs

Count 2 asserts claims against Houle and Grossi for violation of the Eighth Amendment
alleging that theycted with deliberate indifference with respect to plaintiff's medieads. (2d
Am. Compl. 1 49).

“[T]o succeed in an Eighth Amendment claim under § 1983 claim based on denied . . .
medical care,” a plaintiff must prove (1) an objectively serious medical mee(®pthat
defendant exhibited “deliberate indifference” to the prisoner’s ndanjses v. Riendead 77 F.
Supp. 3d 634, 657 (D. Mass. 2016) (cithkagsilek v. Spencei774 F.3d 63, 82 (1st Cir. 2014)).
“Deliberate indifference” requires that defendant be subjectively “aware efffaat which the
inference could be drawn that a substantial efséerious harm exists, and he must also draw the

inference.” RuizRosa v. Rullaj485 F.3d 150, 156 (1st Cir. 2007) (quotiFaymer v. Brennan



511 U.S. 825, 837 (1994)). Mere medical negligence will not support a 8 1983 claim. “[R]ather,
the treatment provided must have been so inadequate to constitute ‘an unnecessamyoand wa
infliction of pain . . . .” Lopes 177 F. Supp. 3d at 658 (quotibgavitt v. Corr. Med. Servs, Inc¢.
645 F.3d 484, 497 (1st Cir. 2011)).

Even assuming plaintiff had a “serious medical need,” there is no evidencdltibat ei
Houle or Grossi exhibitednydeliberate indifference it. Notably, in his deposition, plaintiff
never stated that Houle and Grgs®ventechim from receiving medical cag deliberately
delayed or interfered with the delivery of car@laintiff merely testified¢hat Houle told him he
“was all right” after the assault and battery. (Latimore 2¢89). He then testified that Houle
became “more caring towards [him] and more hospitable towards [hihd].at(40)? Similarly,
plaintiff testifiedthat Grossi failed to provide medical care on November 4, 2011, two days after
theattack (Id. at 92). BuiGrossiis not a medical professional. Apthintiff admitted that
Grossi had invited him to “write [ ] a letter” detailing his grievances aatlth was seen by a
nurse the following day.Id. at 9293).

Accordingly, with respect to thEighth Amendment claim against Houle and Grémsi
deliberate indifference to medical needs, the motion for summary judgment widirited)

2. Retaliation

Count 2alsoassertzlaimsunder the First AmendmeagainstHoule and Grossi for
retaliation allegingthat theyretaliated against Latimore for filing grievances and seeking
medical attention (2d Am. Compl. 11 52, 36

The First Amendment guarantees not only freedom from government censorshipobut al

8 Plaintiff was able to submit a sick slip immediately after the incident. @ef10)
9 For example, plaintiff stated that Houle began bringing him eatrd.f (Latimore Dep. at 40).
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freedom from official retaliation on the basis of protected spedentman v. Moore547 U.S.
250, 256 (2006) (“[T]he law is settled that as a general matter the First Araehdrahibits
government officials from subjecting an individual to retaliatetions . . . for speaking out.”).
“Official reprisal for protected speech ‘offends the Constitution [beg¢aiubgeatens to inhibit
exercise of the protected right.1d. (quotingCrawford-El v. Britton 523 U.S. 547, 588 n.10
(1998)) (alternation in original). Thus, even conduct that “fall[s] short of a direliijiion
against the exercise of First Amendment rights” can be actionable if it hasaédgtor
‘chilling,” effect.” Bd. of Cnty. Comm’rs, Wabaunsee Cnty., Kan. v. Umlil8 U.S. 668, 674
(1996) (quotind-aird v. Tatum408 U.S. 1, 11 (1972)).

While many rights and freedoms are necessarily curtailed during incarnefatio
prisoner is not wholly stripped of constitutional protections when he is imprisoned fe:crim
Wolff v.McDonnel| 418 U.S. 539, 555 (1974). Thus, despite the general deference owed to the
managerial decisions of prison officials, “retaliation against a prisoarercise of
constitutional rights is actionableHannon v. Beard645 F.3d 45, 48 (1st Cir. 2011).

However, “to survive summary judgment on a retaliation claim, a prisoner ralkstoat a

prima facie case by adducing facts sufficient to show that he engaged in a proteatgdthat

the state took an adverse action against him, and #ratitha causal link between the former

and the latter.”ld. at 48. Furthermore, as to causation, “a prisoner must prove that the [adverse]
action would not have been taken ‘but for’ the alleged improper reakdféureux v. Whitman

1997 WL 639324at *1 (1st Cir. 1997).

Plaintiff stated that the only instance of Houle retaliating against hintheas
“fabrication” of a disciplinary report summarizing the events of November 2, 2011. (Latimore

Dep. at 81).He contends that Houle retaliated against funfiling grievances and “exercising
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his right of free speech and right of access to the courts.” (2d Am. Compl.  56). slinere i
allegation that Grossi took any retaliatory steps against plaintiff.

Although filing grievances is a protected activity, Houle wrote the dis@pfireport on
November 2, 201the same daplaintiff filed his first grievance.There is no evidence showing
that Houle was even aware that plaintiff had filed a grievaAcel evenassuming that Houle
was aware of the grievance, mere knowledge is insufficient to establish cau&damiff must
show that Houle wrote the disciplinary repbetcausefthe grievanceNo evidence of a
retaliatory motive has been submittedtie Court'®

Therefore, with respect to tikérst Amendment claim against Houle and Gréssi
retaliation, the motion for summary judgment will be grarifed.

B. Qualified Immunity

Defendants also seek summary judgment as to the § 1983 claims on the basis efl qualifi
immunity.!? The doctrine of qualified immunity protects public employees “from liability for
civil damages insofar as their conduct does not violate clearly establiahgdrstor

constitutional rights of which a reasonable person would have knaderfow v. Fitzgerald

101f there was a legitimate reason for the report, plaintiff cannot estatdisi &mounted to a
constitutional violation.See Hartman547 U.S. at 26Q‘[A]ction colored by some degree of bad motive does not
amount to a constitutional tort if that action would have been taken anyway”

I There is no evidence that Poon retaliated against plantifiling a grievanceas the alleged assault and
battey occurrecheforethe grievances were filed. The basis for the retaliation § 1983 clainuimt Cas plaintiff's
speculation that Poon felt plaintiff was “too lucky.” (Latimore De@®t(“Over the time that me and Poon was in
the unit together, weidn’t have, per se, an issue. But he really felt-aglie way he came off to me was as if he
felt as if | was too lucky. | was too lucky, man. Do you know whatdaying? Do you ever feel like somebody
feels like you're too lucky, like you deservelie cut up or something? That's the type of things he was oozing
everyday.”).

121n addition, defendants contend that comrtem immunity applies talefendant Poon as to the stk
tort claimsbecause plaintiff has failed to makeréma facieshowingof his tort claims (Mem. in Supp. at 12).
However, defendants are not seeking summary judgmeniCisitda 5 (assault and batteryfurthermoreas shown
below, the claim for intentional infliction of emotional distress against defgrPoon survivesummary judgment.
Accordingly, the commotaw immunity defense does not apply.
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457 U.S. 800, 818 (1982). However, the Court has already granted summary judgment to Grossi
and Houle on Count 2, and defendants are not seeking summary judgment on the 8§ 1983 claims
against Poon. Accordingly, the Court need not consisequalifiedimmunity issue®®

C. Count 3—Massachusetts Declaration of Rights

Count3 alleges that athreedefendants violated plaintiff's rights under the
Massachusetts Declaration of Righ&pecifically, plaintiffcontends that defendantshated
Articles 11 (access to the courts), fedom ofspeech and26 (freedom from cruel or unusual
punishments)However,there is no evidence that any of thefendants restricted plaintiff's
access to the courts or his speech. Accordingly, ieghecto the claims under Articles ldnd
16, the motion for summary judgment will be granted.

That leaves plaintiff's claim under ArticB6. “Because Article 26 and the Eighth
Amendment guarantee essentially the same scope of rights, there is no nepdriies
analyses.”Carter v. Symme2008 WL 341640, at *5 n.3 (D. Mass. Feb. 4, 2008) (cifingan
v.Duval, 1998 WL 765726, at *4 (D. Mass. Oct. 28, 1998k also Luckern v. Suffolk Cty.
Sheriff's Dep’t 2010 WL 1172648, at *5 (D. Mass. Mar. 22, 2018% noted, the Court finds
that defendants Houle and Grossi did not violate plaintiff's Eighth Amendment rights
Therefore, on Count 3, summary judgment with respect to those two defendants vattee gr

With respect to defendant Poaleferdants contend that plaintiff is precluded from
claiming damages directly dar the Declaration of Rightdt is unclear whether a private right
of action exists under Article 266ee Podgurski v. Dep’t of Cor2014 WL 4772218, at *7 (D.

Mass. Sep. 23, 2014) Massachusetts has not definitively determined whether a cause of action

131n their memorandum of law, defendants mistakasiserthat they are seeking the qualified immunity
defense as to all three defendants.
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can be brought based solely on the Declaration of Rigind, the Massachusetts Appeals Court
has stated that it willook to the Federal standards in reviewing [a plaiigfiftlaim.” Cormier

v. City of Lynn2017 WL 121065, at *3 (Mass. App. Ct. Jan. 12, 2017) (citayge v.
Superintendent, Mass. Corr. Inst., Cedar Juncté&®db Mass. 156, 159-60 (1989)). However,
federal courts in recent years have permitted claims under A€dle proceedSee, e.g.
Podgurskj 2014 WL 4772218, at *{'[T]he Court agrees . . . that as a general proposition, a
cause of action can, in certain circumstances, be brought directly under tlaehassts
Declaration of Rights in the absence of a statutory vehicle for obtaining’jel@asper, J.);
Nascarella v. Cousin®2015 WL 1431054, at *5 (D. Mass. Mar. 27, 2015) (TalwaniChyer v.
Spereer, 2012 WL 892883, at *7 (D. Mass. Mar. 15, 2012) (Tauro,Under the circumstances,
and although there is certainly some doubt as to the issue, the Court concludes tmaplhiatc
statesa claim for violation of Article 26.

Defendants are not seeking summary judgment on Count 1, allegesan Eighth
Amendnent claimagainst Poon. It appears that the only basis on which Poon seeks summary
judgment as to the Article 26 claim is the contention that there is no private righibaffac
such a claim.Because “Article 26’s prohibition on cruel and unusual punishment is ‘at least as
broad as the Eighth Amendmentfie Article 26claim will survive summary judgment.
Nascarella 2015 WL 1431054, at *5 (quotirgood v. Comm’r o€orr., 415 Mass. 329, 335
(1994)).

Accordingly, as to Count 3, the motion for summary judgment will be desiéd the
Article 26 claim against defendant Poon and otherwise granted.

D. Count 4—Massachusetts Civil Rights Act

Count 4 alleges that all defendants violated the Massachusetts Civil Rights Act.

14



Specifically, the complaint states that defendants violdeadtf's “right to be free from cruel

and unusual punishment, to be free from the use of excessive and unjustified force, lus right t
adequate medical care, and to exercise his right of free speech and right ofcatteessiirts.”

(2d Am. Compl. 1 8). However, as noted, plaintiff has failed to show that defendants denied
him medical care, or otherwise interfered with his freedom of speech os&odhe courtsThe
only potentiallyviable basis for a claim under the MCRA is the alleged assadilbattery on
plaintiff by Poon.

The MCRA provides a right of action to any person whose exercise or enjoyment of
rights secured by the federal or state constitution or laws has beerraaevfth by “threats,
intimidation or coercion.” Mass. Gen. Laws ch. 12, § 111. A threat “involves the intdntiona
exertion of pressure to make another fearful or apprehensive of injury or hatimigation
“involves putting in fear for the purposes of compelling or deterring conduct”; aandico
means “the appli¢eon to another of such force, either physical or moral, as to constrain him to
do against his will something he would not otherwise have ddPlarined Parenthood League
of Mass., Inc. v. Blakel17 Mass. 467, 474 (1994).T]he MCRA contemplates a twpart
sequencef{liability may be found whergl) the defendant threatens, intimidates, or coerces the
plaintiff, in order to (2) cause the plaintiff to give up something that he has the constitutional
right to do.” Goddard vKelley, 629 F. Supp. 2d 115, 128 (D. Mass. 2009).

Plaintiff here contends that he was the victim of assault and battery, whichreéacan
constitute a form of coercion. The problem, however, is that plaintiff was not batteneter to
cause him to give up some other right (for example, the right to file a greeraaccess the
court9; the assault and battery itself was #tlegedconstitutional violation.

The Supreme Judicial Court hasldthat “[a] direct violation of a person’s rights does
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not by itself involve threats, intimidation, or coercion and thus does not implicate the
[Massachusetts Civil Rights] Act.Longval v.Comm’rof Corr., 404 Mass. 325, 333 (1989). In
other words, the element of “threats, intimidation, or coercion” muséparately present in
addition to the violation of rightsSee Sarvis v. Boston Safe Deposit and Trust4Zdviass.
App. Ct. 86, 93 (1999) (stating tHabngval“affirmed therequirement under the MCRihat
proof of ‘threats, intimidation, or coerciobg in addition to the interference with the exercise or
enjoyment of secured rights”).

The record does m@ontain any evidendeom whicha reasonablpiry could infer that
Poon interfered with plaintiff's constitutional rights by means of “threatsnidétion, or
coercion.” Accordingly, as to Count 4, the motion for summary judgment will lngegra

E. Count 6—Intentional Infliction of Emotional Distress

Count 6 alleges intentional infliction of emotional distress (“lIED”) by Pamhldoule.
To state a claim for IIED under Massachusetts law, a complaint must allege:
(1) that the actor intended to inflict emotional distress or that he knew or should
have knowrthat emotional distress was the likely result of his conduct; (2) that
the conduct was extreme and outrageous, was beyond all possible bounds of
decency[,] and was utterly intolerable in a civilized community; (3) that the
actions of the defendant were the cause of the plaintiff's distress; andt (dheth
emotional distress sustained by the plaintiff was severe and of a nature tha
reasonabl¢person] could be expected to endure it.
Agis v. Howard Johnson CGA&71 Mass. 140, 144-45 (1976) (citations and internal quotation
marks omitted)accord Brown v. Hearst Corpb4 F.3d 21, 27 (1st Cir. 1995).
Defendants contend that plaintiff has failed to offer any evidence in support o6the f
and third elements of the IIED clainThat is true as to defenataHoule. But assuming, as the

Court must, that plaintiff's allegations are true, his claimsisentiallythat Poon used an

excessive amount of force itdflict physical pain. In his deposition, plaintiff testified thia¢

16



assault and battery causeditp be “emotionally messdd up” and suffer “emotionadtress.”
(Latimore Dep. at 689). In addition, he alluded to “mental issues” and claimed to have
developed “depression, anxiety, [and] paranoidd: dt 6970). A reasonable jury could
conclude that Poon should have known his conduct would cause emotional distress to his victim.
SeePoy v.Boutselis 352 F.3d 479, 485 (1st Cir. 2003) (jury could properly find for plaintiff
where defendant officer used excessive physical force despite absence ofceesistareats).
Under the circumstances, thésesufficient evidence for the claim agaiRsion to survive
summary judgment.

Accordingly, as to Count 6, the motion for summary judgment will be denied as to
defendant Poon and otherwise granted.

F. Count 7—Invasion of Privacy

Count 7 alleges invasion of privacy in violation of Mass. Gen. Laws ch. 214, § 1B by
Poon* Mass Gen. Laws ch. 214, § 1B providasight of @tion for invasion of privacy.
However, “[iln order for a plaintiff to succeed on an invasion of privacy claim, he pnms
not only that the defendant unreasonably, substantially and seriously interfered \prikidug
by disclosing facts of highly personal or intimate nature, but also that it Hadihmate reason
for doing s@. Martinez v. New England Med. Ctr. Hosps., 1307 F. Supp. 2d 257, 267 (D.
Mass.2004). “The statute obviously was not intended to prohibit serious or substantial
interferences which are reasonable or justifiedchlesinger v. Merrill Lynch, PiercEenner &

Smith, Inc. 409 Mass. 514, 518 (19p1

1 Count 7 also asserts a claint tmmmonlaw invasion of privacy. Massachusetts does not recognize
sucha commoHdaw cause of actionSee Spencer v. Rogie&9 F.3d 142, 1568.6 (1st Cir. 2011) (“To the extent
that the appellant couches his invasion of privacy claim in the comamgMassachusetts has never recognized
such a tort and it is not our place to create new causes of action under state law.
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The complaintlleges that Poon violated plaintiffghts by observing highysical
examinatiorby a nurse on November 15, 2011. (2d Am. Compl.  75). However, there is no
evidence that Poon’s observation of the examination was unreasonable under theasicaans
In plaintiff’'s own words, the medical examination consisted of the nurse squees imaylai.
(Latimore Dep. at 75). Poon and various other unidentified correctional officers wseapto
“understand the extent of [plaintiff’s] injuries.’ld(). The examination lasted no more than five
minutes before plaintiff was discharged for his transfer to MCI-Cedar dandtd. at 77). This
falls well short ofthetype ofintensely personal intrusidhatcourts have required for an
invasion of privacy to constitute a cause of actiSee, e.gHernandez v. Montang36 F.

Supp. 3d 202, 213 (D. Mass. 2014) (holding that steigrchof a prison visitor without

reasonable suspicion could violate Mass. Gen. Laws ch. 214, § 1B). Therefore, as to Count 7,
the motion for summary judgment will be granted.

V. Conclusion

For the foregoing reasortbe motion for partial summary judgmenG&RANTED in
part and DENIED in part. Specifically, summary judgment will be grantedfémdants Houle
and Grossi on all counts; granted as to defendant Poon on Count 3 with respect to the Article 11

and 16 claims; granted as to Count 4 and Count 7; and otherwise denied.

So Ordered.
[s/_F. Dennis Saylor
F. Dennis Saylor IV
Dated: April 26, 2018 United States District Judge
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