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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-135936A0

CITIBANK, N.A. as Trustee for the Benefit §WDNSI TRUST SERIES 2018,
Plaintiff,

V.

RENEE ANNA NAJDA a/k/aRENEE NAJDA, ANDREW NAJDA and
ANY and ALL OCCUPANTS,
Defendants an@ounterclaimants

V.

CITIBANK, N.A. as Trustee for the Benefit 8WDNSI TRUST SERIES 2018,
PENNYMAC, CORP., SPECIALIZED LOAN SERVICING, LLC,
PENNYMAC LOAN SERMCES, LLC, and CITIMORTGAGE, INC.,
CounterclainDefendants.

OPINION AND ORDER
January 13, 2016

O'TOOLE, D.J.

This case began as a declaratory judgment action brought by Citibank, Glit#fafik”).
Citibank seeksdeclaatory judgment that tholdsthe note and the mortgage on Renee Najda and
Andrew Najda’s (the “Najdas”) Concord, Massachusetts home. Citibanksdiaihold both as
trustee for a trust called SWDNSI Trust Series 281the “Trust”). Citibank hngsa number of
other claimsn order b pursue foreclosure

The Najdas answered abdught counterclaimagainst Citibank as well as a number of

other bankingand servicingcompanies(dkt. no. 13). The gist of theitounteclaims is that

! Citibank nowstatesthat it has transferred its interest to the note and the mortgage toranothe
entity, Christiana Trust, as trustee for PMT NPL Financing 201&nd has moved to substitute
that entity for itself as the plaintiff (dkt. no. 76). The issues raisetdtyntotion are not relevant

to the pending motions to dismiss and are addressed later in this opinion.
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ownership of the note anthe mortgage is not as clear as Citibank presents it, and that
CitiMortgage, Inc. (“CitiMortgage”), the originator of the loan, breacig&dgreement with the
Najdas to forbear opursuing foreclosurdn addition to contract, tort, and statutory damagdes, t
Najdas seek declaratory judgment as to who owns the note and the mortgagef $he entities
answered these claims, while others have moved to dismiss the Najdasrclaims

PennyMac, Corp. (“PennyMac”) and PennyMac Loan Services, LLC (“RIb&3)e to
dismissthe Najdas’counterclains for failure to state a claimapon which relief can be granted
(dkt. no. 25). Counts | and X of the Najdasunterclaimare allegedagainst PennyMac, and
Counts VIII and Xare allegedgainst PLS.

CitiMortgagealsomoved to dismisthe Najdas’ countetaims against it for failure to state
a claim(dkt. no. 39). In response to CitiMortgage’s motidre Najdas subsequently amended
their pleadingsagainst CitiMorgage (dkt. no. 45Consequently, CitiMortgage’s initiahotion to
dismiss is mootCitiMortgage responded with a new motion to dismiss all claims against.it (dk
no. 50). After full briefing and a hearing, that motion, and PennyMac and PLS'mtotitismiss,
are nowresolvedn this order.

When evaluating notion to dismiss, a court musac¢cept as true all weflleaded facts in

the [pleadingland draw all reasonable inferences in favor ofi¢t@mants]” Gargano v. Liberty

Int’l Underwriters, Inc.,572 F.3d 45, 48 (1st Cir. 2009). “To survive a motion itmiks, the

[pleading]must allege ‘a plausible entitlement to reliekitzgerald v. Harris549 F.3d 46, 52 (1st

Cir. 2008) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 559 (20G8¢ als@shcroft v.

Igbal, 556 U.S. 662, 677-80 (2009).

2 The Najdas originally included PLS in Count I, but later dismigesifrom that countdkt. no.
24).



Background

Taking as true the content of the Najdas’ pleadings, the factual basiafaounterclaims
is as follows. In 2007, the Najdas, using CitiMortgage, refinanced the morgageir home. In
2009, thg fell behind onmaking their mortgage payents In telephone conversations in 2010,
the Najdasand CitiMortgage came to an agreement in which the Najdas promised to pay an
additional amount monthly in order to bring their account current (the “Babee Plan”). This
plan was memorialized in a iten document signed by Andrew NajddeéAmended Countercl.,
Exs. A & B (dkt. nos. 48, 452).)® The Najdas claim that during the telephone conversation
CitiMortgage promised to immediately repdineir accountascurrent and also promised to not
institute or continue any foreclosure proceedings against finezontrast, te written Forbearance
Plan provides: “Your account will continue to be reported as delinquentrtoredit reporting
agencies until you bring your account current.” (Amended Countercl., Ex. B, HtelWritten
agreement contains no affirmative promise by CitiMortgageéatmting foreclosure proceedings.

Shortly after the telephone caBijtiMortgage brought an action under the Massachusetts
Soldiers’ and Sailors’ Civil Relief Adfa “servicemember proceeding”) in order to confirm that
the Najdas were not entitled to the benefits of the ServicemembédrR€&lief Act, 50 U.S.C. 88

3901et seq[formerly 50 U.S.C. app.$8501 et seq.]See generallHSBC Bank USA, N.A. v.

Matt, 981N.E.2d 710, 73-16 (Mass. 2013) (describing the statutory framework for such actions).
CitiMortgage pursued no other foreclosure acbahcontinued to report the Najdas’ account as

delinquent.

3 At the motion to dismiss stage, a court may consider documentsonatag by reference in the
complaint, as well as matters of public record, and “other matters chwime court may take
judicial notice.”Seeln re Colmial Mortg. Bankers Corp., 324 F.3d 12, 16 (1st Cir. 2003).
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Throughout 2010, 2011, and 2012, the Najdas’ attempted to sell their mortgaged property.
By May 2011, they had learned of CitiMortgageservicemember proceeding and, through
counsel,unsuccessfully petitioned CitiMortgage to dismiss the action. Theablajegre also
unsuccessful in selling the property. In JuneZ@®iey received what they describe dowball”
offer for their house. According thdr real estate brokethe pendency othe servicemember
proceeding drove awgotentially interestetiuyers. The Najdas claim thhroughthe June 2012
lowball offer, theyfirst learned of how the servicemember proceeding impacted the marketability
of their property.The Najdas were eventually unable to continue paying under the Forbearance
Plan.

Meanwhile,the underlying mortgage and note were shuttled between various banking
entities.All assignments of the mortgage wexeblicly recorded, but there is little on the record
as to the status of the note. As a part of its Complaint, Citibanlealtbgt it possesses the note
and that the note is bearer paper. Nagdas plead that they know that CitiMortgage originally
held the note, but that when they requested copies of the note from \arities they received
inconsistentersions irresponse, all purportint be arue and accurate copy.

The Najdaslsoreceived letters fromariousentities as these papers were changing hands
often to inform them o€hanges in the identity dhe holder or servicer of than Relevant to
the claims at issue hem March 24, 2011, the Najdas received a letter from PLS which identified
PennyMac as the new credifor their loan The Najdasaterreceived another letter from Plo®
August 11, 2014, identifying the Trust as the owner af tthebt.

1. PennyMac & PLS’ Motion to Dismiss

The Najdas bring two claims againstrfdiyMae—declaratory judgment (Count I) and

violation of Massachusetts’ consumer protection I@wapter 93A (Count X3-and two claims



against PLS-violation of the Fair Debt Collection Practices Act (“FDCPA”) (Countl)/dnd
violation of Chapter 93A (CounX). The Najdas’ claims against PennyMac and PLS depend on
thar argument that Citibank is not the proper holder of nimetgage. The Najdas have not
plausibly cast doubt on the mortgage transfess.that reason and the others discussed below, all
but Cownt | against PennyMac is dismissed.

A. Declaratory Judgment Against PennyMac (Count I)

The Najdas contest both whether Citibank holds the mortgage and whethlels ithe
note.Who holds the note is a factual questtbat cannot be resolved by the pleadialygsme. The
declaratory judgment count remains against Pennybl#tat extent

However, the Najdas have not plausibly shown that anyone other than Citibankhieolds
mortgageAs set forth in the pleading$d recorded assignments show a ¢lealoroken chairof
title from Mortgage Electronic Registration System, IfMERS”), the original mortgageas
nominee, to Citibank.

The Najdas’ first challeng® the title chain concerrssspurious assignmeint the record
On August 27, 2012, PennyMattempted to assign the mortgageCitibank However, at ta
time, CitiMortgage held the mortgag@m an earlier assignmehy MERS. Because PennyMac
did notat that timehold the mortgageRennyMac’sattempted assignment was a nullity under

Massachusetts lavdeeBongaards v. Millen, 793 N.E.2d 335, 33845s.2003)#

Later, on September 18, 2012, CitiMortgage assigned the Najdas’ mortgage{d/Rc.
The Najdasallege that PennyMac’s failed assignment somehow tainted CitiMortgage’s

assignment. That argument fails. Assignments of an interest in pragergnd fall on their own

4 Citibank does not claim that the spurious assignment was valid.
5



merits.See, e.g.Butler v. Deutsche Bank Trust Co. Americ&svil Action No. 1210337DPW,

2012 WL 3518560, at *9 (D. Mass. Aug. 14, 2012).

PennyMac executed another assignment on June 24, 2014, assigning the mortgage to
Citibank as trustee for the Trust. Since Pennylihi@npossessed the mortgage, it had the power
to convey it. The Najdas challenge this assignment on the ground that it signeal by an
officer of PennyMac found within the scope of Madsusett&ereralLaws Chapter 183Section
54B. Section 54B provides that a mortgage assignment is binding on an entity if a person
purporting to hold one of a number dsitionsin that entitysigns the assignmentotably, the
list includesa person “otherwise purporting to be an authorized signatory for such enti§.L.LM
ch. 183, 854B. PennyMac’s 2014 assignment was signed by a person purporting to be an
“Authorized Representative (SeePennyMac & RS’ Mem. of Law in Supp. of Their Mot. to
Dismiss Countercls., Ex. E, at 2 (dkt. no-26) That designation falls within Section 54B’s broad
“otherwise purporting” clause and comports witesection’srelaxed signatory requiremen@.

Sullivan v. Kondaur Capital CorgZ N.E.3d 1113, 11921 (Mass. App. Ct2014)(finding that a

signature block which contained no statetreg all of the signatory’s positiomiolated Section
54B).

Because the Najdas’ challenges to the mortgage assignments failatleendt pled a
plausible claim for declaratory relief as to who owns the mortgagar Tlaim for declaratory
judgmentagainst PennyMaie dismissed to that extent.

B. FDCPA Claim AgainsPLS (Count VIII)

The Najdas claim that PLS violated the FDCPA when it sent the Najdasradentifying
the Trust as the owner of their debt on August 11, 2014. Among other things, the FIXBPR#Apr

a debt collector from making a “false, deceptivenesleading representation.” 15 U.S.C. § 1692e.



The Najdas plead that the letter contains a false statement because at the fimsttdid not
own the mortgage. As discussed above, the Najdas have not shown that the nagsiggugeents
were ineffectie, and thus have not shown that anyone other than Citibank, as trustee farsthe Tr
owned the mortgage as of June 24, 2014. Thus, the letter dbmiatina false or deceptive
statemenas allegedThis count is dismissed.

C. Chapter 93A Claims Against PennyMac and PLS (Count X)

Chapter 93A protects consumers from “unfair or deceptive acts or psactittes conduct
of any trade or commerce.” M.G.L. ch. 93A, § &.gractice is unfair if it is within the penumbra
of some commoihaw, statutory, or other established concept of unfairness; is iahnooethical,

oppressive, or unscrupulous; and causes substantial injury to other songinéérthur D. Little,

Inc. v. Dooyang Corp., 147 F.3d 47, 55 (1st Cir. 1998) (quoting Linkage Corp. v. Trustees of Bos.

Univ., 679 N.E.2d191, 209(Mass. 1997)citation, internal quotation markand alterations
omitted)).The outer limit ofwhat conduct violate€hapter 93A is a question of laMilliken &

Co. v. Duro Textiles, LLC887 N.E.2d 244, 259 (Mass. 2008).

Here, the Najdas’ claims that PLS acted unscrupuloasly The Najdas have not pled
facts that show that PLMarch 24, 2011and Augustll, 2014 notices were false or deceptive.
Their pleadingsnclude only speculation that someone else held theamolrgumet concerning
allegedlyimproper mortgage assignments. Theseclusorystatements do not plausibly show that
PLS sent the Najdas any inaccurate communication, let alone comnamibtativas “unethical’

or “oppressive.’'SeeArthur D. Little, Inc., 147 F.3d at 5&uotingLinkage Corp., 679 N.E.2d at

209.
The Najdas’ Chapter 93A claims against PennyMac are similarly urédufdey argue

that PennyMac’s multiple assignments violate the statute, yet point to np timpyrsufferedon



account of PennyMaexecuting these documents or show how this otherwise legal bekavior

assigning interests in lands unfair or deceptiveCf. Juarez v. Select Portfolio Servicing, Inc.

708 F.3d 269, 281 (1st Cir. 2013) (“It is not enough in the context of Chapter 934 allege
that defendants foreclosed . . . in violation of Massachusettsdstgellaw. Something more is
required . ...").

The Najdas also allege that PennyMac is vicariously liable under Chapterfc®
CitiMortgage’s actions, yet nowhere do theleau facts supporting the propositiorthat
CitiMortgage is an agent for PennyMac, or establish that the entitieslaiedrin any way.The
Najdas’ Chapter 93A claims against PennyMac and PLS are dismissed.

. CitiMortgage’s Motion to Dismiss

The Najdas brig eight claims against CitiMortgage: declaratory judgment (Count 1),
slander of title (Count II), breach of contract (Count Ill), breatcthe covenant of good faith and
fair dealing (Count V), promissory estoppel (Count V), negligent misrepréent@ount V1),
unjust enrichment (Count VII), and unfair or deceptive trade practices Ghagter 93A (Count
X). For the reasons explained below, all but Counts I, V, and X are dismissed.

A. Declaratory Judgment (Count I)

For the reasons already discussedNhglas do not plead sufficient facts to plausibly put
the holder of the mortgage in question, and this count is dismissed agaiMsirQdige as to the
mortgage However, because who holds the note is a factual question, their clailectaratory

judgment remais live to that extent.

°> Only Citibank has filed a corporate disclosure statement in accordéthdeocal Rule 7.3.
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B. Slander of Title (Count II)

The Najdas claim that CitiMortgage slandered their title by bringing \aceerember
proceeding in 2010. The Najdas allege that in conjunction wittathien CitiMortgage filed an
affidavit stating that it was the mortgagee, dated October 7, 2010. This affidesifalge, the
Najdas argue, because CitiMortgage was not assigned the mortgage by MER®tober 13.
The Najdas argue that the servicemember action harmed them by clowdinglé¢h leading to
the lowball offers they received when they tried to sell their house.

Slander of title in Massachusetts involves the publication of a falsesat that harms

the interests of anotheBeeDulgarian v. Stone, 652 N.E.2d 603, 609 (Mass. 1995). Fatal to the

Najdas’ claim is that they do not plead how the allegedly false staterttaattCitiMortgage bld
the mortgage six days earlier thaadtuallydid—harmed them. Their claimed injury flows from
the filing of the servicemember proceedingt from the fact that CitiMortgage, as opposed to
some other entity, filed the actionwas not the false statement tladlegedly injuredhe Najdas,
it was the filing of the legal action. Without any causal connectiondegtwhe false statement and
their injury, their claim fails.

C. Breach of Contract & the Covenant of Good Faith & Fair Dealing (Counts Il &

%)

The Najdas contend that CitiMortgage breached the Forbearance Plan ewth th

Specifically, thg claim that CitiMortgage breached its promisg1) list the Najdas’ account as

current and (2) not pursue any foreclosure proceedings. The Najdabat&igibMortgage agreed

® This claim additionally fails becausei# based entirely upon statensodntained in judicial
filings. Such statementre absolutely privileged under Massachusetts Gawrellas v. Viveiros,
572 N.E.2d 7, 10 (Mass. 1991).




to these terms in a phone conversation, but that these terms did not madketheinvritten
agreement.
The Najdascontract claims are barred by the statute of fraBdeM.G.L. ch. 259, § 1.

Contracts to forbear on mortgage rights fall within the staggeMontuori v. Bailen 194 N.E.

714, 716 (Mass. 1935). If a written contract within the statotgradicts ors silent as to a teria
partyclaims was in the oral agreement, tlatpis barred from claiming under that ter8eeA.

B. C. Auto Parts, Inc. v. Moran, 268 N.E.2d 844, 847 (Mass. 1971).

Since neither of #termsthe Najdas wish to enforcare containg within the written
version of the Forbearance Plan,tliannot assert a breach of contract claim upon them. They
likewise cannot assert a claim for breach of the covenant of good faithiadddbng because
theyhave no claims on the substantive terms of the contract. The covenanbtioesateany

additional rights or dutieBeyond the contracts’ terimSeeLiss v. Studeny, 879 N.E.2d 676, 680

(Mass. 2008). These counts must be dismissed.

D. Promissory Estoppel (Count V)

The Najdas also seek to holdtiflortgage to the same two promises under a theory of
promissory estoppel. Promissory estoppel requires that one patey anaromise that induces

another taeasonablyely on that promiseSeeAnzalone v. Admin. Office oftheTrial Court 932

N.E.2d 774, 786 (Mass. 2010).

The Najdas cannot succeed in a claim for promissory estoppel as to@jage’s first
alleged promise, that it would report the Najdas’ account currbetwritten Forbearance Plan
unambiguous that the Najdas’ account would remain delinquent while the plam plasd. See
Amended Countercl., Ex. B, at 4.) Thus, it would be unreasonable as a mattefarftteaNajdas

to have relied on CitiMortgage’s alleged promise that their accounrtivbe listed as currertiee
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HSBCRealty Credit Corp. (USA) v. O'NejllCivil Action No. 1211733RGS, 2013 WL 362823,

at *4 (D. Mass. Jan. 30, 2012)f'd, 745 F.3d 564 (1st Cir. 2014)f. Masingill v. EMC Corp.

870 N.E.2d 81, 89 (Mass. 2007) (finding reliancestatement in contradion of written contract
unreasonable as a matter of fwclaim of negligent misrepresentation).

However, the Najdas do plausibly state a claim for promissory estoppdb a
CitiMortgage’s second alleged promise, that it would not pursue foreeloshe Najdas claim
that CitiMortgage promised it would not bring a foreclosure action, that ghel under the
Forbearance Plan with that promise in mind, that CitiMortgage breachgutdmsse by bringing
the servicemember proceedihgnd that this proceat adversely affectethe marketability of
their propertyThe written Forbearance Plan contains no term that cons#attpromiseThus,
the Najdas adequately plead a claim for promissory estoppel as atiegatipromise.

E. Negligent Misrepresentain (Count VI)

The Najdas bring a claim for negligent misrepresentatiorihe same brokepromise
facts As a tort, negligent misrepresentation has a three year statutetafitins.SeeM.G.L. ch.
260, 8 2A.The Najdas first brought their claims agai@stiMortgage on December 15, 2014
more than three years after CitiMortgage initiated the servicemember prayseddhe Najdas
argue that the discovery rule should toll the statute of limitations for kisi.cUnder the
discovery rule, “a cause of action accrues when the plaintiff discoverthareasonable diligence
should have discovered that (1) he has suffered harm; (2) his harmusas &g the conduct of

another; and (3) the defendant is the person who caused that knmitigton v. Costello7

" While servicemember procgiags are not technically part of foreclosure actigegMatt, 981
N.E.2dat 715-16 at the motion to dismiss stage, the Najdas adequately #tl@gguch an action
is understood to be part of the foreclosure process in Massachusettiatahdt undestanding
damaged their property’s marketability.
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N.E.3d 449, 455 (Mass. 2014). In their pleadings, the Najdas allege that they firstl lefithe
servicemember proceeding in May 20aiwhich time they petitioned CitiMortgage to dismiss
the action. However, theatso argue that they did not ledww the servicemember actidrlarmed
the value of their housantil June 2012, when they received knaball offer.

The discovery rule does not savésttiaim from being timebarred. The Najdas kneof
the claimed wrongful conduetthe commencement of the servicemember actionMay 2011;
according to them, in commencing the act@niMortgage breachehat thg allegewas a
binding agreementThey cannot now claim that they were unaware of any harm done to them
because they did not have an exact dollar fijorelamagesintil 2012 Indeed, the Najdas had
their legal counsel petition CitiMortgage to drdye tservicemember action in 2011. Thie
cause of action accrued at the latest in May 2011, more than three gfaestbe Najdas filed
ther claim against CitiMortgage. The negligent misrepresentation claim isoémed®

E. Unjust Enrichment (Count VII)

Unjust enrichment is an equitabl&ien that ordinarily is inapplicable “where there is a

valid contract that defines the obligations of the partiBeS. Med. Ctr. Corp. v. Sec’y of the

Exec. Office of Health & Human Sery9.74 N.E.2d 1114, 1132 (Mass. 2012) (citing Restatement

(Third) o Restitution and Unjust Enrichment § Bere, the Forbearance Plan, the note, and the
mortgage govern the rights of the partiBse Najdastlaim for unjust enrichment is inappropriate

in this circumstancand must be dismissed.

8 In any event, the negligent misrepresentation claim stands on shaky grohifel frdtidulent
misrepresentation caancompas$alse statements of present intentiegardingfuture conduct,
seeStarr v.Fordham 648 N.E.2d 1261, 1267 (Mass. 1995), it is unclear how one negligently
misrepresenbne’s present intention of future conduct. Notably, the Najdas did not plead fraud.
The Najdas’ claim on these facts is better understood as one for prgneissxppel.
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G. Chapter 93A (Count X)

The Najdas also bring a Chapter 93A actagainst CitiMortgage for its actions with
regards to the Forbearance Plahe gist of the Najdas’ Chapter 93A claagainst CitiMortgage
is that ittreated them unfairly by promising one thing over the phone and doing another on paper.
Thosefactual allegationplausiblycreatea claim for relief under Chapter 93A.

IV.  Other Outstanding Motions

While the motions to dismiss were pending, the parties filed a numbéhnesf raotions.
CitiMortgage movd to stay discoverpending the outcome of its motion to dismiss (dkt. no. 72).
PennyMac and PLS jogdthat motion (dkt. no. 78). As this order resolves the outstanding motions
to dismiss, those discovery motions are now moot. CitilaaokSpecialized Loan Servicing, LLC
(“SLS”) also move for an extension of tinbatil January 15, 2016 serveseveraldiscovery
responses (dkt. no. 79). That motion is grami@tw pro tunc.

Citibank also notified the Court that it has since transferred its interéisé inote and
mortgage to Christiana Trust, a division of Wilmington Savings Fund $o&&8B, not in its
individual capacity, but solely as separate trustee for PMT NPL Fim@a2€i151 (“Christiana
Trust”), andmovesto substitute Christiana Trust for itself as plaintiff (dkt. no. 76). Instdo@e
motion, Citibank also seeks leave to amend its complaint to add SantandeNBa, f/k/a
Sovereign Bank, N.A. (“Santander”) asarty-in-interest. Citibank claims that it discovered that
Santander holds a junior mortgage on the Najdas’ home.

The Najdas’ oppose adding Santander as a-paityterest on several grounds, among
them thatdoing so will complicate the litigation. Theygare that'[i]f Santander is joined as a
party, defendants/counterclaim plaintiffs will need to assert multipimglagainst Santander to

preserve those claims.” (Defs./Coemt. Pls.” Opp. to Pl.’s Mot for Leave to Ameiits Compl.
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& to Substitute Part?l. 6 (dkt. no. 81).Jhe Najdas are incorrect. In a foreclosure action by a
senior mortgagee, the mortgagdnere, the Najdasand the junior mortgageehere,

Santander-would both be defendantSee, e.q.First Colonial Bank for Sav. v. Bergero646

N.E.2 758, 759 (Mass. App. Ct. 1995). Thus, a hypothetical claim by the Najdas against
Santander would properly be labelled as a crossclamssclaims, unlike some counterclaims,
are not compulsory under the Federal Rules of Civil Procedure and do not feebréaght in

the same action in order to preserve th8egeFed. R. Civ. Pro. 13(g).

However, as written, ther®posedAmended Complaint raises another isskederal
jurisdiction inthis cases based on diversity of citizenshifee28 U.S.C. § 133(a)(1). The
Proposed Amended Complaint states that Christiana Trust is ¢tkmmini Delaware. It also
identifies Delaware as Santander’s domicile, calling into question thist'€ subject matter

jurisdiction. SeeAm. Fiber & Finishing, Inc. v. Tyco Healthcare Grp., LP, 362 F.3d 136:43

(1st Cir. 2004). Citibank’s motion is therefore denied without prejudice. Gkibmay file
additional motions to add these partigsa showing thatioing so would be consistent witthis
Courts subject matter jurisdiction
V. Conclusion

For the foregoing reasons, PennyMac and PLS’ Motion to Dismiss Colairtes (dkt. no.
25) is GRANTED in part and DENIED in part. All claims are dismissetbaPLS and PLS is
dismissed from the cas€ount Xis dismissed as to PennyMac, and Count | is dismissed as to
PennyMac to the extent that it asserts a controversy regarding the owradr#ine mortgage.
Count | otherwise remains concerning the ownership of the note.

CitiMortgage’s initial Motion to Dismisgdkt. no. 39) is MOOT. CitiMortgage’s renewed

Motion to Dismiss (dkt. no. 50) is GRANTED in part and DENIED in part. Counts, IV, VI,

14



and VIl are dismissed as to CitiMortgage. Count | is dismissed @gikbortgage to the extent
that it asserts eontroversy regarding the ownership of the mortgage. Count V is dismissed to the
extent that it asserts a claim for promissory estoppel on the thedr@itiMortgage promised to
make the Najdas’ account current. CaunandV otherwise remaimnd Couni remains.
CitiMortgage’s Motion to Stay (dkt. no. 72) and PennyMac and PLS’ Joionfle
Counterclaim Defendant CitiMortgage’s Motion to Stay Discg\dkt. no. 78) are both MOOT.
Citibank and SLS’ Motion for an Extension of Time to Serve Discovery &egs to Defendants
(dkt. no. 79) is GRANTEDunc pro tunc. Citibank’s Motion for Leave to Amend Its Complaint
and to Substitute Party Plaintiff (dkt. no. 76) is DENIED without prejudice.
It is SO ORDERED.

/s/ George A. O'Toole, Jr.
United States Disict Judge
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