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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DEREK 1ZZ0,

Plaintiff,
Civil Action No. 14-cv-13607-ADB
V.

GENESCO, INC. d/b/a/ LIDS,

L R T T R

Defendant.

MEMORANDUM AND ORDER
March 22, 2016

BURROUGHS, D.J.

Plaintiff Derek Izzo (“1zzo”)alleges that in August 2012, tvas terminated as manager
of Lids’ Braintree, Massachusetts store for safig to admit to his supervisor that he had a
substance abuse problem. In thetion against Genesco Inc. (“Gene” or “Defendant”) as the
owner and operator of Lids, 1zzo charges thattermination violated the Americans with
Disabilities Act (Count I) antMass. Gen. Law. Ch. 151B (Coun}.IPresently before the Court
is Genesco’s Motion for Summadudgment. The Court findsahGenesco is entitled to
summary judgment on Count II, but not Countherefore, for the reasons stated herein, the

Motion is GRANTED IN PART.

.  Factual and Procedural Background
a. Procedural History
Izzo filed his Complaint in this actioon September 10, 2014.GE No. 1]. Genesco
answered on January 15, 2015 [ECF No. 10],the parties conduaaliscovery through
October 31, 2015. [ECF No. 22]. Genesco fitsdMotion for Summary Judgment, which

included a memorandum of law and statenoénindisputed facts, on December 16, 2015. [ECF

Dockets.Justia.com


https://dockets.justia.com/docket/massachusetts/madce/1:2014cv13607/163978/
https://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2014cv13607/163978/42/
https://dockets.justia.com/

Nos. 31-33]. On January 15, 2016, 1zzo filed typosition brief, a response to Genesco’s
statement of undisputed material facts, and amstant of material facts in dispute. [ECF Nos.
35-37]. Genesco replied on Fahry 5, 2016. [ECF No. 41].
b. Factual Background

Defendant Genesco owns and operates daetad stores, including Lids, which sells
hats and other sports-related memoraldit&F No. 35  1.]. Starig in 2006, 1zzo was the
manager of Lids’ Kingston, Massagdetts store. Id. | 4. I1zzo waubsequently promoted to a
larger store in the Saugus Square One Mall, ialddassachusetts, at wh point Matthew Clark
became his supervisor. Id. 11 5, 7. Soon thereafter, 1zzo quit because of the commute. Id. 9. In
2009, Izzo was recruited back to Lids by lanitially as manager of the Kingston,
Massachusetts store. Id. 1 10. He was an pkagnemployee and ultimately promoted to
successively larger stores, first to Downtown Crossing in Boston and then to one of Lids’ largest
stores in Elizabeth, NeJersey. Id. 11 11-15.

Approximately seven months into his new position in New Jersey, at some time in 2011,
Izzo told Clark that he had been robbedwat point and forced to witness his girlfriend be
sexually assaulted. Id.  17. Izzo informed Clak he no longer felt safe in New Jersey and
asked whether he could return to Massachuddtt§.18. Clark helped Izzo transfer to Lids’
Hanover, Massachusetts stoned @ few months later, Izzeebame manager of the Braintree
store. Id. 1 19-20.

In 2012, troubled by the Braintree store’s pperformance, Clark visited the store in
April, July, and August and raised numerouscans to 1zzo about ¢hstore’s disappointing
sales and poor operations. Id. 11 27-51. Each tienvisited, Clark completed a Store Visit

Report to track the store’s progress, and eapbrt found numerous aspects of the store’s



performance lacking. [ECF Nos. 32-5, 32-6, 32-7]th@ April Store Visit Report, for example,
Clark gave the store an overstiore of 51.3%, which according to Clark, is equivalent to a grade
of F. [ECF No. 32-5; Ex. 32-¢Clark Tr.”) at 39:22-23]. In Aigust, the store showed slight
improvement, and Clark gave the store an overallesof 56.4%, also equivalent an F. [ECF No.
32-7; Clark Tr. at 40:9-10]. Afteeach visit, Clark gave Izzbe opportunity to comment on his
evaluation, but Izzo did nalispute any of the finding$ECF No. 35 1 39, 46, 50].

Although there are minor discrepancies in hbesparties’ describe these visits, both
parties agree that in 2012, theaBritree store was not meetingstde goals and that Clark had
found numerous aspects of tere’s operations deficienthe parties do, however, dispute
aspects of Clark’s second August 2012 visit toBnaintree store, which ultimately resulted in
Izzo’s employment withLids terminating.

Both parties agree that&k visited the store on Augua4, 2012, to review the store’s
performance and complete a Store Visit Reg&@F No. 35 1 47]. They also agree that Clark
returned to the store on August 2012, and that he and Izzo wenmtthe mall food court to talk.
Id. 911 55-56. As recounted by 1zzo, the short epsation ended with Clark demanding that 1zzo
admit to a substance abuse problCF No. 35-2 (“lzzo Tr.”) ab7:6-13]. Clark told Izzo that
if he did not admit to abusing drugs or alcolin@,would not be allowed back into the store. Id.
at 57:15-16. According to 1zzo’s deposition testimg, “[Clark] said if Ididn’t confess to having
a drug or alcohol addiction, | would not be all@ate return to work. | did not have a drug or
alcohol problem, so | was not admitting to something that | was not, and in turn was not allowed
to go back to employment.” Id. at 63:3-7. “[B]ecause | would not admit to having a substance
abuse problem, which | did not have,” Izzo expéd, he was escorted back to the store to

retrieve his cellphone and jacket, ahdn terminated. Id. at 57:21-24.



Genesco offers a different version of eveiitsey contend that 1zzo quit, rather than
being fired, and that Clark never demanded thead hdmit to a substance abuse problem. Rather,
as recounted by Clark during ldsposition, after attempting to\&a conversation with 1zzo
about how he could improve at work, and igetino response, Clark became concerned about
Izzo and tried to determine if Izzo was expeading any personal problenj€lark Tr. at 62:16-
64:23]. He then reminded Izzo, “in an attempt tosighim] in getting help he might need,” that
the company had an Employee Assistance PnogEsAP) that offered treatment programs for
drug or alcohol abuse. [ECF No. 827; Clark Tr. at 77:16-78:5He also offered Izzo a leave of
absence. [Clark Tr. at 78:6-7]. After Izdeclined, and again offered no suggestions for
improving his work performance, Clark tolezb that he would need to contact Human
Resources to commence more formal disciplineal9:2-23. At that poitnaccording to Clark,
Izzo put down his keys and Wad out. Id. at 70:22-71:1.

After Izzo left, Clark says that he returntedthe store, told Theresa Pawlendzio, the
Assistant Store Manager, tHaro had resigned, and askedethrer she was interested in
becoming the Store Manager. Id. at 72:16-73:4el,as Clark left th mall that evening, he
visited the other Lids store located in the matid similarly told Paul Wentworth, the Store
Manager, that 1zzo had resigned. Id. at 73:17-74:6. That sam€ldak also contacted Raeanne
Quarterson of the Human ResourBepartment to report thatdo had resigned. Id. at 74:7-13.
The phone log of Clark’s conversation with Quarterson reads as follows:

On 8/30/12 Matt Clark had a conversation with Derek about what was

going on in the store and how he’s changed over the past year. The

conversation turned infoow Matt and the company is there to help him

if he needs help, since @asn’t been the sanperson since the incident

that happened last year. He offé@ LOA and EAP number, but Derek

resigned and thanked Matt for tagihis time to talk to him.

[ECF No. 32-8].



Clark testified that at the August 30 meetilzgo refused his requett memorialize his
resignation in writing, so that leould avoid being disqualdd for unemployment benefits:

“You are resigning? And he said, [y]es. He histkeys down. And | said, don’t you want to put
that in writing all the time you gmt with our company? And to which his response, [n]o, if | do
that, |1 can’t collect, which | arassuming he meant can’t collecteamployment benefits.” [Clark
Tr. at 70:24-71:6]. Lids did not contest Izzgigbsequent unemployment claim. [ECF No. 33 §
100].

In January 2013, Izzo filed a chargeda$crimination with the Massachusetts
Commission Against Discriminatn (“MCAD”) alleging that Lidshad violated the Americans
with Disabilities Act (“ADA”) and Mass. Gen. va ch. 151B (“Chapter 151B”) for firing him
based on the erroneous belief thatwas addicted to alcohol addigs. [ECF No. 35-4 at 5-7].
On October 11, 2013, the MCAD issued a probable cause determination. [ECF No. 35-3]. He
filed his Complaint in tis action in September 2014 again iclaig that his termination violated
the ADA and Chapter 151B. [ECF No. 1].

[I.  LEGAL STANDARD

Summary judgment is appropeawhere the movant can show that “there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). “A fact is material if its resdion might affect the outcome of the case under the

controlling law.” Cochran v. Quest Software¢cIn328 F.3d 1, 6 (1st Cir. 2003) (citation

omitted). “A genuine issue exists as to suchd if there is evidence from which a reasonable
trier could decide the fact either way.” Id. (citation omitted).

“To succeed in showing that there is no geeulispute of material fact,” the moving
party must point to “specific eveshce in the record that woubé admissible at trial.” Ocasio—

Hernandez v. Fortufio—Burset, 777 F.3d 1, 4 Clist2015). “That is, it must ‘affirmatively
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produce evidence that negates an essential element of the non-moving party’s claim,’ or, using
‘evidentiary materials already dite . . . demonstrate thatémon-moving party will be unable

to carry its burden of persuasion at triald. at 4-5 (quoting Qanona v. Toledo, 215 F.3d 124,

132 (1st Cir. 2000)). “One of the principal purposethefsummary judgment rule is to isolate

and dispose of factually unsupportddims or defenses . . ..” Celotex Corp. v. Catrett, 477 U.S.

317, 323-24 (1986). Once the movant takes the podhiat the record fails to make out any
trialworthy question of materidct, “it is the burden of theonmoving party to proffer facts

sufficient to rebut the movant&assertions.” Nansamba v. No$hore Med. Ctr., Inc., 727 F.3d

33, 40 (1st Cir. 2013) (citation omitted).

In reviewing the record, the court “must take evidence in the light most flattering to
the party opposing summary judgment, indulgingelsonable inferencestimat party’s favor.”
Cochran, 328 F.3d at 6 (citation omitted). ThetRuiscuit has noted thdhis standard “is

favorable to the nonmoving party, but it does neediim a free pass to trial.” Hannon v. Beard,

645 F.3d 45, 48 (1st Cir. 2011). “The factual cantdfliupon which he relies must be both genuine

and material,” Gomez v. Stop & Shop Suparket Co., 670 F.3d 395, 397 (1st Cir. 2012), and

the court may discount “conclusory all¢éigas, improbable inferences, and unsupported

speculation.” Cochran, 328 F.3d at 6 (quofiledina—Mufioz v. R.J. Reynolds Tobacco Co.,

896 F.2d 5, 8 (1st Cir. 1990)). “If the evidencenierely colorable, or is not significantly

probative, summary judgméemay be granted.” Medina—Mufioz, 896 F.2d at 8.

(1. DISCUSSION
Discrimination claims under both the ADAc Chapter 151B are evaluated under the

three step burden-shifting framework settidrt McDonnell Douglas Corp. v. Green, 411 U.S.

792 (1973). See Tobin v. Liberty Mut. Ir8o., 433 F.3d 100, 104 (1st Cir. 2005). Step one




requires that the plaintiff establistpama facie case of discrimination. I@his in itself has three
elements, requiring a plaintiff forove that: (1) he suffers froendisability or handicap, as
defined by the ADA or Chapter 151B; (2) he vmevertheless able to perform the essential
functions of his job, either with or withot#asonable accommodation; and (3) the defendant
took an adverse employment action against him Isecaf) in whole or in part, his protected
disability. 1d. Under th first element of thprima facie case, the plaintiff d@enot have to show
he is actually disabled; being “regarded as” llisd also qualifies an individual for protection

under the ADA and Chapter 151B. 42 U.S.C. § 12102(1); see Sullivan v. Neiman Marcus Grp.,

Inc., 358 F.3d 110, 117 (1st Cir. 2004) (notithgt the ADA “protect[s] employees from
discrimination based on their employer’s mistakepression that they are disabled”). If the
plaintiff is able to establish thigima facie case, an inference ofsdirimination arises and, at
step two, the burden shifts to the defendamrtculate a legitimate, nondiscriminatory reason
for the termination and to produce credible ewvick to show that the reason advanced was the
real reason. Tobin, 433 F.3d at 105slly if the defendant offers legitimate justification, the
burden shifts back to the plaintiff, who, at stepee, must show that defendant’s proffered non-
discriminatory reason was “mere pretetbaking discriminatory animus.” Id.

Though both the ADA and Chapter 151B use this same general burden-shifting
framework, there are relevant differences lestwstate and federal law, and accordingly, the
Court will analyze the tev counts separately.

a. Count |: Americans With Disabilities Act

1. Step 1: Prima Facie Case

Genesco first contends that it is entittecssummary judgment on Count | because 1zzo

has not stated @rima facie case of discrimination. Accordjrto Genesco, Izzo does not suffer



from a disability covered by the ADA and, evassuming he does, it did not take any adverse
action against him because of it.

Generally speaking, to satisfy the first prong offihena facie test—establishing that
plaintiff suffers from a protectedisability—a plaintiff must showhat he: (A) has a physical or
mental impairment that substantially limits onenwre major life activitis; (B) has a record of
such an impairment; or (C) is regarded asgguch an impairment. 42 U.S.C. § 12102(1). An
individual is “regarded as” diséed when he is perceived aving a physical or mental
impairment, regardless of whether the impairmeniallst exists or is perceived to limit a major
life activity. 42 U.S.C. § 12102(3).

Because this case involves perceived dragamsl/or drug addiction, the Court must also
refer to Section 104 of the ADA, which contamsarve-out for current drug users as well as a
safe harbor for drug addicts and falsely pered drug users. Under Section 104, employees
“currently engaging in the illegaise of drugs” are expressly excluded from protection under the
ADA, where an employer acts on the basis of suggh 42 U.S.C. § 12114(a). Under the same
section, recovered or recoveridgug addicts and individuals fl®neously regarded as engaging
in” illegal drug use are expreggprotected. 42 U.S.C. 8§ 12114(b)(1)-(3). As a result, if an
employee is terminated for illegal drug use, andéshe fact engaging isuch use, he does not
gualify as disabled under the ADA. If an employerascurrently engaginm the illegal use of
drugs, however, but is erroneoushgarded as engaging in sugde, then he does qualify for

protection under the ADA. See Thompson v. Ba2d5 F.3d 890, 896 (9th Cir. 2002) (“While

the term ‘qualified individual witka disability’ does not includen individual who is currently
engaging in the illegal use of drugs, the ADA dpestect individuals . . who are erroneously

regarded as using drugs when they are hdielsen v. Moroni Feed Co., 162 F.3d 604, 610




(10th Cir. 1998) (“[T]he ADA protects employees who are erroneously regarded as being current
illegal drug users.”y.
Here, Genesco admits that, “accepting Plaintiff's versioneofiigust 30, 2012 meeting
as true . . . [Mr. Clark] thought that Mr. Izzo was currently using drugs or alcohol as a means of
dealing with the effects of tressault on him and his girlfriendECF No. 41 at 3]. Moreover,
Izzo has denied that he wasuadty using drugs. [I1zzo Tr. &7:19]. Thus, there is a genuine
dispute as to whether Clark enemusly perceived 1zzo as a cuntrdrug user, which satisfies the
first element of therima facie case for purposes of the pending mofion.
SeparatelyGenescargueghat 1zzo cannot establistpaima facie case of
discrimination because it did not take any adgeaction against him. According to Genesco,
Izzo dropped his keys and left s@on as Clark said he plannedrtibiate a formal disciplinary
proceeding. Therefore, Genesco claims, Izzoratiter than having been fired. According to

Izzo, however, he was escorted out when hesegfio admit to drug or alcohol abuse. Whether

1 Genesco argues that under Jones v. City of Boston 752 F.3d 38 (1st Cir. 2014), individuals
erroneously regarded as drudgacts are protected under the AD#\t individuals erroneously
regarded as current drug usars not. By its specific language, however, the ADA protects those
who are “erroneously regarded as engaging inilldgal use of drugs], but [are] not engaging in
such use.” 42 U.S.C. § 12114(b)(3). In Jones pihintiffs claimed they were fired “on account

of an erroneous perception thléy were drug addicts.” 7523¢d at 58. The First Circuit found
that on the record, no juryald reasonably conclude that defendants were motivated by a
perception, erroneous or not, thaaiptiffs were addicted to drugas the evidence demonstrated
that they were concerned about drug useeratimn addiction. Id. at 58-59. Under Jones and
pursuant to the clear language of the statsédf, recovered or movering drug addicts and
individuals “regarded as” druaddicts are protected under thBA, 42 U.S.C. 88 12114(b)(1),

(2); 42 U.S.C. 8§ 12102(1)(c). This is in addition to individuals erronesaglgrded as currently
engaging in illegal drug use ho are also protected under thBA, as distinct from people
currently using drugs who are not similarly protected. 42 U.S.C. § 12114(b)(3).

2|zzo also alleges that he wasameously perceived as an alcoholic. [ECF No. 1 § 18]. “There is
no question that alcoholism is an impairmentdorposes of the first png of analysis under the
ADA.” Bailey v. Georgia-Pac. Corp., 306 F.3d 1162, 1167 (1st Cir. 2002). Genesco does not
contest this in its motion.




Izzo quit or was fired, and thus whether thdddeant took an adversetion, is a question of
fact for a trial jury to resolve. As the MD found, and this Courtow confirms: “Whether
Complainant voluntarily resigaeafter being confrontedith his alleged performance
deficiencies or whether Respondent termin&ecthplainant because they perceived him as a
disabled person is an issue in dispute moreldeifar a fact finder to determine.” [ECF No. 35-
3 at 6].

Genesco does not challenge any other aspects of [xzwig facie case. Therefore,
drawing all inferences in I1zzo’s favor for parses of the motion for summary judgment, the
Court finds that Plaiiff has established prima facie case of discrimination under the ADA.

“The burden for establishing a prima facie caseot onerous.” Douglas v. J. Penney Co., 474

F.3d 10, 14 (1st Cir. 2007). Based on the recoxd Inefore the Court, 1zzo has met this burden.

2. Step 2: Legitimate Non-Discriminatory Reason

Next, because 1zzo has establishgdima facie case of discrimination for purposes of
the summary judgment motion, the burden shdt&enesco to provide a legitimate,
nondiscriminatory reason for terminating 1zZohis entails only a burden of production, not a
burden of persuasion; the taskpobving discrimination remairtbe claimant’s at all times.”

Mesnick v. Gen. Elec. Co., 950 F.2d 816, 823 (1st1891). The record contains substantial

evidence that 1zzo was performing poorly atkvprior to his termiation. From April through
August 2012, the Braintree store, managed by kzt®ived poor reviewss sales were below-
target and numerous other aspects of its operatiens also deficient. zo was told about these
deficiencies and did not chahge them. Based on this esitte, Genesco has provided a

legitimate, nondiscriminatory reason for terminating Izzo.
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3. Step 3: Pretext
Lastly, the burden shifts back to Izmmshow that the employer’s stated non-

discriminatory reason was pretextual. “To defaahotion for summarypgment, Plaintiff need
only show that her ability to meet her burdermpuaiving pretext ‘turns on a genuine issue of

material fact.” Weeks v. Lower Pioneer N& Educ. Collaborative, No. 14-30097-MGM, 2016

WL 696096, at *9 (D. Mass. Feb. 19, 2016) (quotBwio-Feliciano v. Villa Cofresi Hotels, Inc.,

779 F.3d 19, 23 (1st Cir. 2015)). Because difcult for an employee to determine the
legitimacy of its employer’s motive, “whereptaintiff in a discrimination case makes out a
prima facie case and the issue becomes wheta@amtployer’s stated nondiscriminatory reason
is a pretext for discrimination, courts mustdaaticularly cautious abogranting the employer’s

motion for summary judgment.” Hodgens v.rG®ynamics Corp., 144 F.3d 151, 167 (1st Cir.

1998) (internal quotation omitted). Still, “if t@n-moving party rests merely upon conclusory
allegations, improbable inferences, and unsupported speculation, summary judgment may be
appropriate even where imteis an issue.” 1d.

Genesco asserts that on the pressgord, Plaintiff cannot providany evidence of
pretext that disproves Defendanegitimate, nondiscriminatorgrounds for termination. [ECF
No. 32 at 23]. In making thigssertion, Genesco ignores theputed facts surrounding the
August 30 meeting. Though it is undisputed tlzabls work performance was lacking leading
up to the meeting, it is disputed whether this wee reason he was let go. According to 1zzo’s
version of events, he was fired immediatelgrahe refused to admit to a substance abuse
problem. If a jury were to find 1zzo’s testimonyedible, it could find Genesco’s alleged motive

illegitimate and pretextual. See Pina v. ChifdsePlace, 740 F.3d 785, 802 (1st Cir. 2014). (“It

is well-settled that a judge musbt engage in making credibility determinations or weighing the
evidence at the summary judgment stage.”).
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For the foregoing reasons, 1zzo is notiteed to summary judgment on Count I. Taking
the evidence in the light most faade to 1zzo, he has establisheprama facie case of
employment discrimination, and cted a triable issue of fact &swhether Genesco’s stated
reason for terminating him was pretextual.

b. Count Il: Mass. Gen. Law ch. 151B

An employment discrimination claim under &ter 151B is assessed under the same
burden-shifting framework employed above: pldiriiears the initial burden of establishing its
prima facie case; the burden then shifts to the defahtaarticulate non-discriminatory reasons
for its actions; and last, the burden shifts badkéoplaintiff to show that the non-discriminatory

reasons are pretextual. Murray v. Warremps, LLC, No. CIV.A. 11-40176-DPW, 2013 WL

5202693, at *3 (D. Mass. Sept. 12, 2013). Withis tfeneral framework, however, there are
certain areas where state daderal law diverge, one @fhich is significant here.

Specifically, in 2008, the ADA, but not Chapter 151B, was amended to make it easier to
bring a “regarded as” discrimination claim. Id *4t5. Prior to the amendment, courts had taken
a narrow view of “regarded as” discrimir@ti requiring proof that the employer regarded
plaintiff as having a disabilitthat substantially limited a major life activity. This was a
significant hurdle. Proof that andividual was regarded as unable to perform a particular job
(i.e. his current job) did nobaostitute proof of a substantial limitation in a major life activity;
instead, the claimant needed to show that reregarded as “significtlg restricted in the

ability to perform either alass of jobs or abroad range of jobsin various classes as compared

to the average person having comparable trgirskills and abilities.Sullivan, 358 F.3d at 117

(internal quotations omitted) (emphasis in original).
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Through the ADA Amendment Act (“ADAAA”)Congress stripped this requirement.
Now, “[a]n individual meets the gelirement of ‘being regarded having such an impairment’ if
the individual establishes that he or she leenlsubjected to an amti prohibited under this
chapter because of an actual or pered physical or mental impairmeskether or not the
impairment limits or is perceived to limit a major life activity.” 42 U.S.C. § 12102(3)(A)
(emphasis added).

This is not the law in Massachusetts, ventdre older, more demanding standard still

applies. In 2003, consistent with the federal & that time, the SJC held_in City of New

Bedford v. Massachusetts Comm’n Against Bisination, 440 Mass. 450 (2003), that to be
regarded as handicapped under Chapter 2% plaintiff must show tht he was regarded as
having an impairment that substantially limited a major life activity. The SJC set forth a three-
step analysis for determining whet a plaintiff has demonstratedthhe is, or is regarded as,
handicapped within the meaning©hapter 151B: “First, weanisider whether a plaintiff's
condition, actual or perceived, constitutasental or physical ‘impairment.” Second, we
determine whether the life activitprtailed constitutes a ‘major’ life activity as defined in G.L.

c. 151B, § 1(20), and its accompanying reguikeiol hird, tying the two statutory phrases

together, we ask whether the impairmaiuistantially limited the major life activity.” Id. at 463

(internal quotations ancltations omitted) (emphasis in origi. In City of Bedford, a police
officer argued that he was perceived as havingeatal impairment that substantially limited his
major life activity of working. The SJC rejected lulaim, finding that an employee is regarded

as having a substantial limitation on the mdiferactivity of workingonly if his perceived

3“[T]he ADA uses the term ‘disability,” and @jpter 151B uses the term ‘*handicap.” Faiola v.
APCO Graphics, Inc., 629.3d 43, 47 n.2 (1st Cir. 2010).
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impairment “prevents or significantlysticts the individual from performingclass of jobs or a
broad range of jobs in various classes.” 1d. at 464 (empisan original). The officer was not
handicapped, since he was only perceived as ut@plerform a particulaaispect of a particular
job. Id. at 466.

The statutory language the SJC relied on in City of New Bedford has not been amended

nor has the case law evolved, and theretbeemore demanding pre-ADAAA standard applies
to a Chapter 151B “regarded as” employndiatrimination claim. See Murray, 2013 WL
5202693, at *6 (noting that “[p[+ADAAA federal caselaw remains particularly analogous to
the M.G.L. 151B analysis because Massachubaisiot amended M.G.L. 151B in the same

way that Congress amended the ADA"); Métsw. Savers, Inc., No. CIV.A. 11-10956-DJC,

2012 WL 32579, at *8 (D. Mass. Jan. 6, 2012) (dssmig Chapter 151B claim because plaintiff
did not demonstrate that employer regarded heubstantially limited in the major life activity

of working); Boston Police Dep't v. Kalgski, No. SUCV200904978C, 2014 WL 5422562, at

*7 (Mass. Super. Aug. 15, 2014) (noting thatyGif New Bedford “remains governing law,”

even after ADAAA); but see Gil v. Vorke LLC, 697 F. Supp. 2d 234, 239 (D. Mass. 2010)

(“The court is . . . confident &t the Supreme Judicial Court)S would apply the same revised
standard in interpreting the term diday for purposes of Chapter 151B.").

Izzo contends that even under the mdeenanding standard, his Chapter 151B claim
survives, because he has shown that he was emjasdsubstantially limited in the exercise of
the major life activity of workinglzzo argues that “Mr. Clark’s g that Mr. 1zzo’s impairment
was so severe that he could not even be trustextum to the store, certainly implies that Mr.
Clark would have also considaer Mr. 1zzo unfit for any othrekind of employment.” [ECF No.

37 at 10]. Even crediting 1zzo’s version of events, this inference is a stretch too far. “Proof that
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an individual cannot perform a single, particyédr does not constitute ffpof of] a substantial
limitation in the major life activity of workig.” Sullivan, 358 F.3d at 116 (internal quotations

omitted); see also Bailey v. Georgia-P@orp., 306 F.3d 1162, 1170 (1st Cir. 2002) (“Since

Bailey adduces no evidence that his employer tholightas unfit for eithea class or a broad
range of jobs, his ‘regarded as’ claim of disability must fail.”). That Clark would not allow 1zzo
back to the store and his currguib indicates only that Clankay have believed 1zzo unfit for

his current job, but does not alswlicate that Clark perceived Izas so disabled that he was
unfit for a broad range of jobs. Accordinglgzb has not presentegiidence from which a
reasonable jury could find I1zzo handicappedamChapter 151B, and his state law claim is
therefore dismissed.

V. CONCLUSION

For the foregoing reasons, Genesco’s Motion for Summary Judgment is GRANTED IN

PART. Genesco is entitled to summary judgtreanCount Il of 1zzo’scomplaint, alleging
discrimination under Mass. Gen. Law. ch. 151B,rdmttCount I, alleging discrimination under
the Americans with Disabilities Act.
So Ordered.
Dated: March 22, 2016
[s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT COURT JUDGE
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