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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-13766GA0O

ERICS. KUPPSERSTEIN and LISA. KUPPERSTEIN
Plaintiffs,

V.

BANK OF AMERICA, NATIONAL ASSOCIATION, and OCWEN LOAN SERVICING, LLC
Defendants.

This action arises from a mortgage transaction between the plaififts,and Lisa
Kupperstein, and defendants Bank of AmeriNa., (‘BANA”) , which isthe noteholder,and
Ocwen Loan Servicingvhich isthe mortgage servicdn their amended complainbe plaintiffs
asserfifteen sate and federal claim$he defendants hawveovedto dismisshe complaint

A. Counts #V — RescissionQuiet Title,& Declaratory Judgment

Massachustts General Laws Chapter 140D, Sectiid(a) provides an obligor in a
“consumer credit transactioWith a rightto rescind withinthree days followinga transaction
where ‘a security interesincluding any such interest arising by operation of lswgr will be
retained or acquired in any propet The plaintiffs réinanceda mortgage loaon February 21,
2008;as to that transaction, theight to rescind expired four yedeger, in 20121d. § 10(f).In
February 2015, the plaintifsnddefendantsin resolving a dispute pending in the Massachusetts
Land Court, agreed to amend the property description in the mortgage. The plelatiffthat
theamendmengave them aenewedight to rescindl disagree. e statutoryright of rescission

arisesonly in a“consumer credit transactidrid. 8 10(a);_May v. SunTrust Mortg., Inc., 7 N.E.3d

1036, 103 (Mass. 2014)An amendment to thpropertydescription thatloes not involve any
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additional borrowing and does not alter the borrower’s credit terffinsamrcial obligationis not a
“consumer credit transaction” within the meaning of the stahéeause it does not involve any
new extension of “credit,” which the statutefides as “the right granted by a creditor to a debtor
to defer payment of debt or to incur debt and defer its payhMr@.L. ch. 140D, § 1.

The plaintiffs alsalaim thatthe Closing Instructionsom the February 2008 refinancing
give them the benefit of a reneweskcissionperiod following“any change”to the mortgage
documentsHowever, the plaintiff€amot demonstratenait the Closing Instructions, whietere
addressetb the lendes closirg agent, impose a contractual right enforceable by them agzenst
defendantsAccordingly, Counts | through IMwhich all rest on the plaintiffsclaimedright of
rescissionaresubject to dismiss.

B. Count V —Fair Debt Collection Practices AGEDCPA)

This claim fails againstBANA as BANA is not a debt collectdior purposes othe FDCPA
As the note holder of the plaintiffs’ mortgage, it only seeks payments diselfoSeeO’Connor

v. Nantucket Bank, 992 F. Supp. 2d 24, 31-32 (D. Mass. 2014).

Ocwen does not dispute thapitalifies asa debtcollectorunder the statute, anit$ conduct
arguablycould be found to be false or misleading under 15 U&X692e Ocwen’s letters to the
plaintiffs, which contained coradictory informatiorregardinghe mortgage statuscoupled with
its unresponsiveness to the plaintifisiultiple requests for clarificatior might confuse the

“hypothetical unsophisticated consunigPollard v. Law Office of Mandy L. Spaulding, 766 F.3d

98, 103 & n.4 (1st Cir. 2014As a result, thé&DCPA claim against Ocwen survig¢he motion
to dismiss but onlyasto conducthat occurred afteffebruary 20, 2013.hHe FDCPAhas aone
year statute of limitationsSeel5 U.S.C. 8§ 1692k(d). The plaintiftariginally commenced this

action in the Massachusetts Superior Court on February 20, 2014.



In Count V, the plaintiffalsocite 209C.M.R.18.00 andviass. GenlL.aws ch93,8 49.Neither
provisionauthorizesa private right of action

C. Count VI —MassachusetiSeneral Law<hapter 93A

To proveviolationsof Chapter 93Athe plaintiffs musdemonstratethatthe defendant
engaged in trade or business and committed an unfair or deceptive aoty egasiomic injury to

the plaintiff’ Brown v. Bank of Am., Nat’/Ass’n, 67 F. Supp. 3d 508, 514 (D. Mass. 201}4jlike

the FDCPA, Chapter 93A has a feygar statute of limitationgMcDermott v. Marcus, Errico,

Emmer & Brooks, P.C., 775 F.3d 109, 124 n.16 (1st Cir. 20THis claim survives the motion

to dismisssince the plaintiffallege“a pattern or course of conduct involving misrepresentations,

delay, and evasivene$gianrahran v. Specialized Loan Servicing, L1542 F. Supp. 3d 149, 155

(D. Mass. 2014)Similarly, the plaintiffshave sufficientlypled economicinjury by alleging that
the defendants’ conduct causgaimage to their credit arrdsulted inextrafees andcosts See
Brown, 67 F. Supp. 3d at 51Banrahran54 F. Supp. 3d at 156.

D. CountsVIl & VIII —Deceit, Fraud, Misreprestation

These countsfor fraud anddeceitfail to satisfy the heightengaeading standard of Rule
9(b) of the Federal Rules of Civil ProceduBecausehe plaintiffs’ conclusoryallegations as to
the defendants’ knowledge dhe falsity of certairstatements do ndidentify[] the basis for

inferring scientef, N. Am. CatholicEduc. Programming Found., Inc. v. Cardinale, 567 F.338,

(1st Cir. 2009),heseclaims areinadequately pled and therefore subjeditmissl.



E. Count IX-12 U.S.C. § 2605

The defendants argue that Count IX should be dismissed beataiees not rallege the
conduct that provides the basis the claim. As the plaintiffs provide a detailed account bét
underlying facts in Count \this claim survive the motion to dismiss.

F. Count X — Negligence

Under the economic loss doctrine, plaintiiieadingnegligence musdllegepersonal injury

or property damag€ocaran v. Saxon Mortg. Servo. 09cv-11468NMG, 2010 WL 2106179,

at *4 (D. Mass. May 24010).The plaintiffs’ allegations of economic harmcluding allegations

of damage to their credit scodn not satisfy this standarSeeGaul v. Aurora Loargervs, No.

12-cv-10129NMG, 2013 WL 1213065, at8 & n.4 (D. Mass. Feb. 7, 2013). This claiim
dismissed.

G. Counts XI & Xl —Negligent Misrepresentation

The plaintiffs allege tHtaBBANA falsely representethat theyhada threeday rightof rescission
following any amendment thié mortgagendthatBANA and Ocwen misrepresented the amount
of their loan in the2012-2013letters. To the extent the plaintiffsuccessfully pleadhat the
defendants supplied false informatitimyallegedamagesrising fromthedefendants’ wrongful
reporting of theimortgage statu3.he deficiency in this count is the absence of factual allegations
sufficient to plausibly allege justifiable reliance by them on anynddi negligent

misrepresentatiomnd any loss resulting from that relian&ee Dill v. Am. Home Morg.

Servicing, Inc., 935 F. Supp. 2d 299, 3D8(D. Mass. 2018 see als@shcroft v. Igbal556 U.S.

662, 678 (2009) (citing@ell Atl. Corp. v. Twombly 550 U.S. 544, 555 (2007)).

H. CountsXlll & X1V _—Breach of ContracCovenant of Good Faith and Fair Dealing

As discussedbove the plaintiffs do not demonstratee existence of aght of rescission

arisingfrom a binding contract with BANA. Howevehis claim will survive the motion to dismiss
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insofar as the plaintiffallege thaBANA breacheda contractual obligation to at& mortgage
payments. Becaughe covenant of good faith and fair dealilag only as broad as the contract

that govens the particular relationshipAyash v. Dandrarber Cancer Inst822 N.E.2d 667, 684

(Mass. 200} that claim shall survive the motioa dismiss stage as wédl a similar extent.

I. Count XV —Massabusetts General Laws Chapter S&ction54A

This claim ispreempted under the Fair Credit Reporting AECCRA”), which provides

that “[n]o requirement or prohibition may be ing@ol under the laws of any State. relating to

the responsibilities of persons who furnish information to consumertiegp agencies.” 15 U.S.C.

8 1681t(b)(1)(F). The FCRA preemption provision contains an exemption for § 54Ailag of
Massachusetts Cdit Reporting Act,d. 8 1681t(b)()(F)(i), butcontains no such exemption for
854A(g), which provides the private right of action for violations of theusatiudges of this
District havedivided as towhether the FCRA allows for private actions under 854A, or whether
the FCRA only allovs enforcement investigatiorand suitsby the stateAttorney General to

proceedvithout preemptionComparesibbs v. SLM Corp.336 F. Supp. 2d 1, 13 (2004) (“Where,

as here, the FCRA does not exempt the state law provision expressigziugha private cause

of action, such private causes of action remain preempgdii§lam v. Option One Mortg. Corp.

432 F. Supp. 2d 181,88-89 (D. Mass. 2006) (dismissing § 54A(cpunts where the “parties

agreed that the Attorney Geneiradeedcould enforce Chapter 54Alith Catanzaro v. Experian

Info. Soals., Inc., 671 F. Supp. 2d 256, 261 (D. Mass. 2009) (finding that § 54A(g) was not

preempted where there was no indication that the Attorney Gemesaéssedthe requisite

authority to enforce § 54A").



| think it is plain that the Attorney General may take action, including civil uenforce

§ 54A(a).SeeM.G.L. ch. 12, § 10id. ch. 93, § 68ijd. ch. 93A, 8§ 4 see alscCommonwealth v.

Mass. CRINC466 N.E.2d 792, 798 (Mass. 1984) (“[T]he Attorney General has a general statutory
mandate, in addition to any specific statutory mandate, to protect kiie puerest. . . . The
Attorney General is given specific power to enforce the Antitrust [Aot] the Consumer

Protection Act . . .”); Lowell Gas Co. v. Atly Gen, 385 N.E.2d 240, 249 (Mass. 197Bpdd v.

Comnercid Union Ins. Co, 365 N.E.2d 802, 897 (Mass. 197&rcordingly, | agree with those

judges who have concluded th@bngressexemptedsubsection (apf §54A, but notsubsection
(9). This counis dismissed.
J. Conclusion
For the foregoing reasons, the defendants’ Motion (dkt. paoZ2ismiss is GRANTED
as toCounts ItV, VII, VIII, X, XI, XIl, and XV, andthose Counts are DISMISSED. The Motion
is DENIED as to Counts WI, IX, XIII', and XIV.
SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




